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Note: The following legal provisions address dating violence 

and sexual harassment. For legal provisions addressing 

discrimination on the basis of disability, sex, and other 

protected characteristics, see FB. 

A district shall adopt and implement a dating violence policy to be 

included in the district improvement plan.   

A dating violence policy must: 

1. Include a definition of dating violence that includes the inten-

tional use of physical, sexual, verbal, or emotional abuse by a 

person to harm, threaten, intimidate, or control another per-

son in a dating relationship, as defined by Family Code 

71.0021; and 

2. Address safety planning, enforcement of protective orders, 

school-based alternatives to protective orders, training for 

teachers and administrators, counseling for affected students, 

and awareness education for students and parents. 

Education Code 37.083, .0831 [See BQ] 

Note: References to Title IX, part, or subpart in the following le-

gal provisions refer to Title IX and its corresponding reg-

ulations.  

A district may develop and implement a sexual harassment policy 

to be included in the district improvement plan. Education Code 

37.083 [See BQ]  

Sexual abuse of a student by an employee, when there is a con-

nection between the physical sexual activity and the employee’s 

duties and obligations as a district employee, violates a student’s 

constitutional right to bodily integrity. Sexual abuse may include 

fondling, sexual assault, or sexual intercourse. U.S. Const. Amend. 

14; Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443 (5th Cir. 1994)  

A district’s treatment of a complainant or a respondent in response 

to a formal complaint of sexual harassment may constitute discrim-

ination on the basis of sex under Title IX. 34 C.F.R. 106.45; 20 

U.S.C. 1681 [See also FB regarding Title IX] 

A district must designate and authorize at least one employee to 

coordinate its efforts to comply with its responsibilities under Title 

IX, which employee must be referred to as the “Title IX Coordina-

tor.”  

Dating Violence  
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The district must notify applicants for admission and employment, 

students, parents or legal guardians, employees, and all profes-

sional organizations holding professional agreements with the dis-

trict (“Parties Entitled to Notice”) of the name or title, office address, 

electronic mail address, and telephone number of the employee or 

employees designated as the Title IX Coordinator.  

34 C.F.R. 106.8(a) 

Any person may report sex discrimination, including sexual harass-

ment (whether or not the person reporting is the person alleged to 

be the victim of conduct that could constitute sex discrimination or 

sexual harassment), in person, by mail, by telephone, or by elec-

tronic mail, using the contact information listed for the Title IX Coor-

dinator, or by any other means that results in the Title IX Coordina-

tor receiving the person’s verbal or written report. Such a report 

may be made at any time (including during nonbusiness hours) by 

using the telephone number or electronic mail address, or by mail 

to the office address, listed for the Title IX Coordinator.  

A district must notify the Parties Entitled to Notice, above, that the 

district does not discriminate on the basis of sex in the education 

program or activity that it operates, and that it is required by Title IX 

not to discriminate in such a manner. The notification must state 

that the requirement not to discriminate in the education program 

or activity extends to admission and employment, and that inquiries 

about the application of Title IX to such district may be referred to 

the district’s Title IX Coordinator, to the assistant secretary for civil 

rights of the Department of Education, or both. 

34 C.F.R. 106.2(d), .8(b)(1) 

A district must prominently display the contact information required 

to be listed for the Title IX Coordinator and the nondiscrimination 

policy described at Notification of Policy, above, on its website, if 

any, and in each handbook that it makes available to the Parties 

Entitled to Notice, above. 

A district must not use or distribute a publication stating that the 

district treats applicants, students, or employees differently on the 

basis of sex except as such treatment is permitted by Title IX. 

34 C.F.R. 106.8(b)(2) 

Parties Entitled to 
Notice 
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Note: To distinguish the process described below from the Dis-

trict’s general grievance policies [see DGBA, FNG, and 

GF], this policy refers to the grievance process required 

by Title IX regulations for responding to formal com-

plaints of sexual harassment as the District’s “Title IX for-

mal complaint process.” 

A district must adopt and publish procedures that provide for the 

prompt and equitable resolution of student and employee com-

plaints alleging any action that would be prohibited by Title IX and 

a Title IX formal complaint process that complies with 34 C.F.R. 

106.45 for formal complaints as defined below.  

A district must provide notice to the Parties Entitled to Notice, 

above, of the district’s procedures and Title IX formal complaint 

process, including how to report or file a complaint of sex discrimi-

nation, how to report or file a formal complaint of sexual harass-

ment, and how the district will respond. 

The requirements of this provision apply only to sex discrimination 

occurring against a person in the United States. 

34 C.F.R. 106.8(c)–(d) 

“Actual knowledge” means notice of sexual harassment or allega-

tions of sexual harassment to a district’s Title IX Coordinator or any 

official of the district who has authority to institute corrective 

measures on behalf of the district, or to any employee of an ele-

mentary and secondary school. Imputation of knowledge based 

solely on vicarious liability or constructive notice is insufficient to 

constitute actual knowledge. This standard is not met when the 

only official of the district with actual knowledge is the respondent. 

The mere ability or obligation to report sexual harassment or to in-

form a student about how to report sexual harassment, or having 

been trained to do so, does not qualify an individual as one who 

has authority to institute corrective measures on behalf of the dis-

trict. “Notice” as used in this paragraph includes, but is not limited 

to, a report of sexual harassment to the Title IX Coordinator. 

“Complainant” means an individual who is alleged to be the victim 

of conduct that could constitute sexual harassment. 

“Consent” is not defined by the Title IX regulations, nor do the reg-

ulations require districts to adopt a particular definition of consent 

with respect to sexual assault.  

“Formal complaint” means a document filed by a complainant or 

signed by the Title IX Coordinator alleging sexual harassment 

Complaint 
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Harassment  

Definitions 



McAllen ISD  
108906  
  
STUDENT WELFARE FFH 
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL) 

 

DATE ISSUED: 7/14/2020    5 of 17 
UPDATE 115  
FFH(LEGAL)-P  

 

against a respondent and requesting that the district investigate the 

allegation of sexual harassment. At the time of filing a formal com-

plaint, a complainant must be participating in or attempting to par-

ticipate in the education program or activity of the district with 

which the formal complaint is filed. A formal complaint may be filed 

with the Title IX Coordinator in person, by mail, or by electronic 

mail, by using the contact information required to be listed for the 

Title IX Coordinator, and by any additional method designated by 

the district. As used in this paragraph, the phrase “document filed 

by a complainant” means a document or electronic submission 

(such as by electronic mail or through an online portal provided for 

this purpose by the district) that contains the complainant’s physi-

cal or digital signature, or otherwise indicates that the complainant 

is the person filing the formal complaint. Where the Title IX Coordi-

nator signs a formal complaint, the Title IX Coordinator is not a 

complainant or otherwise a party to a Title IX formal complaint, and 

must comply with the requirements of the Title IX formal complaint 

process, including the informal resolution process. 

“Respondent” means an individual who has been reported to be 

the perpetrator of conduct that could constitute sexual harassment. 

“Sexual harassment” means conduct on the basis of sex that satis-

fies one or more of the following: 

1. An employee of the district conditioning the provision of an 

aid, benefit, or service of the district on an individual’s partici-

pation in unwelcome sexual conduct; 

2. Unwelcome conduct determined by a reasonable person to 

be so severe, pervasive, and objectively offensive that it effec-

tively denies a person equal access to the district’s education 

program or activity; or  

3. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “da-

ting violence” as defined in 34 U.S.C. 12291(a)(10), “domestic 

violence” as defined in 34 U.S.C. 12291(a)(8), or “stalking” as 

defined in 34 U.S.C. 12291(a)(30). 

“Supportive measures” means nondisciplinary, nonpunitive individ-

ualized services offered as appropriate, as reasonably available, 

and without fee or charge to the complainant or the respondent be-

fore or after the filing of a formal complaint or where no formal 

complaint has been filed. Such measures are designed to restore 

or preserve equal access to the district’s education program or ac-

tivity without unreasonably burdening the other party, including 

measures designed to protect the safety of all parties or the dis-

trict’s educational environment, or deter sexual harassment. Sup-

portive measures may include counseling, extensions of deadlines 
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or other course-related adjustments, modifications of work or class 

schedules, campus escort services, mutual restrictions on contact 

between the parties, changes in work or district-provided housing 

locations, leaves of absence, increased security and monitoring of 

certain areas of the campus, and other similar measures. The dis-

trict must maintain as confidential any supportive measures pro-

vided to the complainant or respondent, to the extent that maintain-

ing such confidentiality would not impair the ability of the district to 

provide the supportive measures. The Title IX Coordinator is re-

sponsible for coordinating the effective implementation of support-

ive measures.  

34 C.F.R. 106.2, .30(a) 

A district with actual knowledge of sexual harassment in an educa-

tion program or activity of the district against a person in the United 

States, must respond promptly in a manner that is not deliberately 

indifferent. A district is deliberately indifferent only if its response to 

sexual harassment is clearly unreasonable in light of the known cir-

cumstances.  

For the purposes of 34 C.F.R. 106.30 [see Definitions, above] and 

106.45 [see Process for Title IX Formal Complaint, below], “educa-

tion program or activity” includes locations, events, or circum-

stances over which the district exercised substantial control over 

both the respondent and the context in which the sexual harass-

ment occurs. 

34 C.F.R. 106.44(a) 

The Title IX Coordinator must promptly contact the complainant to 

discuss the availability of supportive measures, consider the com-

plainant’s wishes with respect to supportive measures, inform the 

complainant of the availability of supportive measures with or with-

out the filing of a formal complaint, and explain to the complainant 

the process for filing a formal complaint. The Title IX Coordinator 

must respond in this manner with or without a formal complaint. 34 

C.F.R. 106.44(b)(1) 

A district’s response must treat complainants and respondents eq-

uitably by offering supportive measures and by following a process 

that complies with 34 C.F.R. 106.45 [see Process for Title IX For-

mal Complaint, below] before the imposition of any disciplinary 

sanctions or other actions that are not supportive measures 

against a respondent. [For Emergency Removal procedures, see 

below.]  

The Department of Education may not deem a district to have sat-

isfied the district’s duty to not be deliberately indifferent under Title 
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IX based on the district’s restriction of rights protected under the 

U.S. Constitution, including the First Amendment, Fifth Amend-

ment, and Fourteenth Amendment. 

34 C.F.R. 106.44(a) 

In response to a formal complaint, a district must follow a process 

that complies with 34 C.F.R. 106.45 [see Process for Title IX For-

mal Complaint, below]. 34 C.F.R. 106.44(b)(1) 

The Title IX regulations do not preclude a district from removing a 

respondent from the district’s education program or activity on an 

emergency basis, provided that the district: 

1. Undertakes an individualized safety and risk analysis;  

2. Determines that an immediate threat to the physical health or 

safety of any student or other individual arising from the alle-

gations of sexual harassment justifies removal; and  

3. Provides the respondent with notice and an opportunity to 

challenge the decision immediately following the removal.  

This provision may not be construed to modify any rights under the 

Individuals with Disabilities Education Act, Section 504 of the Re-

habilitation Act of 1973, or the Americans with Disabilities Act. 

34 C.F.R. 106.44(c) 

The Title IX regulations do not preclude a district from placing a 

nonstudent employee respondent on administrative leave during 

the pendency of a Title IX formal complaint. This provision may not 

be construed to modify any rights under Section 504 of the Reha-

bilitation Act of 1973 or the Americans with Disabilities Act. 34 

C.F.R. 106.44(d) 

For the purpose of addressing formal complaints of sexual harass-

ment, a district’s process must comply with the following require-

ments. Any provisions, rules, or practices other than those required 

by this provision that a district adopts as part of its process for han-

dling formal complaints of sexual harassment must apply equally to 

both parties. 34 C.F.R. 106.45(b) 

A district’s Title IX formal complaint process must:  

1. Treat complainants and respondents equitably by providing 

remedies to a complainant where a determination of responsi-

bility for sexual harassment has been made against the re-

spondent, and by following a process that complies with the 

Title IX regulations before the imposition of any disciplinary 

sanctions or other actions that are not supportive measures 

Response to a 
Formal Complaint 
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against a respondent. Remedies must be designed to restore 

or preserve equal access to the district’s education program 

or activity. Such remedies may include the same individual-

ized services described as supportive measures; however, 

remedies need not be nondisciplinary or nonpunitive and 

need not avoid burdening the respondent;  

2. Require an objective evaluation of all relevant evidence—in-

cluding both inculpatory and exculpatory evidence—and pro-

vide that credibility determinations may not be based on a 

person’s status as a complainant, respondent, or witness;  

3. Require that any individual designated by a district as a Title 

IX Coordinator, investigator, decision-maker, or any person 

designated by a district to facilitate an informal resolution pro-

cess, not have a conflict of interest or bias for or against com-

plainants or respondents generally or an individual complain-

ant or respondent. A district must ensure that Title IX 

Coordinators, investigators, decision-makers, and any person 

who facilitates an informal resolution process, receive training 

on the definition of sexual harassment, the scope of the dis-

trict’s education program or activity, how to conduct an inves-

tigation and Title IX formal complaint process including hear-

ings, appeals, and informal resolution processes, as 

applicable, and how to serve impartially, including by avoiding 

prejudgment of the facts at issue, conflicts of interest, and 

bias. A district must ensure that decision-makers receive train-

ing on any technology to be used at a live hearing, if any, and 

on issues of relevance of questions and evidence, including 

when questions and evidence about the complainant’s sexual 

predisposition or prior sexual behavior are not relevant. [See 

Hearings, below] A district also must ensure that investigators 

receive training on issues of relevance to create an investiga-

tive report that fairly summarizes relevant evidence. [See In-

vestigation of a Formal Complaint, below] Any materials used 

to train Title IX Coordinators, investigators, decision-makers, 

and any person who facilitates an informal resolution process, 

must not rely on sex stereotypes and must promote impartial 

investigations and adjudications of formal complaints of sex-

ual harassment;  

4. Include a presumption that the respondent is not responsible 

for the alleged conduct until a determination regarding re-

sponsibility is made at the conclusion of the Title IX formal 

complaint process;  

5. Include reasonably prompt time frames for conclusion of the 

Title IX formal complaint process, including reasonably 
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prompt time frames for filing and resolving appeals and infor-

mal resolution processes if the district offers informal resolu-

tion processes, and a process that allows for the temporary 

delay of the Title IX formal complaint process or the limited 

extension of time frames for good cause with written notice to 

the complainant and the respondent of the delay or extension 

and the reasons for the action. Good cause may include con-

siderations such as the absence of a party, a party’s advisor, 

or a witness; concurrent law enforcement activity; or the need 

for language assistance or accommodation of disabilities;  

6. Describe the range of possible disciplinary sanctions and 

remedies or list the possible disciplinary sanctions and reme-

dies that the district may implement following any determina-

tion of responsibility;  

7. State whether the standard of evidence to be used to deter-

mine responsibility is the preponderance of the evidence 

standard or the clear and convincing evidence standard, ap-

ply the same standard of evidence for formal complaints 

against students as for formal complaints against employees, 

including faculty, and apply the same standard of evidence to 

all formal complaints of sexual harassment;  

8. Include the procedures and permissible bases for the com-

plainant and respondent to appeal;  

9. Describe the range of supportive measures available to com-

plainants and respondents; and  

10. Not require, allow, rely upon, or otherwise use questions or 

evidence that constitute, or seek disclosure of, information 

protected under a legally recognized privilege, unless the per-

son holding such privilege has waived the privilege. 

34 C.F.R. 106.45(b)(1) 

Upon receipt of a formal complaint, a district must provide the fol-

lowing written notice to the parties who are known: 

1. Notice of the district’s Title IX formal complaint process, in-

cluding any informal resolution process.  

2. Notice of the allegations of sexual harassment potentially con-

stituting sexual harassment, including sufficient details known 

at the time and with sufficient time to prepare a response be-

fore any initial interview. Sufficient details include: 

a. The identities of the parties involved in the incident, if 

known;  

Notice of 
Allegations 
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b. The conduct allegedly constituting sexual harassment; 

and 

c. The date and location of the alleged incident, if known.  

The written notice must include a statement that the respond-

ent is presumed not responsible for the alleged conduct and 

that a determination regarding responsibility is made at the 

conclusion of the Title IX formal complaint process. The writ-

ten notice must inform the parties that they may have an advi-

sor of their choice, who may be, but is not required to be, an 

attorney and may inspect and review evidence [see Investiga-

tion of a Formal Complaint, below]. The written notice must in-

form the parties of any provision in the district’s code of con-

duct that prohibits knowingly making false statements or 

knowingly submitting false information during the Title IX for-

mal complaint process. 

If, in the course of an investigation, the district decides to investi-

gate allegations about the complainant or respondent that are not 

included in the Notice of Allegations, above, the district must pro-

vide notice of the additional allegations to the parties whose identi-

ties are known. 

34 C.F.R. 106.45(b)(2) 

The district must investigate the allegations in a formal complaint. If 

the conduct alleged in the formal complaint would not constitute 

sexual harassment even if proved, did not occur in the district’s ed-

ucation program or activity, or did not occur against a person in the 

United States, then the district must dismiss the formal complaint 

with regard to that conduct for purposes of sexual harassment un-

der Title IX; such a dismissal does not preclude action under an-

other provision of the district’s code of conduct. 

The district may dismiss the formal complaint or any allegations 

therein, if at any time during the investigation or hearing: a com-

plainant notifies the Title IX Coordinator in writing that the com-

plainant would like to withdraw the formal complaint or any allega-

tions therein; the respondent is no longer enrolled or employed by 

the district; or specific circumstances prevent the district from gath-

ering evidence sufficient to reach a determination as to the formal 

complaint or allegations therein. 

Upon a dismissal required or permitted pursuant to 34 C.F.R. 

106.45(b)(3), the district must promptly send written notice of the 

dismissal and reason(s) therefor simultaneously to the parties.  

Dismissal of a 
Formal Complaint 
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A district may consolidate formal complaints as to allegations of 

sexual harassment against more than one respondent, or by more 

than one complainant against one or more respondents, or by one 

party against the other party, where the allegations of sexual har-

assment arise out of the same facts or circumstances. Where a Ti-

tle IX formal complaint process involves more than one complain-

ant or more than one respondent, references in this provision to 

the singular “party,” “complainant,” or “respondent” include the plu-

ral, as applicable. 

34 C.F.R. 106.45(b)(3)–(4) 

When investigating a formal complaint and throughout the Title IX 

formal complaint process, a district must: 

1. Ensure that the burden of proof and the burden of gathering 

evidence sufficient to reach a determination regarding respon-

sibility rest on the district and not on the parties provided that 

the district cannot access, consider, disclose, or otherwise 

use a party’s records that are made or maintained by a physi-

cian, psychiatrist, psychologist, or other recognized profes-

sional or paraprofessional acting in the professional’s or 

paraprofessional’s capacity, or assisting in that capacity, and 

which are made and maintained in connection with the provi-

sion of treatment to the party, unless the district obtains that 

party’s voluntary, written consent to do so for a Title IX formal 

complaint (if a party is not an “eligible student,” as defined in 

34 C.F.R. 99.3 then the district must obtain the voluntary, writ-

ten consent of a “parent,” as defined in 34 C.F.R. 99.3) [see 

FL(LEGAL) at Education Records]; 

2. Provide an equal opportunity for the parties to present wit-

nesses, including fact and expert witnesses, and other incul-

patory and exculpatory evidence;  

3. Not restrict the ability of either party to discuss the allegations 

under investigation or to gather and present relevant evi-

dence;  

4. Provide the parties with the same opportunities to have others 

present during any Title IX formal complaint proceeding, in-

cluding the opportunity to be accompanied to any related 

meeting or proceeding by the advisor of their choice, who 

may be, but is not required to be, an attorney, and not limit the 

choice or presence of advisor for either the complainant or re-

spondent in any meeting or Title IX formal complaint proceed-

ing; however, the district may establish restrictions regarding 

Consolidation of 
Formal 
Complaints 

Investigation of a 
Formal Complaint 
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the extent to which the advisor may participate in the pro-

ceedings, as long as the restrictions apply equally to both par-

ties;  

5. Provide, to a party whose participation is invited or expected, 

written notice of the date, time, location, participants, and pur-

pose of all hearings, investigative interviews, or other meet-

ings, with sufficient time for the party to prepare to participate;  

6. Provide both parties an equal opportunity to inspect and re-

view any evidence obtained as part of the investigation that is 

directly related to the allegations raised in a formal complaint, 

including the evidence upon which the district does not intend 

to rely in reaching a determination regarding responsibility 

and inculpatory or exculpatory evidence whether obtained 

from a party or other source, so that each party can meaning-

fully respond to the evidence prior to conclusion of the investi-

gation. Prior to completion of the investigative report, the dis-

trict must send to each party and the party’s advisor, if any, 

the evidence subject to inspection and review in an electronic 

format or a hard copy, and the parties must have at least ten 

days to submit a written response, which the investigator will 

consider prior to completion of the investigative report. The 

district must make all such evidence subject to the parties’ in-

spection and review available at any hearing to give each 

party equal opportunity to refer to such evidence during the 

hearing, including for purposes of cross-examination; and  

7. Create an investigative report that fairly summarizes relevant 

evidence and, at least ten days prior to a hearing (if a hearing 

is required or otherwise provided) or other time of determina-

tion regarding responsibility, send to each party and the 

party’s advisor, if any, the investigative report in an electronic 

format or a hard copy, for their review and written response. 

34 C.F.R. 106.45(b)(5) 

The district’s Title IX formal complaint process may, but need not, 

provide for a hearing. With or without a hearing, after the district 

has sent the investigative report to the parties pursuant to 34 

C.F.R. 106.45(b)(5)(vii) [see Investigation of a Formal Complaint, 

above] and before reaching a determination regarding responsibil-

ity, the decision-maker(s) must afford each party the opportunity to 

submit written, relevant questions that a party wants asked of any 

party or witness, provide each party with the answers, and allow for 

additional, limited follow-up questions from each party. With or 

without a hearing, questions and evidence about the complainant’s 

sexual predisposition or prior sexual behavior are not relevant, un-

less such questions and evidence about the complainant’s prior 

Hearings 
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sexual behavior are offered to prove that someone other than the 

respondent committed the conduct alleged by the complainant, or if 

the questions and evidence concern specific incidents of the com-

plainant’s prior sexual behavior with respect to the respondent and 

are offered to prove consent. The decision-maker(s) must explain 

to the party proposing the questions any decision to exclude a 

question as not relevant. 34 C.F.R. 106.45(b)(6)(ii) 

The decision-maker(s), who cannot be the same person(s) as the 

Title IX Coordinator or the investigator(s), must issue a written de-

termination regarding responsibility. To reach this determination, 

the district must apply the standard of evidence described at Pro-

cess for Title IX Formal Complaint, above. 

The written determination must include: 

1. Identification of the allegations potentially constituting sexual 

harassment; 

2. A description of the procedural steps taken from the receipt of 

the formal complaint through the determination, including any 

notifications to the parties, interviews with parties and wit-

nesses, site visits, methods used to gather other evidence, 

and hearings held; 

3. Findings of fact supporting the determination; 

4. Conclusions regarding the application of the district’s code of 

conduct to the facts; 

5. A statement of, and rationale for, the result as to each allega-

tion, including a determination regarding responsibility, any 

disciplinary sanctions the district imposes on the respondent, 

and whether remedies designed to restore or preserve equal 

access to the district’s education program or activity will be 

provided by the district to the complainant; and 

6. The district’s procedures and permissible bases for the com-

plainant and respondent to appeal. 

The district must provide the written determination to the parties 

simultaneously. The determination regarding responsibility be-

comes final either on the date that the district provides the parties 

with the written determination of the result of the appeal, if an ap-

peal is filed, or if an appeal is not filed, the date on which an appeal 

would no longer be considered timely. 

34 C.F.R. 106.45(b)(7)(i)–(ii) 

Determination 
Regarding 
Responsibility 
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The Title IX Coordinator is responsible for effective implementation 

of any remedies. 34 C.F.R. 106.45(b)(7)(iv) 

A district must offer both parties an appeal from a determination re-

garding responsibility, and from a district’s dismissal of a formal 

complaint or any allegations therein, on the following bases: 

1. Procedural irregularity that affected the outcome of the mat-

ter;  

2. New evidence that was not reasonably available at the time 

the determination regarding responsibility or dismissal was 

made, that could affect the outcome of the matter; and  

3. The Title IX Coordinator, investigator(s), or decision-maker(s) 

had a conflict of interest or bias for or against complainants or 

respondents generally or the individual complainant or re-

spondent that affected the outcome of the matter. 

A district may offer an appeal equally to both parties on additional 

bases. 

As to all appeals, the district must: 

1. Notify the other party in writing when an appeal is filed and 

implement appeal procedures equally for both parties;  

2. Ensure that the decision-maker(s) for the appeal is not the 

same person as the decision-maker(s) that reached the deter-

mination regarding responsibility or dismissal, the investiga-

tor(s), or the Title IX Coordinator;  

3. Ensure that the decision-maker(s) for the appeal complies 

with the standards in the Title IX regulations regarding conflict 

of interest and bias [see Process for Formal Title IX Com-

plaint, item 3, above];  

4. Give both parties a reasonable, equal opportunity to submit a 

written statement in support of, or challenging, the outcome;  

5. Issue a written decision describing the result of the appeal 

and the rationale for the result; and  

6. Provide the written decision simultaneously to both parties. 

34 C.F.R. 106.45(b)(8) 

A district may not require as a condition of enrollment or continuing 

enrollment, or employment or continuing employment, or enjoy-

ment of any other right, waiver of the right to an investigation and 

adjudication of formal complaints of sexual harassment consistent 

Implementation 
of Remedies 

Appeals 

Informal 
Resolution 
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with Title IX. Similarly, a district may not require the parties to par-

ticipate in an informal resolution process and may not offer an in-

formal resolution process unless a formal complaint is filed. How-

ever, at any time prior to reaching a determination regarding 

responsibility the district may facilitate an informal resolution pro-

cess, such as mediation, that does not involve a full investigation 

and adjudication, provided that the district: 

1. Provides to the parties a written notice disclosing:  

a. The allegations;  

b. The requirements of the informal resolution process in-

cluding the circumstances under which it precludes the 

parties from resuming a formal complaint arising from 

the same allegations, provided, however, that at any 

time prior to agreeing to a resolution, any party has the 

right to withdraw from the informal resolution process 

and resume the Title IX formal complaint process with 

respect to the formal complaint; and 

c. Any consequences resulting from participating in the in-

formal resolution process, including the records that will 

be maintained or could be shared;  

2. Obtains the parties’ voluntary, written consent to the informal 

resolution process; and  

3. Does not offer or facilitate an informal resolution process to 

resolve allegations that an employee sexually harassed a stu-

dent. 

34 C.F.R. 106.45(b)(9) 

A district must maintain for a period of seven years records of: 

1. Each sexual harassment investigation including any determi-

nation regarding responsibility, any disciplinary sanctions im-

posed on the respondent, and any remedies provided to the 

complainant designed to restore or preserve equal access to 

the district’s education program or activity;  

2. Any appeal and the result therefrom;  

3. Any informal resolution and the result therefrom; and  

4. All materials used to train Title IX Coordinators, investigators, 

decision-makers, and any person who facilitates an informal 

resolution process. A district must make these training materi-

als publicly available on its website or if the district does not 

maintain a website the district must make these materials 

Recordkeeping 



McAllen ISD  
108906  
  
STUDENT WELFARE FFH 
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL) 

 

DATE ISSUED: 7/14/2020    16 of 17 
UPDATE 115  
FFH(LEGAL)-P  

 

available upon request for inspection by members of the pub-

lic.  

For each response required under Title IX Coordinator Response, 

above, a district must create, and maintain for a period of seven 

years, records of any actions, including any supportive measures, 

taken in response to a report or formal complaint of sexual harass-

ment. In each instance, the district must document the basis for its 

conclusion that its response was not deliberately indifferent, and 

document that it has taken measures designed to restore or pre-

serve equal access to the district’s education program or activity.  

If a district does not provide a complainant with supportive 

measures, then the district must document the reasons why such a 

response was not clearly unreasonable in light of the known cir-

cumstances. The documentation of certain bases or measures 

does not limit the district in the future from providing additional ex-

planations or detailing additional measures taken. 

34 C.F.R. 106.45(b)(10) 

No district or other person may intimidate, threaten, coerce, or dis-

criminate against any individual for the purpose of interfering with 

any right or privilege secured by Title IX, or because the individual 

has made a report or complaint, testified, assisted, or participated 

or refused to participate in any manner in an investigation, pro-

ceeding, or hearing under Title IX.  

Intimidation, threats, coercion, or discrimination, including charges 

against an individual for code of conduct violations that do not in-

volve sex discrimination or sexual harassment, but arise out of the 

same facts or circumstances as a report or complaint of sex dis-

crimination, or a report or formal complaint of sexual harassment, 

for the purpose of interfering with any right or privilege secured by 

Title IX, constitutes retaliation.  

Complaints alleging retaliation may be filed according to the Pro-

cess for Title IX Formal Complaint above.  

The exercise of rights protected under the First Amendment does 

not constitute retaliation prohibited by Title IX. 

Charging an individual with a code of conduct violation for making 

a materially false statement in bad faith in the course of a Title IX 

formal complaint proceeding does not constitute retaliation prohib-

ited by Title IX, provided, however, that a determination regarding 

responsibility, alone, is not sufficient to conclude that any party 

made a materially false statement in bad faith. 

34 C.F.R. 106.71(a)–(b) 
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The district must keep confidential the identity of any individual 

who has made a report or complaint of sex discrimination, includ-

ing any individual who has made a report or filed a formal com-

plaint of sexual harassment, any complainant, any individual who 

has been reported to be the perpetrator of sex discrimination, any 

respondent, and any witness, except as may be permitted by the 

Family Educational Rights and Privacy Act (FERPA) statute, 20 

U.S.C. 1232g, or FERPA regulations, 34 C.F.R. part 99, or as re-

quired by law, or to carry out the purposes of 34 C.F.R. part 106, 

including the conduct of any investigation, hearing, or judicial pro-

ceeding arising thereunder. 34 C.F.R. 106.71(a) 

Confidentiality  
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Note: This policy addresses discrimination, harassment, and 

retaliation against District students. For provisions re-

garding discrimination, harassment, and retaliation 

against District employees, see DIA. For reporting re-

quirements related to child abuse and neglect, see FFG. 

Note that FFH shall be used in conjunction with FFI (bul-

lying) for certain prohibited conduct. 

The District prohibits discrimination, including harassment, against 

any student on the basis of race, color, religion, sex, gender, na-

tional origin, age, disability, or any other basis prohibited by law. 

The District prohibits dating violence, as defined by this policy. Re-

taliation against anyone involved in the complaint process is a vio-

lation of District policy and is prohibited. 

Discrimination against a student is defined as conduct directed at a 

student on the basis of race, color, religion, sex, gender, national 

origin, age, disability, or any other basis prohibited by law, that ad-

versely affects the student. 

In this policy, the term “prohibited conduct” includes discrimination, 

harassment, dating violence, and retaliation as defined by this pol-

icy, even if the behavior does not rise to the level of unlawful con-

duct. 

Prohibited conduct also includes sexual harassment as defined by 

Title IX. [See FFH(LEGAL)] 

Prohibited harassment of a student is defined as physical, verbal, 

or nonverbal conduct based on the student’s race, color, religion, 

sex, gender, national origin, age, disability, or any other basis pro-

hibited by law, when the conduct is so severe, persistent, or perva-

sive that the conduct: 

1. Affects a student’s ability to participate in or benefit from an ed-

ucational program or activity, or creates an intimidating, threat-

ening, hostile, or offensive educational environment; 

2. Has the purpose or effect of substantially or unreasonably inter-

fering with the student’s academic performance; or 

3. Otherwise adversely affects the student’s educational opportu-

nities. 

Prohibited harassment includes dating violence as defined by law 

and this policy. 

Examples of prohibited harassment may include offensive or de-

rogatory language directed at another person’s religious beliefs or 

Statement of 
Nondiscrimination 

Discrimination 

Prohibited Conduct 

Prohibited 
Harassment 

Examples 
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practices, accent, skin color, or need for accommodation; threaten-

ing, intimidating, or humiliating conduct; offensive jokes, name call-

ing, slurs, or rumors; cyberharassment; physical aggression or as-

sault; display of graffiti or printed material promoting racial, ethnic, 

or other negative stereotypes; or other kinds of aggressive conduct 

such as theft or damage to property. 

As required by law, the District shall follow the procedures below at 

Response to Sexual Harassment—Title IX upon a report of sex-

based harassment, including sexual harassment, gender-based 

harassment, and dating violence, when such allegations, if proved, 

would meet the definition of sexual harassment under Title IX. [See 

FFH(LEGAL)] 

Sexual harassment of a student by a District employee includes 

both welcome and unwelcome sexual advances; requests for sex-

ual favors; sexually motivated physical, verbal, or nonverbal con-

duct; or other conduct or communication of a sexual nature when:  

1. A District employee causes the student to believe that the stu-

dent must submit to the conduct in order to participate in a 

school program or activity, or that the employee will make an 

educational decision based on whether or not the student sub-

mits to the conduct; or 

2. The conduct is so severe, persistent, or pervasive that it: 

a. Affects the student’s ability to participate in or benefit 

from an educational program or activity, or otherwise 

adversely affects the student’s educational opportuni-

ties; or 

b. Creates an intimidating, threatening, hostile, or abusive 

educational environment. 

Romantic or other inappropriate social relationships between stu-

dents and District employees are prohibited. Any sexual relation-

ship between a student and a District employee is always prohib-

ited, even if consensual. [See DH] 

Sexual harassment of a student, including harassment committed 

by another student, includes unwelcome sexual advances; re-

quests for sexual favors; or sexually motivated physical, verbal, or 

nonverbal conduct when the conduct is so severe, persistent, or 

pervasive that it: 

1. Affects a student’s ability to participate in or benefit from an ed-

ucational program or activity, or creates an intimidating, threat-

ening, hostile, or offensive educational environment; 

Sex-Based 
Harassment 

Sexual Harassment 

By an Employee 

By Others 
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2. Has the purpose or effect of substantially or unreasonably inter-

fering with the student’s academic performance; or 

3. Otherwise adversely affects the student’s educational opportu-

nities. 

Examples of sexual harassment of a student may include sexual 

advances; touching intimate body parts or coercing physical con-

tact that is sexual in nature; jokes or conversations of a sexual na-

ture; and other sexually motivated conduct, contact, or communica-

tions, including electronic communication. 

Necessary or permissible physical contact such as assisting a child 

by taking the child’s hand, comforting a child with a hug, or other 

physical contact not reasonably construed as sexual in nature is 

not sexual harassment. 

Gender-based harassment includes physical, verbal, or nonverbal 

conduct based on the student’s gender, the student’s expression of 

characteristics perceived as stereotypical for the student’s gender, 

or the student’s failure to conform to stereotypical notions of mas-

culinity or femininity. For purposes of this policy, gender-based har-

assment is considered prohibited harassment if the conduct is so 

severe, persistent, or pervasive that the conduct: 

1. Affects a student’s ability to participate in or benefit from an ed-

ucational program or activity, or creates an intimidating, threat-

ening, hostile, or offensive educational environment; 

2. Has the purpose or effect of substantially or unreasonably inter-

fering with the student’s academic performance; or 

3. Otherwise adversely affects the student’s educational opportu-

nities. 

Examples of gender-based harassment directed against a student, 

regardless of the student’s or the harasser’s actual or perceived 

sexual orientation or gender identity, may include offensive jokes, 

name-calling, slurs, or rumors; cyberharassment; physical aggres-

sion or assault; threatening or intimidating conduct; or other kinds 

of aggressive conduct such as theft or damage to property. 

Dating violence occurs when a person in a current or past dating 

relationship uses physical, sexual, verbal, or emotional abuse to 

harm, threaten, intimidate, or control the other person in the rela-

tionship. Dating violence also occurs when a person commits these 

acts against a person in a marriage or dating relationship with the 

individual who is or was once in a marriage or dating relationship 

with the person committing the offense. 

Examples 
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For purposes of this policy, dating violence is considered prohibited 

harassment if the conduct is so severe, persistent, or pervasive 

that the conduct: 

1. Affects a student’s ability to participate in or benefit from an ed-

ucational program or activity, or creates an intimidating, threat-

ening, hostile, or offensive educational environment; 

2. Has the purpose or effect of substantially or unreasonably inter-

fering with the student’s academic performance; or 

3. Otherwise adversely affects the student’s educational opportu-

nities. 

Examples of dating violence against a student may include physi-

cal or sexual assaults; name-calling; put-downs; or threats directed 

at the student, the student’s family members, or members of the 

student’s household. Additional examples may include destroying 

property belonging to the student, threatening to commit suicide or 

homicide if the student ends the relationship, attempting to isolate 

the student from friends and family, stalking, threatening a stu-

dent’s spouse or current dating partner, or encouraging others to 

engage in these behaviors. 

Any student who believes that he or she has experienced prohib-

ited conduct or believes that another student has experienced pro-

hibited conduct should immediately report the alleged acts to a 

teacher, school counselor, principal, other District employee, or the 

appropriate District official listed in this policy. 

Any District employee who suspects or receives direct or indirect 

notice that a student or group of students has or may have experi-

enced prohibited conduct shall immediately notify the appropriate 

District official listed in this policy and take any other steps required 

by this policy. 

For the purposes of this policy, District officials are the Title IX coor-

dinator, the ADA/Section 504 coordinator, and the Superintendent. 

Reports of discrimination based on sex, including sexual harass-

ment, gender-based harassment, or dating violence, may be di-

rected to the designated Title IX coordinator for students. [See 

FFH(EXHIBIT)]  

Reports of discrimination based on disability may be directed to the 

designated ADA/Section 504 coordinator for students. [See 

FFH(EXHIBIT)] 

The Superintendent shall serve as coordinator for purposes of Dis-

trict compliance with all other nondiscrimination laws. 

Examples 
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An individual shall not be required to report prohibited conduct to 

the person alleged to have committed the conduct. Reports con-

cerning prohibited conduct, including reports against the Title IX 

coordinator or ADA/Section 504 coordinator, may be directed to the 

Superintendent. 

A report against the Superintendent may be made directly to the 

Board. If a report is made directly to the Board, the Board shall ap-

point an appropriate person to conduct an investigation. 

To ensure the District’s prompt investigation, reports of prohibited 

conduct shall be made as soon as possible after the alleged act or 

knowledge of the alleged act.  

The District official or designee shall promptly notify the parents of 

any student alleged to have experienced prohibited conduct by a 

District employee or another adult. 

[For parental notification requirements regarding an allegation of 

educator misconduct with a student, see FFF.] 

The following procedures apply to all allegations of prohibited con-

duct other than allegations of harassment prohibited by Title IX. 

[See FFH(LEGAL)] For allegations of sex-based harassment that, 

if proved, would meet the definition of sexual harassment under Ti-

tle IX, including sexual harassment, gender-based harassment, 

and dating violence, see the procedures below at Response to 

Sexual Harassment—Title IX. 

The District may request, but shall not require, a written report. If a 

report is made orally, the District official shall reduce the report to 

written form. 

Upon receipt or notice of a report, the District official shall deter-

mine whether the allegations, if proved, would constitute prohibited 

conduct as defined by this policy. If so, the District shall immedi-

ately undertake an investigation, except as provided below at Crim-

inal Investigation. 

If the District official determines that the allegations, if proved, 

would not constitute prohibited conduct as defined by this policy, 

the District official shall refer the complaint for consideration under 

FFI. 

If appropriate and regardless of whether a criminal or regulatory in-

vestigation regarding the alleged conduct is pending, the District 

shall promptly take interim action calculated to address prohibited 

conduct or bullying prior to the completion of the District’s investi-

gation. 
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The investigation may be conducted by the District official or a de-

signee, such as the principal, or by a third party designated by the 

District, such as an attorney. When appropriate, the principal shall 

be involved in or informed of the investigation. 

The investigation may consist of personal interviews with the per-

son making the report, the person against whom the report is filed, 

and others with knowledge of the circumstances surrounding the 

allegations. The investigation may also include analysis of other in-

formation or documents related to the allegations. 

If a law enforcement or regulatory agency notifies the District that a 

criminal or regulatory investigation has been initiated, the District 

shall confer with the agency to determine if the District investiga-

tion would impede the criminal or regulatory investigation. The Dis-

trict shall proceed with its investigation only to the extent that it 

does not impede the ongoing criminal or regulatory investigation. 

After the law enforcement or regulatory agency has finished gath-

ering its evidence, the District shall promptly resume its investiga-

tion. 

Absent extenuating circumstances, such as a request by a law en-

forcement or regulatory agency for the District to delay its investi-

gation, the investigation should be completed within ten District 

business days from the date of the report; however, the investiga-

tor shall take additional time if necessary to complete a thorough 

investigation.  

The investigator shall prepare a written report of the investigation. 

The report shall include a determination of whether prohibited con-

duct or bullying occurred. The report shall be filed with the District 

official overseeing the investigation. 

Notification of the outcome of the investigation shall be provided to 

both parties in compliance with FERPA. 

If the results of an investigation indicate that prohibited conduct oc-

curred, the District shall promptly respond by taking appropriate 

disciplinary action in accordance with the Student Code of Conduct 

and may take corrective action reasonably calculated to address 

the conduct. 

Examples of corrective action may include a training program for 

those involved in the report, a comprehensive education program 

for the school community, counseling to the victim and the student 

who engaged in prohibited conduct, follow-up inquiries to deter-

mine if any new incidents or any instances of retaliation have oc-

curred, involving parents and students in efforts to identify prob-

lems and improve the school climate, increasing staff monitoring of 
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areas where prohibited conduct has occurred, and reaffirming the 

District’s policy against discrimination and harassment. 

If the results of an investigation indicate that bullying occurred, as 

defined by FFI, the District official shall refer to FFI for appropriate 

notice to parents and District action. The District official shall refer 

to FDB for transfer provisions. 

If the investigation reveals improper conduct that did not rise to the 

level of prohibited conduct or bullying, the District may take discipli-

nary action in accordance with the Student Code of Conduct or 

other corrective action reasonably calculated to address the con-

duct. 

To the greatest extent possible, the District shall respect the pri-

vacy of the complainant, persons against whom a report is filed, 

and witnesses. Limited disclosures may be necessary in order to 

conduct a thorough investigation and comply with applicable law. 

A student or parent who is dissatisfied with the outcome of the in-

vestigation may appeal through FNG(LOCAL), beginning at the ap-

propriate level. A student or parent shall be informed of his or her 

right to file a complaint with the United States Department of Edu-

cation Office for Civil Rights. 

For purposes of the District’s response to reports of harassment 

prohibited by Title IX, definitions can be found in FFH(LEGAL). 

When the District receives notice or an allegation of conduct that, if 

proved, would meet the definition of sexual harassment under Title 

IX, the Title IX coordinator shall promptly contact the complainant 

to: 

 Discuss the availability of supportive measures and inform the 

complainant that they are available, with or without the filing 

of a formal complaint; 

 Consider the complainant’s wishes with respect to supportive 

measures; and  

 Explain to the complainant the option and process for filing a 

formal complaint. 

The District’s response to sexual harassment shall treat 

complainants and respondents equitably by offering supportive 

measures to both parties, as appropriate, and by following the Title 

IX formal complaint process before imposing disciplinary sanctions 

or other actions that are not supportive measures against a 

respondent. 
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If a formal complaint is not filed, the District reserves the right to 

investigate and respond to prohibited conduct in accordance with 

Board policies and the Student Code of Conduct. 

To distinguish the process described below from the District’s gen-

eral grievance policies [see DGBA, FNG, and GF], this policy re-

fers to the grievance process required by Title IX regulations for re-

sponding to formal complaints of sexual harassment as the 

District’s “Title IX formal complaint process.” 

The Superintendent shall ensure the development of a Title IX for-

mal complaint process that complies with legal requirements. [See 

FFH(LEGAL)] The formal complaint process shall be posted on the 

District’s website. In compliance with Title IX regulations, the Dis-

trict’s Title IX formal complaint process shall address the following 

basic requirements: 

1. Equitable treatment of complainants and respondents; 

2. An objective evaluation of all relevant evidence; 

3. A requirement that the Title IX coordinator, investigator, deci-

sion-maker, or any person designated to facilitate an informal 

resolution process not have a conflict of interest or bias; 

4. A presumption that the respondent is not responsible for the al-

leged sexual harassment until a determination is made at the 

conclusion of the Title IX formal complaint process; 

5. Time frames that provide for a reasonably prompt conclusion of 

the Title IX formal complaint process, including time frames for 

appeals and any informal resolution process, and that allow for 

temporary delays or the limited extension of time frames with 

good cause and written notice as required by law; 

6. A description of the possible disciplinary sanctions and reme-

dies that may be implemented following a determination of re-

sponsibility for the alleged sexual harassment; 

7. A statement of the standard of evidence to be used to deter-

mine responsibility for all Title IX formal complaints of sexual 

harassment; 

8. Procedures and permissible bases for the complainant and re-

spondent to appeal a determination of responsibility or a dis-

missal of a Title IX formal complaint or any allegations therein; 

9. A description of the supportive measures available to the com-

plainant and respondent; 
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10. A prohibition on using or seeking information protected under a 

legally recognized privilege unless the individual holding the 

privilege has waived the privilege; 

11. Additional formal complaint procedures in 34 C.F.R. 106.45(b), 

including written notice of a formal complaint, consolidation of 

formal complaints, recordkeeping, and investigation proce-

dures; and 

12. Other local procedures as determined by the Superintendent. 

The standard of evidence used to determine responsibility in a Title 

IX formal complaint of sexual harassment shall be the 

preponderance of the evidence. 

The District prohibits retaliation by a student or District employee 

against a student alleged to have experienced discrimination or 

harassment, including dating violence, or another student who, in 

good faith, makes a report of harassment or discrimination, files a 

complaint of harassment or discrimination, serves as a witness, or 

participates in an investigation. The definition of prohibited retalia-

tion under this policy also includes retaliation against a student 

who refuses to participate in any manner in an investigation under 

Title IX. 

Examples of retaliation may include threats, intimidation, coercion, 

rumor spreading, ostracism, assault, destruction of property, unjus-

tified punishments, or unwarranted grade reductions. Unlawful re-

taliation does not include petty slights or annoyances. 

A student who intentionally makes a false claim or offers false 

statements in a District investigation regarding discrimination or 

harassment, including dating violence, shall be subject to appropri-

ate disciplinary action in accordance with law. 

The District shall retain copies of allegations, investigation reports, 

and related records regarding any prohibited conduct in accord-

ance with the District’s records control schedules, but for no less 

than the minimum amount of time required by law. [See CPC] 

[For Title IX recordkeeping and retention provisions, see FFH(LE-

GAL) and the District’s Title IX formal complaint process.] 

Information regarding this policy and any accompanying proce-

dures shall be distributed annually in the employee and student 

handbooks. Copies of the policy and procedures shall be posted 

on the District’s website, to the extent practicable, and readily 

available at each campus and the District’s administrative offices. 
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