
8.23 - CLASSIFIED PERSONNEL FAMILY MEDICAL LEAVE        
 
The Family and Medical Leave Act (FMLA) offers job protection for leave that might otherwise be considered excessive 
absences. Employees need to carefully comply with this policy to ensure they do not lose FMLA protection due to 
inaction or failure to provide the District with needed information. The FMLA provides up to twelve (12) work weeks (or, 
in some cases twenty six (26) weeks) of job-protected leave to eligible employees with absences that qualify under the 
FMLA. While an employee can request FMLA leave and has a duty to inform the District, as provided in this policy, of 
foreseeable absences that may qualify for FMLA leave, it is the District’s ultimate responsibility to identify qualifying 
absences as FMLA or non-FMLA. FMLA leave is unpaid, except to the extent that paid leave applies to any given absence 
as governed by the FMLA and this policy.  

 
SECTION ONE-FMLA Leave Generally 

Definitions: 
 
Eligible Employee: is an employee who has: 
1.                                      Been employed by the District for at least twelve (12) months, which are not required to be consecutive; 
and 
2.                                      Performed at least 1250 hours of service during the twelve (12) month period immediately preceding the 
commencement of the leave.1 

  
FMLA: is the Family and Medical Leave Act 
 
Health Care Provider means:  
a.                                       A doctor of medicine or osteopathy who is authorized to practice medicine or surgery (as appropriate) by  
the State in which the doctor practices; 
b.                                      Podiatrists, dentists, clinical psychologists, optometrists, and chiropractors (limited to treatment 
consisting of manual manipulation of the spine to correct a subluxation as demonstrated by X–ray to exist) authorized to 
practice in the State and performing within the scope of their practice as defined under State law; 
c.                                       Nurse practitioners, nurse-midwives, clinical social workers and physician assistants who are authorized 
to practice under State law and who are performing within the scope of their practice as defined under State law; 
d.                                     Christian Science Practitioners listed with the First Church of Christ, Scientist in Boston, Massachusetts. 
Where an employee or family member is receiving treatment from a Christian Science practitioner, an employee may 
not object to any requirement from an employer that the employee or family member submit to examination (though 
not treatment) to obtain a second or third certification from a health care provider other than a Christian Science 
practitioner except as otherwise provided under applicable State or local law or collective bargaining agreement; or 
e.                                       Any other person determined by the U.S. Secretary of Labor to be capable of providing health care 
services. 
 
Instructional Employee: is an employee whose principal function is to teach and instruct students in a class, a small 
group, or an individual setting and includes athletic coaches, driving instructors, preschool teachers, and special 
education assistants such as signers for the hearing impaired. The term does not include, and the special rules related to 
the taking of leave near the end of a semester do not apply to: teacher assistants or aides who do not have as their 
principal job actual teaching or instructing, administrators, counselors, librarians, psychologists, and curriculum 
specialists.   
 
Intermittent leave: is FMLA leave taken in separate blocks of time due to a single qualifying reason. A reduced leave 
schedule is a leave schedule that reduces an employee’s usual number of working hours per workweek, or hours per 
workday. A reduced leave schedule is a change in the employee’s schedule for a period of time, normally from full-time 
to part-time.  
 
Next of Kin: used in respect to an individual, means the nearest blood relative of that individual.  
 



Parent: is the biological parent of an employee or an individual who stood in loco parentis to an employee when the 
employee was a son or a daughter. This term does not include parents “in-law.”  
 
Serious Health Condition: is an injury, illness, impairment, or physical or mental condition that involves inpatient care in 
a hospital, hospice, or residential medical facility or continuing treatment by a health care provider.   
 
Son or daughter, for numbers 1, 2, or 3 below: is a biological, adopted, or foster child, a stepchild, a legal ward, or a child 
of a person standing in loco parentis, who is either under age eighteen (18), or age eighteen (18) or older and “incapable 
of self-care because of a mental or physical disability” at the time that FMLA leave is to commence.2 

 
Year: the twelve (12) month period of eligibility shall begin on July first of each school-year.3   
 
Policy 
 
The provisions of this policy are intended to be in line with the provisions of the FMLA. If any conflict(s) exist, the Family 
and Medical Leave Act of 1993, as amended, shall govern. 
 
Leave Eligibility  
 
The District will grant up to twelve (12) weeks of leave in a year in accordance with the FMLA, as amended, to its eligible 
employees for one or more of the following reasons: 
 
1. Because of the birth of a son or daughter of the employee and in order to care for such son or daughter; 
 
2. Because of the placement of a son or daughter with the employee for adoption or foster care;  
 
3. To care for the spouse, son, daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a 

serious health condition;  
 
4. Because of a serious health condition that makes the employee unable to perform the functions of the position of 

such employee; and 
 
5. Because of any qualifying exigency arising out of the fact that the spouse, son, daughter, or parent of the employee 

is on covered active duty (or has been notified of an impending call or order to covered active duty) in the Armed 
Forces. (See Section Two) 

 
6. To care for a spouse, child, parent or next of kin who is a covered service member with a serious illness or injury. 

(See Section Two) 
 
The entitlement to leave for reasons 1 and 2 listed above shall expire at the end of the twelve (12) month period 
beginning on the date of such birth or placement.  
 
A legally married couple who are both eligible employees employed by the District may not take more than a combined 
total of twelve (12) weeks of FMLA leave for reasons 1, 2, or to care for a parent uncer number 3.  
 

Provisions Applicable to both Sections One and Two 
District Notice to Employees  
 
The District shall post, in conspicuous places in each school within the District where notices to employees and 
applicants for employment are customarily posted, a notice explaining the FMLA’s provisions and providing information 
about the procedure for filing complaints with the Department of Labor.4 
 
Designation Notice to Employee  



 
When an employee requests FMLA leave or the District determines that an employee’s absence may be covered under 
the FMLA, the District shall provide written notice within five (5) business days (absent extenuating circumstances) to 
the employee of the District’s determination of his/her eligibility for FMLA leave. 5 If the employee is eligible, the District 
may request additional information from the employee and/or certification from a health care provider to help make 
the applicability6 determination. After receiving sufficient information as requested, the District shall provide a written 
notice within five (5) business days (absent extenuating circumstances) to the employee of whether the leave qualifies 
as FMLA leave and will be so designated.7 

 
If the circumstances for the leave don’t change, the District is only required to notify the employee once of the 
determination regarding the designation of FMLA leave within any applicable twelve (12) month period. 
 
Employees who receive notification that the leave request does not qualify under the FMLA are expected to return to 
work; further absences that are not otherwise excused could lead to discipline for excessive absences, or termination for 
job abandonment. 
 
Concurrent Leave Under the FMLA 
 
All FMLA leave is unpaid unless substituted by applicable accrued leave. The District requires employees to substitute 
any applicable accrued leave (in the order of sick, personal, or vacation leave as may be applicable) for any period of 
FMLA leave.6 

 

An employee who does not have enough accrued leave to cover the number of days of FMLA leave taken shall not 

have his/her number of contract days altered because some of the FMLA leave taken was unpaid. 
 

 
Working at another Job while Taking FMLA for Personal or Family Serious Medical Condition 
No employee on FMLA leave for their own serious medical condition may perform work at another, non-district job 
while on FMLA leave.  Except as provided in policy 8.36, employees who do perform work at another, non-district job 
while on FMLA leave for their own serious medical condition will be subject to discipline, which could include 
termination or nonrenewal of their contract of employment. 
 
No employee on FMLA leave for the serious medical condition of a family member may perform work at another, non-
district job while on FMLA leave.  Employees who do perform work at another, non-district job while on FMLA leave for 
the serious medical condition of a family member will be subject to discipline, which could include termination or 
nonrenewal of their contract of employment. 
 
Health Insurance Coverage  
The District shall maintain coverage under any group health plan for the duration of FMLA leave the employee takes at 
the level and under the conditions coverage would have been provided if the employee had continued in active 
employment with the District. Additionally, if the District makes a change to its health insurance benefits or plans that 
apply to other employees, the employee on FMLA leave must be afforded the opportunity to access additional benefits 
and/or the same responsibility for changes to premiums. Any changes made to a group health plan that apply to other 
District employees, must also apply to the employee on FMLA leave. The District will notify the employee on FMLA leave 
of any opportunities to change plans or benefits. The employee remains responsible for any portion of premium 
payments customarily paid by the employee. When on unpaid FMLA leave, it is the employee’s responsibility to submit 
his/her portion of the cost of the group health plan coverage to the district’s business office on or before it would be 
made by payroll deduction.8  
 
The District has the right to pay an employee’s unpaid insurance premiums during the employee’s unpaid FMLA leave to 
maintain the employee’s coverage during his/her leave. The District may recover the employee's share of any premium 
payments missed by the employee for any FMLA leave period that the District maintains health coverage for the 



employee by paying  his/her share. Such recovery shall be made by offsetting the employee’s debt through payroll 
deductions or by other means against any monies owed the employee by the District.  
 
An employee who chooses to not continue group health plan coverage while on FMLA leave, is entitled to be reinstated 
on the same terms as prior to taking the leave, including family or dependent coverages, without any qualifying period, 
physical examination, exclusion of pre-existing conditions, etc.9  
 
If an employee gives unequivocal notice of an  intent not to return to work, or if the employment relationship would 
have terminated if the employee had not taken FMLA leave, the District’s obligation to maintain health benefits ceases.  
 
If the employee fails to return from leave after the period of leave  the employee was entitled has expired, the District 
may recover the premiums it paid to maintain health care coverage unless:  
 
1. The employee fails to return to work due to the continuation, reoccurrence, or onset of a serious health condition 

that entitles the employee to leave under reasons 3 or 4 listed above; and/or 
 
2. Other circumstances exist beyond the employee’s control.  
 
Circumstances under “a” listed above shall be certified by a licensed, practicing health care provider verifying the 
employee’s inability to return to work. 
 
Reporting Requirements During Leave  
 
Unless circumstances exist beyond the employee’s control, the employee shall inform the district every two (2) weeks10 
during FMLA leave of his/her current status and intent to return to work. 
 
Return to Previous Position   
An employee returning from FMLA leave is entitled to be returned to the same position the employee held when leave 
commenced, or to an equivalent position with equivalent benefits, pay, and other terms and conditions of employment. 
An equivalent position must involve the same or substantially similar duties and responsibilities, which must entail 
substantially equivalent skill, effort, and authority.  
 
The employee’s right to return to work and/or to the same or an equivalent position does not supersede any actions 
taken by the District, such as conducting a RIF, that the employee would have been subject to had the employee not 
been on FMLA leave at the time of the District’s actions.Leave Acquired Through Fraud 
If it is discovered that an employee engaged in fraud or otherwise provided the District with documentation that 
includes a material misrepresentation of fact in order to receive FMLA leave, the District may discipline the employee up 
to and including termination. 
 

Leave Acquired Through Fraud 

If it is discovered that an employee engaged in fraud or otherwise provided the District with documentation that 
includes a material misrepresentation of fact in order to receive FMLA leave, the District may discipline the employee up 
to and including termination. 

 
 

Provisions Applicable to Section One 
 
Employee Notice to District 
 
Foreseeable Leave:  



When the need for leave is foreseeable for reasons 1 through 4 listed above, the employee shall provide the District with 
at least thirty (30) days' notice, before the date the leave is to begin, of the employee's intention to take leave for the 
specified reason. An eligible employee who has no reasonable excuse for his/her failure to  
provide the District with timely advance notice of the need for FMLA leave may delay the FMLA coverage of such leave 
until 30 days after the date the employee provides notice. 
 
If there is a lack of knowledge of approximately when the leave will be required to begin, a change in circumstances, or 
an emergency, notice must be given as soon as practicable. As soon as practicable means as soon as both possible and 
practical, taking into account all of the facts and circumstances in the individual case. 
 
When the need for leave is for reasons 3 or 4 listed above, the eligible employee shall make a reasonable effort to 
schedule the treatment so as not to disrupt unduly the operations of the District subject to the approval of the health 
care provider of the spouse, son, daughter, or parent of the employee.  
 
If the need for FMLA leave is foreseeable less than thirty (30) days in advance, the employee shall notify the District as 
soon as practicable. If the employee fails to notify as soon as practicable, the District may delay granting FMLA leave for 
the number of days equal to the difference between the number of days in advance that the employee should have 
provided notice and when the employee actually gave notice.  
 
Unforeseeable Leave:  
When the approximate timing of the need for leave is not foreseeable, an employee shall provide the District notice of 
the need for leave as soon as practicable given the facts and circumstances of the particular case.  
 
Ordinarily, the employee shall notify the District within two (2) working days of learning of the need for leave, except in 
extraordinary circumstances where such notice is not feasible. Notice may be provided in person, by telephone,  fax, 
email,  or other electronic means. If the eligible employee fails to notify the District as required, unless the failure to 
comply is justified by unusual circumstances, the FMLA leave may be delayed or denied. 
 
Medical Certification  
Second and Third Opinions: In any case where the District has reason to doubt the validity of the initial certification 
provided, the District may require, at its expense, the employee to obtain the opinion of a second health care provider 
designated or approved by the employer. If the second opinion differs from the first, the  
 
District may require, at its expense, the employee to obtain a third opinion from a health care provider agreed upon by 
both the District and the employee. The opinion of the third health care provider shall be considered final and be 
binding upon both the District and the employee.  
 
Recertification: The District may request, either orally or in writing, the employee obtain a recertification in connection 
with the employee’s absence, at the employee’s expense, no more often than every thirty (30) days unless one or more 
of the following circumstances apply: 
 
a. The original certification is for a period greater than thirty (30) days. In this situation, the District may require a 

recertification after the time of the original certification expires, but in any case, the District may require a 
recertification every six (6) months. 

 
b. The employee requests an extension of leave; 
 
c. Circumstances described by the previous certification have changed significantly; and/or 
 
d. The district receives information that casts doubt upon the continuing validity of the certification. 
 
The employee must provide the recertification within fifteen (15) calendar days after the District’s request.  
 



No second or third opinion on a recertification may be required. 
 
The District may deny FMLA leave if an eligible employee fails to provide a requested certification.   
 
Substitution of Paid Leave  
When an employee’s leave has been designated as FMLA leave for reasons 1 (as applicable), 2, 3, or 4 above, the District 
requires employees to substitute accrued sick, vacation, or personal leave for the period of FMLA leave.11  
 
To the extent the employee has accrued paid vacation or personal leave, any leave taken that qualifies for FMLA leave 
for reasons 1 or 2 above shall be paid leave and charged against the employee’s accrued leave.  
 
Workers Compensation: FMLA leave may run concurrently with a workers’ compensation absence when the injury is one 
that meets the criteria for a serious health condition. To the extent that workers compensation benefits and FMLA leave 
run concurrently, the employee will be charged for any paid leave accrued by the employee at the rate necessary to 
bring the total amount of combined income up to 100% of usual contracted daily rate of pay. If the health care provider 
treating the employee for the workers compensation injury certifies the employee is able to return to a “light duty job,” 
but is unable to return to the employee’s same or equivalent job, the employee may decline the District’s offer of a 
“light duty job.” As a result, the employee may lose his/her workers’ compensation payments, but for the duration of 
the employee’s FMLA leave, the employee will be paid for the leave to the extent that the employee has accrued 
applicable leave.  
 
Return to Work12  
If the District’s written designation determination that the eligible employee’s leave qualified as FMLA leave under 
reason 4 above stated that the employee would have to provide a “fitness-for-duty” certification from a health care 
provider for the employee to resume work, the employee must provide such certification prior to returning to work. The 
employee’s failure to do so voids the District’s obligation to reinstate the employee under the FMLA and the employee 
shall be terminated.  
 
If the District’s written designation determination that the eligible employee’s leave qualified as FMLA leave under 
reason 4 above stated that the employee would have to provide a “fitness-for-duty” certification from a health care 
provider for the employee to resume work and the designation determination listed the employee’s essential job 
functions, the employee must provide certification that the employee is able to perform those functions prior to 
returning to work. The employee’s failure to do so or his/her inability to perform his/her job’s essential functions voids 
the District’s obligation to reinstate the employee under the FMLA and the employee shall be terminated. 
 
Failure to Return to Work:  
In the event that an employee is unable or fails to return to work within FMLA's leave timelines, the superintendent will 
make a determination at that time regarding the documented need for a severance of the employee’s contract due to 
the inability of the employee to fulfill the responsibilities and requirements of his/her contract. 
 
Intermittent or Reduced Schedule Leave 
To the extent practicable, employees requesting intermittent or reduced schedule leave shall provide the District with 
not less than thirty (30) days' notice, before the date the leave is to begin, of the employee's intention to take leave. 
 
Eligible employees may only take intermittent or reduced schedule leave for reasons 1 and 2 listed above if the District 
agrees to permit such leave upon the request of the employee. If the District agrees to permit an employee to take 
intermittent or reduced schedule leave for such reasons, the agreement shall be consistent with this policy’s 
requirements governing intermittent or reduced schedule leave. The employee may be transferred temporarily during 
the period of scheduled intermittent or reduced leave to an alternative position that the employee is qualified for and 
that better accommodates recurring periods of leave than does the employee's regular position. The alternative position 
shall have equivalent pay and benefits but does not have to have equivalent duties.  
 



Eligible employees may take intermittent or reduced schedule FMLA leave due to reasons 3 or 4 listed above when the 
medical need is best accommodated by such a schedule. The eligible employee shall make a reasonable effort to 
schedule the treatment so as not to disrupt unduly the operations of the employer, subject to the approval of the health 
care provider.  
 
When granting leave on an intermittent or reduced schedule for reasons 3 or 4 above that is foreseeable based on 
planned medical treatment, the District may temporarily transfer eligible employees for the period of scheduled 
intermittent or reduced leave to an alternative position for that the employee is qualified for and that better 
accommodates recurring periods of leave than does the employee's regular position. The alternative position shall have 
equivalent pay and benefits but does not have to have equivalent duties. When the employee  
 
is able to return to full-time work, the employee shall be placed in the same or equivalent job as he/she had when the 
leave began. The employee will not be required to take more FMLA leave than necessary to address the circumstances 
requiring the need for the leave.  
 
Special Provisions relating to Instructional Employees as Defined in This Policy 
The FMLA definition of “instructional employees" covers a small number of classified employees. Any classified 
employee covered under the FMLA definition of an "instructional employee" and whose FMLA leave falls under the 
FMLA special leave provisions relating to "instructional employees" shall be governed by the applicable portions of 
policy 3.32—LICENSED PERSONNEL FAMILY MEDICAL LEAVE. 
 

SECTION TWO 
 

FMLA LEAVE CONNECTED TO MILITARY SERVICE 
Leave Eligibility 
The FMLA provision of military associated leave is in two categories. Each one has some of its own definitions and 
stipulations. Therefore, they are dealt with separately in this Section of the policy. Definitions different than those in 
Section One are included under the respective reason for leave. Definitions that are the same as in Section One are NOT 
repeated in this Section. 
 

QUALIFYING EXIGENCY 
An eligible employee may take FMLA leave for any qualifying exigency arising out of the fact that the spouse, son, 
daughter, or parent of the employee is on covered active duty (or has been notified of an impending call or order to 
covered active duty) in the Armed Forces. Examples include issues involved with short-notice deployment, military 
events and related activities, childcare and school activities, the need for financial and legal  arrangements, counseling, 
rest and recuperation, post-deployment activities, and other activities as defined by federal regulations.13 
 
Definitions: 
Covered active duty means  

● in the case of a member of a regular component of the Armed Forces, duty during deployment of the member  
with the armed forces to a foreign country;  and  

● in the case of a member of a reserve component of the  Armed Forces, duty during deployment of the member 
with the armed forces to a foreign country under a call to order to active duty under a provision of law referred 
to in section 101(a)(13)(B) of title 10, United States Code.  

 
Son or daughter on active duty or call to active duty status means the employee's biological, adopted, or foster child, 
stepchild, legal ward, or a child for whom the employee stood in loco parentis, who is on active duty or call to active 
duty status, and who is of any age. 
 
Certification14  
The District may require the eligible employee to obtain certification to help the district determine if the requested 
leave qualifies for FMLA leave for the purposes of a qualifying exigency. The District may deny FMLA leave if an eligible 
employee fails to provide the requested certification.  



 
Employee Notice to District 
Foreseeable Leave:  
When the necessity for leave for any qualifying exigency is foreseeable, whether because the spouse, son, daughter, or 
parent of the employee is on covered active duty, or because of notification of an impending call or order to covered 
active duty, the employee shall provide such notice to the District as is reasonable and practicable regardless of how far 
in advance the leave is foreseeable. As soon as practicable means as soon as both possible and practical, taking into 
account all of the facts and circumstances in the individual case.  
 
Unforeseeable Leave:  
When the approximate timing of the need for leave is not foreseeable, an employee shall provide the District notice of 
the need for leave as soon as practicable given the facts and circumstances of the particular case. Ordinarily, the 
employee shall notify the District within two (2) working days of learning of the need for leave, except in extraordinary 
circumstances where such notice is not feasible. Notice may be provided in person, by telephone,  fax, email, or other 
electronic means. If the eligible employee fails to notify the District as required unless the failure to comply is justified by 
unusual circumstances, the FMLA leave may be delayed or denied.  
 
Substitution of Paid Leave 
When an employee’s leave has been designated as FMLA leave for any qualifying exigency, the District requires 
employees to substitute accrued vacation, or personal leave for the period of FMLA leave. 
 
Intermittent or Reduced Schedule Leave 
Eligible employees may take intermittent or reduced schedule leave for any qualifying exigency. The employee shall 
provide the district with as much notice as is practicable.  
 
Special Provisions relating to Instructional Employees as Defined in This Policy  
The FMLA definition of  "instructional employees" covers a small number of classified employees. Any classified 
employee covered under the FMLA definition of an "instructional employee" and who's FMLA leave falls under the 
FMLA’s special leave provisions relating to "instructional employees" shall be governed by the applicable portions of 
policy 3.32—LICENSED PERSONNEL FAMILY MEDICAL LEAVE. 
 

SERIOUS ILLNESS 
 
An eligible employee is eligible for leave to care for a spouse, child, parent or next of kin who is a covered service 
member with a serious illness or injury under the following conditions and definitions.   
 
Definitions: 
 
Covered Service Member is: 

1. A member of the Armed Forces, including a member of the National Guard or Reserves, who is  undergoing 
medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary 
disability retired list, for a serious injury or illness; or 

2. A veteran who is undergoing medical treatment, recuperation, or therapy, for a serious injury or illness and who 
was a member of the Armed Forces (including a member of the National Guard or Reserves) at any time during 
the period of five (5) years preceding the date on which the veteran undergoes that medical treatment, 
recuperation, or therapy. 

 
Outpatient Status: used in respect to a covered service member, means the status of a member of the Armed Forces 
assigned to  
 

A) A military medical treatment facility as an outpatient; or 
 



B) A unit established for the purpose of providing command and control of members of the Armed Forces receiving 
medical care as outpatients.  

 
Parent of a covered service member: is a covered service member’s biological, adoptive, step or foster father or mother, 
or any other individual who stood in loco parentis to the covered service member. This term does not include parents 
“in law.”   
 
Serious Injury or Illness:  

(A) In the case of a member of the Armed Forces, including the National Guard or Reserves, it means an injury or 
illness incurred by the member in the line of duty on active duty in the Armed Forces (or existed before the 
beginning of the member’s active duty and was aggravated by service in line of duty on active duty in the Armed 
Forces) and that may render the member medically unfit to perform the duties of the member’s office, grade, 
rank, or rating and 

(B) In the case of a veteran who was a member of the Armed Forces, including a member of the National Guard or 
Reserves, at any time during a period as a covered service member defined in this policy, it  
means a qualifying (as defined by the U.S. Secretary of Labor) injury or illness that was incurred by the member 
in the line of duty on active duty in the Armed Forces (or existed before the beginning of the member’s active 
duty and was aggravated by service in the line of duty on active duty in the Armed Forces) and that manifested 
itself before or after the member became a veteran. 

 
Son or daughter of a covered service member means a covered service member’s biological, adopted, or foster child, 
stepchild, legal ward, or a child for whom the covered service member stood in loco parentis, and who is of any age.2 

 
Year: for leave to care for the serious injury or illness of a covered service member, the twelve (12) month period begins 
on the first day the eligible employee takes FMLA leave to care for a covered service member and ends twelve (12) 
months after that date.  
 
An eligible employee who is the spouse, son, daughter, parent, or next of kin of a covered service member shall be 
entitled to a total of twenty-six (26) weeks of leave during one twelve (12)-month period to care for the service member 
who has a serious injury or illness as defined in this policy. An eligible employee who cares for such a covered service 
member continues to be limited for reasons 1 through 4 in Section One and for any qualifying exigency to a total of 
twelve (12) weeks of leave during a year as defined in this policy. For example, an eligible employee who cares for such a 
covered service member for sixteen (16) weeks during a twelve (12) month period could only take a total of ten (10) 
weeks for reasons 1 through 4 in Section One and for any qualifying exigency. An eligible employee may not take more 
than twelve (12) weeks of FMLA leave for reasons 1 through 4 in Section One and for any qualifying exigency regardless 
of how little leave the eligible employee may take to care for a spouse, child, parent or next of kin who is a covered 
service member with a serious illness or injury. 
 
If a legally married couple are both eligible employees employed by the District, the legally married couple are entitled 
to a combined total of twenty-six (26) weeks of leave during one twelve (12) month period to care for their spouse, son, 
daughter, parent, or next of kin who is a covered service member with a serious injury or illness, as defined in this policy. 
The leave taken by a legally married couple who care for such a covered service member continues to be limited to a 
total of twelve (12) weeks of FMLA leave for reasons 1 through 4 in Section One and for any qualifying exigency during a 
year, as defined in this policy, regardless of whether or not the legally married couple uses less than a combined total of 
fourteen (14) weeks to care for a covered service member with a serious injury or illness; moreover, the legally married 
couple’s twelve (12) weeks are combined when taken for reasons 1, 2, or to care for a parent under reason 3 in Section 
One. 
. For example, a legally married couple who are both eligible employees and who care for such a covered service 
member for sixteen (16) weeks during a twelve (12) month period could: 
1.                                      Each take up to ten (10) weeks for reason 4 in section 1 or a qualifying exigency; 
2.                                      Take a combined total of ten (10) weeks for reasons 1, 2, or to care for a parent under reason 3 in Section 
One; or 
3.                                      Take a combination of numbers 1 and 2 that totals ten (10) weeks of leave. 



  
 
 
Medical Certification15 
The District may require the eligible employee to obtain certification of the covered service member’s serious health 
condition to help the District determine if the requested leave qualifies for FMLA leave. The District may deny FMLA 
leave if an eligible employee fails to provide the requested certification. 
 
Employee Notice to District 
Foreseeable Leave:  
When the need for leave to care for a spouse, child, parent or next of kin who is a covered service member with a 
serious illness or injury is clearly foreseeable at least thirty (30) days in advance, the employee shall provide the District 
with not less than thirty (30) days' notice before the date the employee intends for leave to begin  for the specified 
reason. An eligible employee who has no reasonable excuse for his/her failure to provide the District with timely 
advance notice of the need for FMLA leave may have his/her FMLA coverage of such leave delayed until thirty (30) days 
after the date the employee provides notice. 
 
If the need for FMLA leave is foreseeable less than thirty (30) days in advance, the employee shall notify the District as 
soon as practicable. If the employee fails to notify as soon as practicable, the District may delay granting FMLA leave for 
an amount of time equal to the difference between the length of time that the employee should have provided notice 
and when the employee actually gave notice.   
 
When the need for leave is to care for a spouse, child, parent or next of kin who is a covered service member with a 
serious illness or injury, the employee shall make a reasonable effort to schedule the treatment so as not to disrupt 
unduly the operations of the district subject to the approval of the health care provider of the spouse, son, daughter, or 
parent of the employee.  
 
Unforeseeable Leave:  
When the approximate timing of the need for leave is not foreseeable, an employee shall provide the District notice of 
the need for leave as soon as practicable given the facts and circumstances of the particular case. Ordinarily, the 
employee shall notify the District within two (2) working days of learning of the need for leave, except in extraordinary 
circumstances where such notice is not feasible. Notice may be provided in person, by telephone, fax, email, or other 
electronic means. If the eligible employee fails to notify the District as required unless the failure to comply is justified by 
unusual circumstances, the FMLA leave may be delayed or denied. 
 
Substitution of Paid Leave 
When an employee’s leave has been designated as FMLA leave to care for a spouse, child, parent or next of kin who is a 
covered service member with a serious illness or injury, the District requires employees to substitute accrued sick, 
vacation, or personal leave for the period of FMLA leave. 
 
Intermittent or Reduced Schedule Leave  
To the extent practicable, employees requesting intermittent or reduced schedule leave to care for a spouse, child, 
parent or next of kin who is a covered service member with a serious illness or injury shall provide the District with at 
least thirty (30) days' notice, before the date the leave is to begin, of the employee's intention to take leave.  
 
Eligible employees may take intermittent or reduced schedule FMLA leave to care for a spouse, child, parent or next of 
kin who is a covered service member with a serious illness or injury when the medical need is best accommodated by 
such a schedule. The eligible employee shall make a reasonable effort to schedule the treatment so as not to disrupt 
unduly the operations of the employer, subject to the approval of the health care provider.  
 
When granting leave on an intermittent or reduced schedule to care for a spouse, child, parent or next of kin who is a 
covered service member with a serious illness or injury that is foreseeable based on planned medical treatment, the 
District may temporarily transfer eligible employees for the period of scheduled intermittent or reduced leave to an 



alternative position that the employee is qualified for and that better accommodates recurring periods of leave than 
does the employee's regular position. The alternative position shall have equivalent pay and benefits but does not have 
to have equivalent duties. When the employee is able to return to full-time work, the employee shall be placed in the 
same or equivalent job as he/she had when the leave began.  
 
Special Provisions relating to Instructional Employees (as defined in this policy) 
The FMLA definition of  "instructional employees" covers a small number of classified employees. Any classified 
employee covered under the FMLA definition of an "instructional employee" and whose FMLA leave falls under the 
FMLA’s  special leave provisions relating to "instructional employees" shall be governed by the applicable portions of 
policy 3.32—LICENSED PERSONNEL FAMILY MEDICAL LEAVE. 

  
Notes: This policy is similar to Policy 3.32. If you change this policy, review 3.32 at the same time to ensure applicable 

consistency between the two. 
 
 All school districts are covered under the Family Medical Leave Act and are required to keep certain payroll and 

employee identification records and post pertinent notices regarding FMLA for its employees; however, 
employees are only eligible for FMLA benefits if the district has fifty (50)or more employees within a seventy-
five (75)mile radius of the district’s offices. Your district may choose to offer FMLA benefits to your employees 
even though they are not technically eligible. If your district has less than fifty (50) employees and chooses not 
to offer FMLA benefits, replace the above policy with the following language to inform your employees of why 
FMLA benefits do not apply to them and to help avoid possible confusion resulting from the posting of FMLA 
notices: 

Employees are eligible for benefits under the Family Medical Leave Act when the district has fifty (50) or 
more employees. The Paris School District has less than fifty (50) employees and therefore employees are 
not eligible for FMLA benefits. 

Determining whether an absence qualifies as FMLA leave is a DISTRICT responsibility and not the employee’s. While 
much of the statutes’ language refers to an employee’s request for FMLA leave, the employee has NO 
mandatory responsibility for initiating the exchange of information that might relate his/her absence to that of 
the FMLA. The District has the right and the duty to ask for enough information concerning an employee’s 
absence to make a determination. The employee has the responsibility and duty to respond to questions asked 
in an effort for the District to make the initial determination. Any issue of medical certification to be provided by 
the employee is secondary to that of informal questioning to determine whether the absence does in fact, fall 
under the FMLA umbrella. The  

 
 District must fulfill its responsibility for the posting of employee FMLA notice requirements to make those 

requirements enforceable. This is done through posting the notices available at the link in footnote #4 AND by 
the employee’s receipt of this policy in the employee handbook.  

 
 1 It is possible for a full time employee to be eligible for FMLA leave one year and not the next. For example, if an 

employee on a 190 day contract takes the full twelve (12) weeks of FMLA leave in year one, that would mean 
the employee only worked 130 days. Assuming the employee is credited for eight (8) hours per workday, the 
employee would have only worked 1040 hours during that time(130 x 8=1040), which would make the  
employee ineligible for FMLA leave for the year following the year that the employee took the leave. 
 
2 The Wage and Hour Division of the Department of Labor has issued a Guidance to help interpret the scope of 
the definition of "son or daughter" as it applies to an employee standing “in loco parentis” to a child. The 
following quote from the Guidance is offered to give an idea of the complexity of the definition. (The Guidance, 
in full, is available by calling the ASBA office or at the link in footnote #4.)   
 Congress intended the definition of “son or daughter” to reflect “the reality that many children in the 
United States today do not live in traditional ‘nuclear’ families with their biological father and mother. 
Increasingly, those who find themselves in need of workplace accommodation of their child care responsibilities 



are not the biological parent of the children they care for, but their adoptive, step, or foster parents, their 
guardians, or sometimes simply their grandparents or other relatives or adults.” Congress stated that the 
definition was intended to be “construed to ensure that an employee who actually has day-to-day responsibility 
for caring for a child is entitled to leave even if the employee does not have a biological or legal relationship to 
that child.” 

 
3 Districts can choose one of four (4) possible “twelve 12-month periods.” Each one has possible advantages and 
disadvantages. Choose the one that will work best for your district. The four (4) options are: 

 
1) The calendar year; 
2) Any fixed twelve (12)-month leave year such as a fiscal year or a year starting on an employee’s 

“anniversary” date; 
3) The twelve (12)-month period measured forward from the date any employee’s first FMLA leave for 

reasons 1 through 5 begins; 
4) A rolling twelve (12)-month period measured backward from the date an employee uses any FMLA 

leave for reasons 1 through 5. 
 
 4 A Department of Labor poster along with several additional forms that are necessary to fulfill FMLA’s 

requirements are available at http://www.dol.gov/whd/fmla/index.htm. Please note that the  DOL forms lack 
the required disclaimer required by the Genetic Information Nondiscrimination Act (GINA). We suggest that you 
include the following language taken from the final rule implementing the  GINA: 
 The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits employers and other entities 
covered by GINA Title II from requesting or requiring genetic information of an individual or family member of 
the individual, except as specifically allowed by this law. To comply with this law, we are asking that you not 
provide any genetic information when responding to this request for medical information. “Genetic information,” 
as defined by GINA, includes an individual’s family medical history, the results of an individual’s or family 
member’s genetic tests, the fact that an individual or an  
 
individual’s family member sought or received genetic services, and genetic information of a fetus carried by an 
individual or an individual’s family member or an embryo lawfully held by an individual or family member 
receiving assistive reproductive services. 

 
 5 We suggest you use the Department of Labor’s Notice of Eligibility and Rights and Responsibilities form 

(otherwise known as WH-381) to help you fulfill the requirements of this section. It’s available at the link in 
footnote #4or by calling the ASBA office. When making the determination, we suggest initially erring on the side 
of granting it. Retroactively designating leave as FMLA has more potential liability for the district if the employee 
can demonstrate the initial failure to grant the leave under FMLA caused him/her harm or injury. If due to 
receipt of the medical certification, it turns out that the leave does not qualify, you will need to readjust the 
available FMLA leave accordingly. 
 
6 As used in this policy, “applicable” is a very important word. Some leave taken under FMLA also applies to sick 
leave and therefore, the employee will get paid for the leave to the extent the employee has sick leave accrued. 
Other leave taken under FMLA is not applicable to sick leave and therefore the FMLA leave is unpaid. For 
instance, “applicable leave” in terms of time taken under FMLA due to the birth of a child will vary depending on 
the language in your District’s policy on sick leave.  For instance, if sick leave may be taken “for reason of 
personal illness or illness in the immediate family” (based on the statutory definition in 6-17-1202, and an 
employee gives birth to a child, she may take sick leave for the amount of time that her personal physician 
deems it necessary for her to physically recover from childbirth.  Once the medically necessary time has passed, 
sick leave is no longer appropriate and cannot be used.  While under the FMLA, the employee could take 
additional time off work, she would need to take unpaid FMLA leave for this purpose, unless she had personal 
days or vacation days available.  However, if your district has a much more liberal definition of sick leave in  
 
 

http://www.dol.gov/whd/fmla/index.htm


District policy, the results could be entirely different. Another example would be the potential for overlap 
between pregnancy complications that arise to the level of a “serious health condition.” For instance, pregnancy 
complications that rose to the level of a “serious health condition” would qualify for both, while missing work 
for a dentist’s appointment would qualify for sick leave, but would not  
qualify for FMLA leave. Consult policy 8.5—CLASSIFIED EMPLOYEES SICK LEAVE when making the determination 
of what sick leave qualifies under both policies.  

 
 7 There are several issues that must be addressed in the written notice. The Designation Notice (WH-382) 

available from the Wage and Hour Division of the US Department of Labor is a good way to both give your  
employee written notice and help ensure you have included the necessary information in the notice. Appendix E 
is available at the link contained in footnote #4 or by calling the ASBA office. 

 
 8 The District cannot cancel an employee’s insurance for the employee’s failure to pay his/her share of the 

premium until the payment is thirty (30) or more days late. The District must give prior, written notice to the 
employee at least fifteen (15) days prior to the cancelation of the policy stating that the policy will be 
terminated on a given date if payment is not received by that date which must be at least fifteen (15) days from 
the date of the letter. 

  

 9 Due to the district’s liability for meeting the requirement of this paragraph and similar obligations for life 
insurance premiums or other benefits, the District needs to consider picking up the costs of such premiums 
during an employee’s unpaid FMLA leave if the employee fails to pay his/her share of the  
costs. If the District elects to maintain such benefits during the leave, at the conclusion of leave the District is 
entitled to recover only the costs incurred for paying the employee's share of any premiums whether or not the 
employee returns to work. To help you decide if you should choose to pay premium costs in such a situation, the 
following except from 29 CFR 825.212(c): 

  If coverage lapses because an employee has not made required premium payments, upon the employee's 
return from FMLA leave the employer must still restore the employee to coverage/benefits equivalent to those 
the employee would have had if leave had not been taken and the premium payment(s) had not been missed, 
including family or dependent coverage. See § 825.215(d)(1) through (5). In such case, an employee may not be 
required to meet any qualification requirements imposed by the plan, including any new preexisting condition 
waiting period, to wait for an open season, or to pass a medical examination to obtain reinstatement of 
coverage. If an employer terminates an employee's  

 insurance in accordance with this section and fails to restore the employee's health insurance as required by this 
section upon the employee's return, the employer may be liable for benefits lost by reason of the violation, for 
other actual monetary losses sustained as a direct result of the violation, and for appropriate equitable relief 
tailored to the harm suffered.  

 

 10 You may choose the time interval of the required duty to report, but it must be reasonable. 
 

11 ASBA model policy 8.5—CLASSIFIED EMPLOYEES SICK LEAVE includes language entitling employees with up to 
fifteen (15) days of sick leave in a school-year for issue relating to the adoption of child. If you have not adopted 
this provision, delete #2 from this sentence. Include reason #1 if you have a liberal sick leave policy that would 
permit leave to be taken for bonding with a new born son or daughter. 

  

 

12 The Department of Labor’s Designation Notice has entries that address this section’s requirements. It’s very 
helpful. For this section you will need both; the Designation Notice (WH-382) and the appropriate Medical 
Certification form (WH-380-E or WH-380-F);the Designation Notice to fulfill your notice requirements and 
the medical certification form to enable you to determine if the employee’s leave is actually covered under the 
FMLA. They are available at the link in footnote #3 or by calling the ASBA office. 
 

13 The types and amounts of leave available for a particular type of qualifying exigency are covered in 29 C.F.R. § 
825.126. Call the ASBA office for a copy.  



 
14 You can use WH-384, Certification of Qualifying Exigency for Military Family Leave to obtain the certification. 
It’s available at the link in footnote #4 or by calling the ASBA office. 
 
15 You can use WH-385, Covered Service Member Serious Injury form to obtain the certification. It’s available at 
the link in footnote #4 or by calling the ASBA office. 
 

 
 
Cross References: 8.5—CLASSIFIED EMPLOYEES SICK LEAVE 

8.12—CLASSIFIED PERSONNEL OUTSIDE EMPLOYMENT 
8.36—CLASSIFIED PERSONNEL WORKPLACE INJURIES AND WORKERS’ COMPENSATION 
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