EXAMPLE 4

To: School District Employees
From
Re: Purchasing Goods/Services

Purchasing Goods/Services from School District Employees:

The Ohio Ethics Law and related statutes are found in Ohio Revised Code Chapter 102 and Sections 2921.42 and
2921.43. These laws generally prohibit public officials and employees (which includes all school district employees)
from misusing their official positions for their own personal benefit or the benefit of their family members or business
associates. (See attached information sheet from the Ohio Ethics Commission, which goes into detail about the
Ethics Law.) The Law prohibits a school district employee from selling goods or services to the school
district unless he/she can meet a four-part exception contained in the law. In order for this exception to apply,
the employee must show that all four of the following requirements are met:

1. The goods or services are necessary.

2. The goods or services are part of a continuing course of business that was established prior to
the employee being hired by the school district or the goods or services are unobtainable elsewhere for
the same or lower cost. For the latter, the school district must use an objective price comparison and
provide adequate notice to other potential suppliers in a fair and impartial competitive purchasing
process. )

3. The treatment that the employee provides to the school district is the same as, or better than,
the treatment provided to other customers in similar transactions.

4. The employee did not use his/her unique access as a school district employee to secure the
transaction, the employee has made the school district fully aware of his/her interest in the
transaction, and the employee was not involved in the district's decision-making process.

Please be advised that the School District will not make purchases from school district employees or immediate
family members, companies owned by school district employees or immediate family members, etc. unless the above
four-part exception is met and the transaction is in full compliance with the Ohio Ethics Law. This must be
documented in advance of making a purchase commitment. If you desire to make a purchase for which a school
district employee may be a potential supplier, you must use the following procedures:

1. Obtain a minimum of three written price quotes for the goods/services to be obtained.
The price quotes must be from reputable vendors and be identical in terms of the items being
quoted. Attach all of the price quotes to the purchase requisition. (Meets #2 of the four-part
exception)

2. The attached certification must be attached to the quote from the school district
employee seeking to provide the goods/services. (Meets #3 and #4 of the four-part exception)

3. Submit the purchase requisition to your Principal (or Department Head) for approval,
(Approval by the Principal/Dept. Head, the Superintendent, and the Treasurer meets #1 of the four-part
exception.)

4. Once you have recelved the purchase order, you may then proceed with making the
purchase commitment. You are not authorized to commit the school district to make any
purchase until it has been properly approved via a school district purchase order.

The School District employee who is the vendor must explain this process each time he/she is approached
about a potential purchase that will utilize District funds.
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| hereby certify that as an employee of the N, Local School District and as an interested party in a
transaction that will benefit my own personal business or the business of a family member, that with
respect to the attached price quote, | have met all of the necessary exceptions contained in the Ohio
Ethics Law, including the following: '

- The attached quote contains pricing that is the same as, or better than, pricing provided to
other customers in similar transactions.,

- I have not used my unique access as a school district employee to secure this transaction, |
have made the school district fully aware of my personal interest in the transaction, and |
have not and will not be involved in the district's decision-making process regarding this
transaction.

Employee Signature
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STATE OFFICIALS OR EMPLOYEES SELLING GOODS OR SERVICES:
Ethics Commission Information Sheet # 3

L Introduction

The Ohio Ethics Law and related
statutes are found in Ohio Revised Code

(R.C.) Chapter 102. and Sections 2921.42

and 2921.43. Thesc laws generally prohibit
public officials and employees from misusing
their official positions for their own personal
benefit or the benefit of their family members
or business associates.

The Ethics Law applies to all people
who serve as officials and employees for
public agencies in Ohjo. “Public agencies”
include state deparuments, boards, and
commissions, counties, cities, villages,
townships, school districts, public colleges
and universitics, public libraries, port
authorities, and all other public entities.

The Ohio Ethics Commission was
created to administer, interpret, and assist in
the enforcement of the Ethics Law for ail
officials in the state, except members and
employees of the General Assembly and
judicial officers and employees.’ In this
information sheet, the word “official”
includes any person who serves a state
agency, whether elected, appointed, or
employed.

IL

The Ethics Commission prepared
this information sheet to explain how the
law applies when a state official or

croployee wishes to sell goods or services 1o
a state agency, including the one she serves.

The Commission has prepared a
separate  information sbeet (Information
Sheet # 2) for officials and employees of
local public agencies.

III.  Summary of the Law

The Ohio Ethics Law and related
statutes prohibit an official from:

* Selling goods or services (o the state
agency she serves unless she can
meet an exception to the law;

* Selling goods or services 1o any state
agency, except through competitive
bidding, unless she meets an
exception to the law; and

¢ Using her position to get a public
contract or payments from the state
agency.
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R.C. 2921.42(A)(4) prohibits an
official from having an interest in the profits
or benefits of a public contract entered into
by or for the use of a public agency with
which she is connected.

A public contract exists whenever a
public agency buys or acquires goods or
services, regardless of whether there is a
written contract.”  Examples of public
contracts are:

¢ Purchases of goods like computers,
fire trucks, and paper products®;

@ Purchases of services like insurance,
consulting, and unnocsaawm

* Any employment, whether full time,

part time, temporary or permanent;
and

* Grants (because the agency acquires
services by virtue of the grant).

Therefore, R.C. 2921.42(A)(4) prohibits an
official from selling goods or services to the
public agency with which she is connected.

A person is “connected” with the
agency she serves.® For example, a person
who works for a state department is
connected with that department and all of its
divisions, bureaus, and offices. Therefore,
an cmployee of the Division of Real Estate
at the Department of Commerce is
prohibited from selling a computer to the
Fire Marshall’s Office in the Department.

There is an exception when an
official is a stockholder of a company. If an
official owns less than five percent of the
stock in a company, and files an affidavit
about her stock ownership with her public
agency, she will not have a prohibited
interest in any contract between the agency
and the company. The exception does not
apply if the official has any other connection
with the company, such as employment.”

For example, if a statc employee
owns less than five percent of the stock in a
car company, and she files an affidavit with
the state agency disclosing her stockholding,
she does not have a prohibited interest if the
department by which she is employed buys a
car from the company.

VL  Four-Part Exception

There is another exception. In order
for the exception to apply, the public official
must be able to show that she meets all four
of the following requirements:

Requirement 1: The goods or

services are necessary goods or services.® In
other words, the agency can demonstrate
that it needs the goods or services the
official will provide.

Requirement 2: Either the goods or
services are part of a continuing course of
dealing or they are unobtainable elsewhere
for the same or lower cost.” There are two
ways the official can show that she meets
this requirement.

First, the official can meet the
requirement if she is supplying goods or
services to the agency as part of a continuing
course of dealing established before she was
clected or employed. In other words, if the
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official had a contract to sell goods or
services to the agency before she was hired,
she can continue to perform that contract.'®
However, if there was simply a practice of
purchases, or if there are any significant
changes to the contract (including cost), the
official cannot meet this exception. If the
official believes that she can show that she
meets this requirement, she should contact
the legal advisor for the public agency, or
the Ethics Commission, to independently
assure that the requirement can be met.

Second, the official can meet the
requirement if the agency cannot get the
goods or services from any other source for
the same or lower cost. However, the
agency must use some objective price
comparison and must provide adequate
notice to other suppliers of the same goods
or services, in a fair and impartial
purchasing process.”’ If the official
provided the lowest and best bid after a fair
and open competitive bid, or offered the
lowest price on the goods as determined by
some other fair and objective process, the
official may be able to demonstrate that she
meets this requirement.

Reguirement 3: The treatment that
the official provides to the agency is the

same as, or better than, the treatment that
she provides to other customers or clients in
similar transactions.'"? In other words, the
official must treat the agency the same as, or
better than, she treats the other customers or
clients of her business.

Requirement 4: The transaction is
conducted at arm's Jength, the agency has
full knowledge of the official’s interest in
the sale of goods or services, and the official
has taken no part in the deliberations or
decision with respect to the transaction.’
The official must first show that she did not

use her unique access as an agency
employee to secure the contract. Then the
official must show that she has fully
informed the agency that she is interested in
the transaction. Finally, the official must
show that she was not involved in any
discussions, decisions, or votes about the

contract.

The Ethics Law also prohibits the
official from using the authority or influence
of her public position, in any way, 1o get an
agency coniract, or payments for goods or
services from the public agency to her or her
business."* The official is prohibited from
discussing her contract with other officials
or employees of the same agency.

Similarly, R.C. 102.03(D) prohibits
an official from using her public position to
secure a thing of value for herself.”® The
money that an official would receive from
the sale of goods or services to the agency
would be a thing of value. Therefore, the
official is prohibited from using her position
to get payments from the agency.

An official who authorizes contracts,
or is a member of any board or committee
that authorizes contracts, is also subject to
R.C. 2921.42(AX3). This section prohibits
an official from occupying a position of
profit in a contract if the contract is
authorized by the official, or by a body,
committee, or board of which she sits,
unless the contract is competitively bid and
awarded to the lowest and best bidder.
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A public contract has been
authorized by an official, body, board, or
commission where the contract could not
have been awarded without the approval of
the board or official, the position in which
the official serves, or the public entity with
which she serves.'®

If a board for an agency will
authorize or approve a contract, a member of
the board would be prohibited from
receiving any profit from the contract unless
the contract is competitively bid and
awarded to the lowest and best bidder."”
This is true even if the board member does
not participate in the board's approval or
authorization of the contract.'®

R.C. 102.04(B) provides that a state
official or employee is prohibited from
selling goods or services to any state ag A
except through competitive bidding."”
For example, a person employed by a state
department is prohibited from selling a
computer to another state agency, unless the
contract is competitively bid.

There is an exception to this
prohibition. However, the exception does not
apply to elected state officers.” Other state
officials and employees may sell goods or
services (o state agencies other than the one
they serve if they complete, sign, and file the
statement described in R.C. 102.04(D). In
that statement, the official must disclose:

® Her name and home address;

* The name and mailing address of the
state agency with which she serves;

* The name and mailing address of the
slate agency to which she wishes to
sell goods or services; and

® A brief description of the goods or
services that she wishes to sell. ¥

The statement also includes a declaration that
the official disqualifies herself for two years
from any participation as a state official in
any matter involving any official or
employee of the state agency to which she
will sell goods or services. =

The state official is required to file
the statement with:

® The state agency she serves;

* The state agency to which she wishes
to sell goods or services; and

*  The Ohio Ethics Commission.?’

X. Other Considerations

Any official who wishes to sell
goods or services to her public agency
should ask her supervisor, or legal counsel
for the public agency, whether the public
agency has any additional policies or rules
regarding this matter. (A public agency
cannot create a policy or rule that is Jess
restrictive than the prohibitions described
above. However, an agency may have a
policy or rule that is more restrictive than
the Ethics Law.)

XI.  Penalties

The Ethics Law and related statutes
are criminal laws. If a person is convicted
of violating an ethics law, that person may
receive a jail senience and/or have a fine
levied against her.

Most of the ethics laws discussed in
this information sheet (R.C. 2921.42(A)(4)
and R.C. 102.03(D)) are first-degree
misdemeanors, with a maximum penalty of
six months in prison and/or a $1000 fine.
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One of the laws discussed (R.C.
2921.42(A)(1)) is a fourth-degree felony,
with a maximum penalty of eighteen months
in prison and/or a $5000 fine.

XII.  Conclusion

Please contact the  Ethics
Commission if you have questions about this
information sheet or the Ohio Ethics Laws.
This information sheet is not an advisory
opinion, and is not intended to provide
advice on specific facts. Copies of the
Commission’s formal advisory opinions can
be obtained from: Ohio Ethics Commission,
8 East Long Street, 10" Floor, Columbus
Ohio, 43215-2940; telephone (614) 466-
7090, and on the Commission’s Web site:
www.ethics.ohio.gov.

Rev’d March 2006

Endnotes:

! The ethics agency with jurisdiction over ethics
issues related to members and cmployees of the
General Assembly is the Joint Legislative Ethics
Committee. The ethics agency with jurisdiction over
ethics issues related to judicial officers and
employees is the Board of Commissioners on
Grievances and Discipline of the Ohio Supreme
Court.

RC. 2921.42(G)(1).

* Ohio Ethics Commission Advisory Opinions No.
84-013 (computers), 87-002 (paper and cleaning
supplies), and 84-014 (fire equipment).

* Adv. Ops. No. 82-007 (accounting services), 92-017
(insurance services) and 97-004 (employment),

* Adv. Op. No. 87-003.

© Adv. Op. No. 93-004.

7 Adv. Op. No. 93-001.

*R.C. 2921.42(CX1).

% R.C. 2921.42(CX2).

'® Adv. Op. No. 88-008.

' Adv. Op. No. 90-003.

R.C. 2921.42(C)(3).

" R.C. 2921.42(C)(4).

" R.C. 2921.42(A)()).

HR.C. 102.03(D).

’® Adv. Op. No. 2001-02.

*? Adv. Op. No. 90-005

g,

' Adv. Op. No. 89-010

 R.C. 102.04(D).

2 R.C. 102.04(D)(1).

" R.C. 102.04(D)2).

B d.
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