
5:45PM—Closed Session for Appointment, Employment, Compensation, Discipline,        

Performance or Dismissal of an Employee(s) and Pending Litigation 

 

6:30PM—Reception Honoring District Retirees 

 

7:00PM—Budget Hearing for Galesburg Community Unit School District 205 and Galesburg 

Area Vocational Center for July 1, 2019—June 30, 2020 

         Roll Call 

         Presentation of Certificates 

         Public Input 

         Close Hearing 

 

 

COMMUNITY UNIT SCHOOL DISTRICT NO. 205 

Board of Education 

7:00PM—Monday, May 13, 2019 

932 Harrison Street – Galesburg, IL 

Regular Meeting 

AGENDA 

 

I. CALL TO ORDER 

 

II. ROLL CALL 

 

III. MOMENT OF SILENCE/PLEDGE OF ALLEGIANCE 

 

IV. RECOGNITION OF VISITORS 
(This is the time when visitors may request to address the Board of Education on any item germane 

 to the role and function of the Board of Education. When the Board President so directs, persons  should 

 stand, give their name and begin their statements. Persons are asked to refrain from making any personal 

 comments regarding any individual. The Board President reserves the right to limit presentations to five 

 minutes.) 

A. Recognition of District Retirees 

 

V. PRESENTATIONS TO THE BOARD 

A. Jared Bruening-TECH 2019 Presentation 

 

VI. APPROVAL OF CONSENT AGENDA 

 A. Consider Approval of Minutes: 

                 Monday, April 8, 2019, Regular Meeting 

                 Monday, April 8, 2019, Closed Session 

      Wednesday, April 17, 2019, Special Meeting 

      Wednesday, April 17, 2019, Closed Session 

      Monday, April 29, 2019, Organizational Meeting 

 B. Consider Approval of Payroll and Claims  

     Balance Sheet 

     Treasurer’s Report 



     Fund Balance Report 

     Revenue Report 

     Expense Report 

     Investment Performance Report 

     Accounts Payable 

     Check Register 

 

VII. Focus Area #1: Relevant Skills that Lead to Employability 

A. Administrative Report on Curriculum 

       -Summer School Report  

B. Building Reports 

C. Special Education Report 

       -Needs Assessment 

 

VIII.    Focus Area #2: Facilities That Assist in Skill Acquisition 

A. Building Study Committees 

B. Update on District Building Projects 

C. Enrollment Report  

D. Consider Approval of Subcontract Recommendations for Demolition of Old Lombard 

Gym 

E. Consider Approval of Power Purchase Agreements for Steele, Lombard, GHS and 

Lincoln 

 

IX.      Focus Area #3: Responding to the Changing Needs of our Community 

A. Consider Approval of the 2019-2020 Board Meeting Dates 

B. Consider Approval of Amended 2018-2019 Budget 

C. Appoint Committee Members 

D. Consider Approval of Trash Bid 

E. Consider Approval of PRESS Policies-Second Reading 

F. Discussion Regarding Breakfast in the Classroom 

G. Consider Approval of King Elementary School Plans 

H. Consider Approval of Custodial/Maintenance/Transportation Agreement 

I. Consider Approval of Trip Requests: 

Great Galesburg Shake 

Basketball Cheerleading Summer Trip  

FFA State Convention 

Boys Basketball Summer Trips 

       Gadets Summer Camp 

 

X. PERSONNEL 

A. Consider Approval of Personnel Report 

B. Grievance Update 

 

XI.  COMMENTS BY BOARD OF EDUCATION 

 

XII.  FUTURE AGENDA ITEMS 



 

XIII.  FUTURE MEETING DATE(S) AND TIME 

  A. June 10, 2019, 7:00 PM 

 

XIV.     ADJOURN 

 



Curriculum Report 
May 2019 

 
1. Writing Rubric:  

a. Working on the rollout for the fall and professional development to support the 
implementation of the writing rubrics. 

b. We are meeting on Wednesday, May 22nd to work on our implementation plan. 
2. Public Speaking Rubric Development:  

a. Working on the rollout for the fall and professional development to support the 
implementation of the public speaking rubrics. 

b. We are meeting on Wednesday, May 22nd to work on our implementation plan. 
3. K-5 District Curriculum Leaders: 

a. We are meeting on Monday, May 20th in my Office 
b. Continuing our discussion on Reading, MTSS, and Math 

4. Gifted and Talented Education Committee: 
a. We met on Monday, April 8th as an introductory review of District 205 policy, 

legislation and school code.  Several research articles were shared with 
members of the group to read and report out in the coming meeting. 

b. On Monday, April 15th, several members were able to share out their findings 
from the articles and great discussion ensued. 

c. On April 29th, we continued the review of the remaining articles and also worked 
on developing our definition of giftedness. 

d. We will be meeting on Monday, May 13th to review individual submissions of 
definitions and then begin the review and evaluation of other gifted, talented and 
accelerated plans.  We will select the key factors to help with the development of 
our plan.  

5. Multi-Tiered System of Support: 
a. We met on April 18th and May 10th to discuss our plans, review the spreadsheet 

that we developed regarding Tiered interventions for both behavior and 
academics. 

b. We are developing our Phased  
6. District Improvement Team Meetings 

a. We had our final meeting on April 16 at the Board Office 
b. We had a follow up discussion regarding plans for the coming year and plan to 

schedule 3 dates for 2019-2020.  We will have these meetings in September, 
January and May.  We also discussed having different venues for the meetings. 

7. Instructional Coaching: 
a. We have a ½ Day meeting scheduled for Monday, May 13 
b. We are planning our rollout and details for the 2019-2020 school year. 

8. Knox Early College Partnership: 
a. The application process is now completed. 
b. We have several students who are planning schedules with Knox College 

courses in the mix! 
9. Summer School: 

a. June 10-July 18 
b. Located at Silas Willard Elementary School 



c. Kindergarten through 8th Grade will take English/Language Arts and Math, while 
students in grades 9-12 who are need of credit recovery and executive 
functioning instruction will be able to do so. 

10. Kindergarten Roundup-Class of 2032 
a. We will be having our Kindergarten Roundup for all incoming Kindergarten 

students on Tuesday, May 28th from 6-7pm at Galesburg High School. 
b. We look forward to this celebration and a new approach to Kindergarten 

Roundup! 
 



DATE:  May 1, 2019 

TO:  Dr. Asplund 

FROM:  Dawn Michaud, Special Ed Director 

SUBJECT:  Special Education Update for the May 13th Board 

Personnel:  Staff Shortages 

LBS 1 Special Education Teachers 

 Short 7 teachers 

School Psychologists 

School psych 2 positions 

Paraprofessional Subs 

We currently have 9 para subs to cover our 79 para positions.  We will continue to post and   

work on recruiting more subs. 

Projects working: 

 Staff projections and needs for next year 

 Timely meaningful consultation meeting for the district May 13th  

 Job descriptions updated all but paraprofessional, working on it 

Board report information: 

 Maintenance of Effort came in, the district met the criteria so nothing needs to be done 

 Needs assessment completed – update attached 

 Special Education numbers May 1 attached 

 Behavior intervention special ed guide attached no changes 

Future Projects: 

 District Behavior Point and Level Guide 

 Social Work Guide 

 Life Skills curriculum final document 

 Update Multi-Tiered Systems Support (MTSS)/Response To Interventions (RTI)  

Postings for next year: 

 School Psychologists 

 Special Education Teachers 

 

 



Special Education Data

School Program # programs Grade Level # students Total Building

Bright Futures Blended half 5 AM 4 PM Pre-K 22

Special Ed half 1 Pre-K 7

Full Day 2 Pre-K 1

Speech only 8

Total BF 38

Gale Elementary Cross Categorical (CC) 1 K-3 16

Cross Categorical (CC) 1 4th-5th 8

Speech only 11

Total Gale 35

Nielson Elementary Cross Categorical (CC) 1 K-2 17

Cross Categorical (CC) 1 3rd-4th 18

Cross Categorical (CC) 1 4th-5th 19

Speech only 16 70

Total Nielson

King Elementary Cross Categorical (CC) 1 K-2 7

Cross Categorical (CC) 1 3rd-5th 15

Speech only 15 37

Total King

Silas Elementary Cross Categorical (CC) 1 K-4 19

Cross Categorical (CC) 1 4th-5th 19

Emotional Disability (ED) 1 K-2 9

Emotional Disability (ED) 1 2nd-3rd 8

Emotional Disability (ED) 1 4th-5th 7

Speech only 20 82

Total Silas

Steele Elementary Cross Categorical (CC) 1 K-2 17

Cross Categorical (CC) 1 3rd-5th 17

Life Skills (LS) 1 K-2 9

Life Skills (LS) 1 3rd-5th 9

Communication 1 K-4 7

Speech only 15 74

Total Steele

Churchill Middle Cross Categorical (CC) 5 6th-8th 44

Emotional Disability (ED) 2 6th-8th 19

Speech only 3 66

Total Churchill

Lombard Middle Cross Categorical (CC) 5 6th-8th 58

Life Skills (LS) 2 6th-8th 20

Speech only 0 78

Total Lombard

Galesburg High School Cross Categorical (CC) 10 9th-12th 117

Emotional Disability (ED) 3 9th-12th 19

Life Skills (LS) 2 9th-12th 14

Life skills/Emotional 1 9th-12th 9

GHS North Cross Categorical (CC) 1 9th-12th 7

Speech only 1

Dawn L. Michaud Page 1 5/2/2019



Special Education Data

Total HS 167

Camelot Private Day 1 K-12 4

Kiefer Private Day 1 K-12 2

Onarga Residential Private 1 9th-12th 1

Swann School Residential Private 1 6th-8th 1

Schramm School Public Day 1 K-12 1

Valeska Hinton Hearing Impaired 1 PreK 1

Total Private 10

Total District 571 657

Parochial Speech only 11 11

Head Start speech only 5 5

CC - typical special ed in all buildings serves all disabilities

LS - serve students with low cognitive abilities functional curriculum

ED - serve students with emotional concerns, manage behaviors

Comm - students lower non-verbal autistic type charachteristics

Dawn L. Michaud Page 2 5/2/2019
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 POLICY FOR BEHAVIORAL INTERVENTIONS FOR STUDENTS WITH DISABILITIES 

 

 
 

 
It is the policy of Galesburg CUSD #205 School District to comply with ILCS law and regulations 
on the use of behavioral interventions for students with disabilities who are receiving special 
education services.  The purpose of these administrative procedures is to implement Board of 
Education Policy 7:230 governing Misconduct by Students with Disabilities.                                   
      
 
Galesburg CUSD #205 School District believes that behavioral interventions should be used by 
teachers, administrators, and support staff to identify, promote and strengthen desirable 
adaptive student behaviors.  A fundamental principle is that positive, non-aversive interventions 
designed to develop and strengthen desirable student behaviors should be used whenever 
possible.  Behavioral interventions for a student with disabilities will incorporate procedures and 
methods consistent with generally accepted practices in the field of behavioral intervention.  
Interventions that are considered nonrestrictive are preferred because of both the low risk of 
negative side effects, and the high priority placed on behavior change.  Nonrestrictive 
interventions may be used without the development of a written Behavioral Intervention Plan 
within the student’s Individual Education Plan (IEP). 
 
Galesburg CUSD #205 School District recognizes that while positive approaches alone will not 
always succeed in managing extremely inappropriate behavior, the use of more restrictive 
behavior interventions should be considered to be temporary and approached with utmost 
caution.  Restrictive interventions may be appropriate during emergency situations or when less 
restrictive interventions have been attempted and failed or when the IEP team determines that 
restrictive interventions are appropriate to meet the student’s needs.  
 
When confronted with an emergency situation in which immediate intervention is needed, such 
as to protect students, other individuals or the physical site from harm, school personnel may 
use an intervention that has not been delineated in the student’s Behavior Management Plan.  
The intervention selected shall be the least restrictive to effectively respond to the situation. 
 
If any portion of this policy is invalid, it shall not affect the validity of the remainder of this policy.   
This policy shall be deemed to be amended by operation of law where statutory or regulatory 
amendments or case law necessitates change to policy. 
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PROCEDURES FOR BEHAVIORAL INTERVENTIONS FOR STUDENTS WITH DISABILITIES 

 

SECTION 1: PURPOSE 
 
It is the purpose of these procedures to establish the process for Galesburg CUSD #205 to 
comply with applicable laws with respect to the use of behavioral interventions for students with 
disabilities who are receiving special education services.                                       
 
Behavioral interventions should be used by teachers, administrators, and support staff to 
identify, promote and strengthen desirable adaptive student behaviors.  A fundamental principle 
is that positive, nonadversive interventions designed to develop and strengthen desirable 
student behaviors should be used whenever possible.  The most effective and humane manner 
of reducing undesirable behavior is by developing, strengthening, or generalizing desirable 
behavior to compete and ultimately displace the undesirable behavior. 
 
While positive approaches alone will not always succeed in managing extremely inappropriate 
behavior, the use of more restrictive behavior interventions should be considered to be 
temporary and approached with utmost caution.  The use of restrictive interventions for students 
with disabilities should be based on assessment, planning, supervision, evaluation, 
documentation and protective measures.  The use of restrictive interventions should maintain 
respect for the student's dignity and personal privacy, and adhere to professionally accepted 
instructional practices. 
 

SECTION 2: DEVELOPMENT OF POLICIES AND PROCEDURES 
 
The Galesburg CUSD #205 Administration and Special Education Committee, using the Illinois 
State Board of Education guidelines as a reference, shall develop and adopt by September 1, 
2018, and review annually, policies and procedures on the use of behavioral interventions for 
students with disabilities receiving special education services. 
 
The policies and procedures will be developed and reviewed annually with the advice of the 
special education support staff.  The Special Education Committee shall consider any 
recommendations received from the support staff.  The policies and procedures will promote the 
use of positive behavioral interventions and include, but not be limited to, the following 
components: 
 

 Designation of behavioral interventions by level of restrictiveness. 

 Procedures for the development of behavioral management plans for students 
with disabilities having significant emotional needs and for such students 
requiring restrictive interventions. 

 Procedures for the documentation of emergency use of restrictive interventions. 

 Provisions for parent involvement. 

 Provisions for staff training and professional development. 
 

SECTION 3: DISTRICT ADVISORY COMMITTEE 
 
Galesburg CUSD #205 will maintain a Special Education Behavioral Intervention Advisory 
Committee, which will review these policies and procedures and provide recommendations to 
the Galesburg school board by February 1 each year. 
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BEHAVIORAL INTERVENTIONS FOR STUDENTS WITH DISABILITIES 
 

SECTION 4: DISTRIBUTION 

 
As required by law, these policies and procedures will be provided to parents or guardians of 
students receiving special education services in the district within 15 days after they have been 
adopted by the school board, or at the time the IEP is first implemented (initialized) for the 
student. Students will be informed annually of the policies.  At the student’s annual IEP, 
parent(s)/guardian(s) will receive a copy of the District Behavioral Intervention Policy, will be 
given an explanation of the policy and procedures, and will be made available upon request of 

the parent(s)/guardian(s) a copy of the Behavioral Intervention Procedures.   
 
A copy of the Illinois State Board of Education "Guidelines for the Development of District 
Policies for the use of Behavioral Interventions in the Schools" may be obtained by writing to the 
Illinois State Board of Education, 100 North First Street, Springfield, IL  62777-0001. 
 

  

SECTION 5: DESIGNATION OF BEHAVIORAL INTERVENTIONS BY LEVEL OF           

RESTRICTIVENESS    
 
Behavioral interventions are categorized into four levels of restrictiveness: 1) nonrestrictive, 2) 
restrictive, 3) highly restrictive, and 4) prohibited. 
 

Nonrestrictive Interventions 
 
Nonrestrictive interventions are the preferred interventions because of the low risk of negative 
impact and the emphasis on positive behavior change.  These interventions may be used 
without the development of a written behavior management plan as part of the student's IEP. 
This list is not all-inclusive: 
 

 Allowing student to escape task   Proximity control 

 
 Temporary Instructional setting     Punishment writing* 

 
 Calling and notifying parent      Redirecting student physically* 

 
 Contingency contracting    Redirection (verbal or nonverbal) 

 
 Detention*      Response-cost 

 
 Differential reinforcement    Restitution overcorrection* 

 
 Direct instruction     Safe place 

 
 Environmental or activity modification  Self-management 

 
 Extinction*      Shaping 

 
 Instructional assignment    Teaching alternative behaviors 
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 Modeling      Teaching self-reinforcement 
 

 Peer involvement     Temporary restriction from extracurricular  

    activity* 
  Planned ignoring            Time-out in class and out of class 

          
 Positive practice/overcorrection*   Token economy 

 
 Positive reinforcement (individual   Verbal feedback 

    or group)      
 

 Prompting      Verbal reprimand 

 
*Extensive use of these interventions that affects educational performance may lead to these 
interventions becoming restrictive in nature.   
 

Restrictive Interventions 
 

 Exclusion from extracurricular   Negative practice 

   activities 
    

 Time-out (isolation room)    Manual Restraint 

 
 Forced physical guidance  Suspension in-school - in excess of 

      nine days singly or in aggregate 
 

 Inhibiting devices   Suspension out-of-school - in excess  

     of nine days singly or in aggregate  
   
Restrictive interventions may be used: 
 

1) in an emergency situation 
2) after less restrictive interventions have been attempted and failed 
3) in conjunction with positive interventions designed to strengthen competing 

behaviors 
4) as identified on the behavior management plan or as identified in the student 

handbook if no behavior management exists 

 
Documentation with functional analysis of behavior must be completed (FBA form Appendix I).   
An  IEP meeting must be held to review documentation and functional analysis if three (3) or 
more restrictive interventions are utilized within a 30-calendar day period unless district has 
received or has on file during the current school year,  a written waver  from  parent(s)/ 
guardian(s).  A behavioral management plan (BIP form Appendix 2) should be written to address 
the behaviors at the IEP meeting. 
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Highly Restrictive Interventions 
 
Highly restrictive interventions are deemed inappropriate for use in most circumstances.  Highly 
restrictive interventions should only be used after a functional analysis has been completed, a 
behavior management plan written, and the IEP amended to include the behavior plan. 
 
 

 Denial or restriction of access to regularly used equipment/devices that facilitate the 

student's educational functioning, except when such equipment is temporarily at 
risk of damage or presents a danger to the student or others.   

   
 Mechanical restraints (excludes restraints prescribed by a physician or used as a 

safety procedure for transportation) 
 

 Expulsion with a continuing education program (may only occur after an IEP has 

determined that the behavior is unrelated to the student's disability) 

 

Prohibited Interventions 
 
Prohibited interventions are illegal and cannot be used under any circumstances. 
 

 punishment 
 

 with cessation of services 
 

 manipulation or procedure that causes pain and/or tissue damage when used 
as an aversive procedure 

 

SECTION 6: ISOLATED TIME OUT AND PHYSICAL RESTRAINTS 

 
The use of any of the following rooms or enclosures for isolated time-out purposes/and or crisis 
is prohibited: 
 

1) A locked room other than one with a locking mechanism that engages only when 
a key or handle is being held by a person; if a locking mechanism is used on the 
enclosure, the mechanism shall be constructed so that it will engage only when a 
key, handle, knob or other similar device is being held in position by a person.  
Upon release of the locking mechanism by the supervising adult, the door must 
be able to open readily. 

 
2) A confining space such as closet or box; 
 
3) Any other room or enclosure or time-out procedure that is contrary to guidelines 

of the Illinois State Board of Education.  Specific criteria for construction of such 
room, ceiling heights, and viewing requirements are identified in 105 ILCS 5/10-
20.33 and 23 IL Administrative Code 1.285. 

 
The student must continually be observed by a supervising adult within two feet of the enclosure 
to allow visual monitoring of and communication with the student 
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An Isolated Time-Out Room Form is provided in Appendix III.  A student shall not be kept in 
isolated time out for more than 30 minutes after he/she ceases presenting the specific behavior 
for which isolated time out was imposed.   
 
The use of physical restraints is prohibited except when: 
  

1) The student poses a physical risk to himself, herself or others. A verbal threat 
shall not be considered as constituting a physical danger unless a student also 
demonstrates a mean of or intent to carry out the threat.  The use of any other 
device other than personal physical force to restrict the limbs, head, body, shall 
not be used.  (Exception as permitted by administrative rules of another State 
Agency such as Illinois Department of Corrections). 

  
2) There is no medical contradiction of its use; and 
 
3) The staff person(s) applying physical restraint has been trained in its safe 

application. 
 
4) Isolated Time Outs/Physical Restraints may not be used when administering 

discipline to students. 
 
For this purpose, “restraint” does not include momentary periods of physical restriction by direct 
person-to-person contact, without the aid of material or mechanical devices, accomplished with 
limited force and that are designed to prevent a student from completing an act that would result 
in potential harm to himself, herself or another or damage to property; or remove a disruptive 
student who is unwilling to voluntarily leave the area. 
 
The use of physical restraints that meets the requirements above should be included in a 
student's individualized education plan where deemed appropriate by the student’s 
individualized education plan team. 
 
Whenever a physical restraint has been utilized, school personnel shall document the incident, 
including events that led up to the incident, the type of restraint used, the length of time the 
student was restrained, and the staff involved.  The parent/guardian shall be informed/notified of 

the use of physical restraint/isolated time-outs.  Completion of both the Isolated Time 
Out/Physical Restraint Form and Parent Notification Form must be completed and given to the 
designated school official by the end of the day on which the incident occurred.  Case managers 
are required to send a copy of the parent contact form to the student’s guardian within 24 hours 
of the occurrence of either an isolated time out or physical restraint unless the guardian has 
provided the district a written wavier of this requirement.  (Parent Notification Form/Isolated Time 
Out/Physical Restraint Form are provided in Appendix IV.) 

 
Isolated time outs which exceed 30 minutes, physical restraints which exceed 15 minutes, or 
repeated episodes occurring during a (3) three-hour period must be evaluated by a certified staff 
person knowledgeable of the use of isolated time outs/physical restraints. This evaluation should 
consider the appropriateness of continuing the procedure in use, including the student’s 
potential need for medication, nourishment or use of restroom, or the need for alternate 
strategies. The written evaluation shall be placed in the student’s temporary student record and 
a copy given to the designated school official.  After three such episodes, school personnel shall 
review the effectiveness of the student’s behavior management plan and use of alternative 
interventions.  After three instances of isolated time outs or physical restraints, within a 30 day 
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time period, a 10 day notice shall be given, inviting guardians/parents to participate in the review 
of the behaviors and effectiveness of procedures used.   A behavioral plan for either continued 
use of interventions or alternative interventions shall be written and placed in the student’s 
temporary records.  A parent may provide the district with a written waiver of this requirement of 
notification.  

 

SECTION 7: BEHAVIOR INTERVENTION PLAN 

 
A written behavior intervention plan should be developed by the IEP team for students with 
disabilities who have significant behavioral and/or emotional needs, which are: 

 
 1) Related to or the result of the student’s disability (ies); 
 2) Severe and/or significant over a period of time; 
 3) Not responsive to the use of positive, nonrestrictive interventions; 
 4) Not responsive to the application of standard disciplinary policy procedures, and 
 5) Require the use of restrictive or highly restrictive intervention(s). 

 
The behavior intervention plan should be included as part of the student's IEP. 
Components of the plan include: 
 

1) A functional analysis of behavior(s) of concern, and  
2) The written behavior intervention plan itself. 

 
All other students receiving special education services may be subject to discipline in 
accordance with school rules of conduct without the development of a behavior intervention 
plan.  Such discipline may include restrictive behavioral interventions consistent with school 
rules. 
 

Selection and Implementation of Intervention Strategies 
 
The selection of intervention strategies for use with an individual student shall be based on the 
information derived from the functional analysis of behavior.  Before an intervention is selected, 
a continuum of possible interventions designed to produce the desired behavioral change(s) 
should be considered.  The least restrictive intervention that is reasonably calculated to produce 
the desired outcome should be selected for implementation. 
 
The IEP manager (special education teacher), with advice of the case coordinator or behavior 
intervention consultant, is responsible for carrying out the functional analysis of behavior and 
behavior management plan in accordance with these procedural guidelines. 
 

Evaluation of Restrictive Interventions 
The effectiveness of intervention strategies will be determined by evaluation data.  Evaluation 
data should include: 

1) An analysis of baseline data from the functional analysis concerning frequency, 

duration, and/or intensity of the behavior(s) of concern prior to initiation of the 
intervention; 

 
2) Data concerning the frequency, duration, and/or intensity of the behavior(s) of 

concern  after the initiation of the intervention; 
 

  3)   Observational data from the teacher, parents, and other individuals involved with 
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the behavior interventions at planned intervals. 
 
If changes or new interventions are required, the behavior management plan shall be modified 
by reconvening the IEP meeting. 

 

SECTION 8: EMERGENCY USE OF RESTRICTIVE INTERVENTIONS 
 
"Emergency" refers to a situation in which immediate restrictive intervention not already identified 
in the behavior management plan is necessary to protect students, other individual, or the 
physical site from:  1) physical injury (to self or others), 2) severe emotional abuse due to verbal 
and/or nonverbal threats and/or gestures, 3) severe property damage, 4) serious disruption of 
the school/classroom environment, and 5) other acts involving harm.  
 
 When confronted with an emergency, personnel should use interventions that are the least 
intrusive to reasonably respond to the situation. 

 
If an emergency situation requires the use of a restrictive intervention not included in the 
students' behavior management plan more than twice in a thirty calendar day period, an IEP 
meeting should be commenced to review and modify, if necessary, the behavior management 
plan.  The IEP team should meet no later than ten days after the emergency situation occurs.  A 
functional analysis of the student's behavior, which caused the implementation of the emergency 
procedure, should be completed.  A new behavioral management plan may be developed from 
the functional analysis of behavior. 
 
The parents or guardians should be notified within twenty-four hours when a restrictive 
procedure is used in an emergency situation.  Additionally, the use of an emergency intervention 
should be documented using the approved Emergency Intervention Form.  The documentation 
includes: 
 

1) A description of the time, place, events, and participants in the incident that 
required the emergency intervention; 

 
2) A description of the emergency intervention used, including all staff involved; 

 
3) A description of injuries and/or damage to property;  
 
4) The student's response to the emergency intervention; 

 
5) Recommendations for avoiding future incidents. 

 

 

SECTION 9: PROVISIONS FOR PARENT INVOLVEMENT 
 
Parents and/or guardians of students with disabilities who are receiving special education 
services should be actively involved in the development of a behavior management plan using 
restrictive interventions.  Such involvement includes, but is not limited to, participation in the 
design, implementation and evaluation of interventions as part of the IEP.  Under no 
circumstances shall a behavior management plan be implemented for a student receiving 
special education services without it being developed as part of the IEP. 
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All procedural safeguards, including rights to administrative remedy, mediation, and impartial 
due process hearing, as required through the Individuals with Disabilities Education Act (IDEA) 
and the Illinois School Code, shall be applicable to the resolution of disputes involving the 
behavior management plan and the IEP. 
 
 

SECTION 10: PROVISIONS FOR TRAINING AND PROFESSIONAL DEVELOPMENT 
 
All special education teachers and related services personnel, to the extent practical, will have 
training in the management of behavior for children with disabilities consistent with 23 IL 
Administrative Code 1.285.  Training will be provided annually to new personnel on the 
implementation of the procedures in this document.  Special education teachers and related 
services personnel presently employed will receive inservice training on the implementation of 
these procedures. 
 
Ongoing professional development of personnel in behavioral assessment and behavioral 
intervention strategies will be provided as determined by Galesburg CUSD #205 Administration. 
 
 

REFERENCES: 
 
  Illinois State Board of Education, Behavioral Interventions in Schools:  Guidelines 

for the Development of District Policies for Students with Disabilities, June 1994, 
Memorandum = 94-25M; 

 
The Illinois School Code, Chapter 122, Section 14-8.05, Behavioral Interventions 
for Students with Disabilities as amended by 105 ILCS 5/14-8.05; 

 
The Illinois School Code, Chapter 122, Section 10-20.14, Parent-Teacher 
Advisory Committee as amended by 105 ILCS 5/10-20.14; 

 
The Illinois School Code, Chapter 122, Section 24-24, Corporal Punishment as 

amended 105 ILCS 5/24-24; 
 
Time out and Physical Restraint, 105 ILCS 5/10-20.33, 23 IL Administrative Code 
1.285. 
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FUNCTIONAL ANALYSIS SUMMARY 

 

NAME:________________________________________ COMPLETED BY:__________________________________ 

 

 
DATE/ 

YEAR/ 

 TIME 

 
 BEHAVIOR  

 OF CONCERN 
 
e.g., aggression, non-
compliance (be 
specific) 

 
 SETTING 

 
e.g., place, people involved, 
environmental conditions 
that may have effected 
behavior 

 
 ANTECEDENT 

 
e.g., instructions, activity, 
other factors that may 
have effected behavior 
(prior to behavior 
occurring) 

 
 CONSEQUENCE 

 
e.g., end of activity, 
feedback, punishment, 
attention (teacher’s 
response); function of 
behavior 

 
INTERVENTION  ALTERNATIVES/           

                           POSITIVE BEHAVIORS 

               
e.g., list choices discussed with student for 
future interventions 

 
 

 

 

 

 
 

 
 

 
 

 
 

 
 

 

 

 
 

 

 

 

 
 

 
 

 
 

 
 

 
 

 

 

 

 

 
 

 

 

 

 
 

 
 

 
 

 
 

 
 

 

 

 

 
 

 

 

 

 
 

 
 

 
 

 
 

 
 

 

 

 

 
 

 

 

 
 

 
 

 
 

 
 

 
 



FUNCTIONAL BEHAVIORAL ASSESSMENT 
 

Complete when gathering information about a student’s behavior to determine the need for a 
Behavioral Intervention Plan.  If used in developing a Behavioral Intervention Plan, the Functional 
Behavioral Assessment must be reviewed at an IEP meeting and may be attached to the IEP. 
 
This page was developed using the criteria established in the Illinois State Board of Education’s Behavioral Interventions in Schools:  
Guidelines for Development of District Policies for Students with Disabilities.  For further clarification regarding the Functional Behavioral 
Assessment page, reference the most recent Behavioral Interventions in Schools:  Guidelines for Development in District Policies for 
Students with Disabilities. 
 

STUDENT 
 
 
 

GRADE DATE 

 

  

Participants/Title      Participants/Title 
 
 
 

 
 
OPERATIONAL DEFINITION OF TARGRT BEHAVIOR – Include a description of the intensity, frequency, and duration of 
the behavior. 

 
 
 
 
 
SETTING – include description of the setting in which the behavior occurs (e.g., physical setting, time of day, persons 
involved). 

 
 
 
 
 
ANTECEDENTS – Include a description of the relevant events that preceded the target behavior. 

 
 
 
 
 
CONSEQUENCES – Include a description of the consequences that resulted from the target behavior. 

 
 
 

ENVIRONMENTAL VARIABLES – Include a description of any environmental variables that may affect 

the behavior (e.g., medication, medical conditions, sleep, diet, schedule, social factors). 
 
 
 
 

STUDENT STRENGTHS – Include a description of behavioral strengths (e.g., ignores inappropriate 

behavior of peers, positive interaction with staff, ability to redirect, accepts responsibility, etc.). 
 
 
 

HYPOTHESIS OF BEHAVIORAL FUNCTION – Include a hypothesis of the relationship between the 

behavior and the environment in which it occurs. 
 
 
 
 
 
 
ISBE 34-45J (7/17) 
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APPENDIX II 

 

 

 

 

Behavior Intervention Plan 
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BEHAVIORAL INTERVENTION PLAN 
 
         DATE:_________________________________ 
 

STUDENT 
 
 

SCHOOL GRADE 

SUMMARY OF FUNCTIONAL BEHAVIORAL ANALYSIS    (attach completed forms) 
 
 

TARGET BEHAVIOR 
 
 
 
 
 
 
 
 
 
 
 
IS this behavior a Skill Deficit or a Performance Deficit? 

 
 

STUDENT STRENGTHS 
 
 
 

 
 
 

HYPOTHESIS OF BEHAVIORAL FUNCTION 
 
 
 
 
 
 
 
 
 
 

 
SUMMARY OF PREVIOUS INTERVENTIONS ATTEMPTED 

 
 
 
 
 
 
 
 
 
 

REPLACEMENT BEHAVIORS 
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BEHAVIORAL INTERVENTION PLAN 

ENVIRONMENT 
 
 
 
 
 
 

INSTRUCTION and/or CURRICULUM 
 
 
 
 
 
 
 

POSITIVE SUPPORTS 
 
 
 
 
 
 
 

MOTIVATORS and/or REWARDS 
 
 
 
 
 
 
 

RESTRICTIVE DISCIPLINARY MEASURES 
 
 
 
 
 
 
 

CRISES PLAN 
 
 
 
 
 
 
 
 

DATA COLLECTION PROCEDURES and METHODS 
 
 
 
 
 
 
 

PROVISIONS FOR COORDINATION WITH CAREGIVERS 
 
 
 
 
_______________________________________________________________________________________________________________ 

 

______________________________________________________________________________ 
ISBE 34-45K (7/17) 
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Emergency Behavioral Intervention Report 
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 GALESBURG CUSD #205 
 

 

 EMERGENCY BEHAVIORAL INTERVENTION REPORT 
 

                                 
Student Name: __________________________    School:______________Grade/Class:_____ 
 
Teacher:________________________Person Completing this Report:____________________ 
 
Date/Time Incident:___________________ 
 
Date/Time/Method of Communication to Parent:______________________________________ 
 
 
 
 
1. Describe in detail the incident that required emergency intervention, including location, 

events, and participants. 
 
 
 
 
2. Describe the emergency interventions used, including all staff involved. 
 
 
 
 
3. Describe the student's response to the emergency intervention. 
 
 
 
 
4.   Describe any injuries and/or property damage. 
 
 
 
 
5. Describe any previous incident(s) leading to the present event, including date/time. 
 
 
 
 
 
6. Recommendations for avoiding similar incidents in the future. 
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APPENDIX IV 

 

 

 
Isolated Time-Out Form 

 
Parent Notification Form 
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ISOLATED TIME-OUT/PHSYICAL RESTRAINT 

Documentation Form 

 

 Recorded on FA Sheets ________ 
          Isolated Time-Out/Restraint (circle one) 

Student  Name:  _________________________________   
 
Time Started: _______    Time Completed:______________   Date of Incident:__________________ 
 
Name(s) of staff involved:  _______________________________________________________________ 
Describe physical restraint: 
 
 
Describe events leading up to behavior and interventions attempted: 
 
 
Describe the incident/behavior that led to the following log below: 
 
 
 
Identify who completed verbal mediation and the plan or alternatives discussed to prevent further incidences: 
 
 

 

 LOG OBSERVABLE STUDENT BEHAVIOR/STAFF RESPONSE  

TIME BEHAVIOR STAFF 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

  

 

 

Description of injuries: 

CC:   student’s temporary record/designated school official 

ATTACH  A COPY OF THE PARENT NOTIFCATION FORM  SENT (send within 24 hrs.) 
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PARENT NOTIFICATION FORM 
PHYSICAL RESTRAINT/ISOLATED TIME-OUT 

 

 

 

Name of student:_____________________________________ 

 

Date of Incident:______________________________________ 

 

Length of isolated time-out/physical restraint:_____________ 

 

Brief description and type CPI and those involved: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Contact Person:__________________________________ 

 

School:___________________________  

Phone:____________________ 

 
Notification to parent within 24 hours of isolated time-out/physical restraint.  Attach a copy of this form to 
the documentation form. 
 
CC: student temporary record 
 Designated school official 
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ISOLATED TIME OUT & PHYSICAL RESTRAINT FORM 
 

 
Student:_______________________________________   
 
Date of Incident:________________________  Date parent informed:________________ 

 

School:________________________________________  Grade:________________ 

 

Individual Completing Report:____________________________________________ 

 

Beginning Time:  ___________  Ending Time:_____________  

 

 
1. Reason for placement in isolated time-out/physical restraint:  
 
 
 
 
 

2. Interventions used prior to use of isolated time-out/physical restraint:  
 
 
 
 
 
3. Indicate school personnel who provide continuous monitoring of student while in time-out  

Room/or administering physical restraint.  Describe student’s behavior during 

intervention and description of the restraint techniques. 
 
 
 
 
 
 

4. Describe any injuries whether to students, staff, or property damage: 
 
 

 
 
 

5. A brief description of any panned approach to deal with future behaviors  

 (mediation). 

 

CC: student’s temporary records/designated school official 



 21 

GALESBURG SPECIAL EDUCATION INCIDENT REPORT 

 

 

Student:                                                                 Date:   

 

 

Behavior Displayed by Student: 
____ Aggression   ____ Threat   ____ Disruption   ____ Property Damage   ____ 
Other:  

 

 

Location of the incident:  
____ Classroom during Instruction    ____ Classroom during unstructured time   
____ Hallway____ PE   ____Time Away Room    ____ Other:  

 

 

Safety Hold:   ___YES   ____NO   Time-Out Duration:    Door Closed Time: 

 

 

DESCRIPTION OF THE INCIDENT:  

 

 

 

ANTECEDENT OR TRIGGER:  

 

 

STAFF RESPONSE (INTERVENTION):  

 

 

FUNCTION OF THE BEHAVIOR: 
____ Attention seeking   ____Escape or Avoid    ____Power or control   ____ Other:  

 

CONSEQUENCE(S):     

 

 

STAFF INVOLVED:  

INJURIES:   ____Yes   ____No        If yes, type of Injury and treatment:  

PARENT NOTIFIED (WITHIN 24 HOURS)  
Date/Time:    ____Phone  ____Note ____In Person  

PERSON WHO COMPLETED THIS FORM PRINTED AND SIGNED  

SIGNATURE OF ADMINISTRATOR:    

SIGNATURE OF Galesburg Special Education ADMINISTRATOR:  
 

CC: student’s temporary records/designated school official 
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APPENDIX V 

 

 GLOSSARY OF SELECTED TERMS 

 

 

Allow Student to Escape Task:  allow student to avoid task or situation (e.g., leave area, 
excuse from participation). 
 

Behavioral Intervention:  an intervention which is based on the methods and empirical findings 
of behavioral science designed to influence the behavior of one or more individuals. 
 

Behavioral Management Plan:  a written behavioral plan developed as part of the IEP to 
address a serious behavioral problem.  It is based on a functional analysis of the student's 
behavior, describes the interventions to be used, methods of evaluation, and provisions for 
coordinating with the home.   
 

Call/Notify Parent:  contact parent to inform them of student's performance either daily, weekly, 
or quarterly (e.g., notify parent of student's completion or lack of completion of in-class 
assignments/goals).  Note:  This intervention does not include requiring parent to remove 
student from class or school.  If parent is required to remove student from school, this then 
becomes a suspension (refer to definition of suspension). 
 

Contingency Contracting:  a contract between the student and a staff member where a 
specific reward is given for demonstration of specific behaviors. 
 

Detention:  as a consequence for minor misbehaviors, the student is assigned to a specific area 
outside of normal class time and is typically expected to work on school assignments.  The 
student is supervised by school staff and assistance on assignments may be given if needed.  
Detentions may be before or after school, during recess or lunch breaks, or on weekends. 

 

Differential Reinforcement:  reinforcement of any behavior other than a specified inappropriate 
behavior (e.g., positively reinforce on-task behavior while ignoring off-task behavior). 
 

Direct Instruction:  a sequenced and structured teaching approach that is academically 
focused and marked by activities where goals are clear, allocated instructional time is sufficient, 
performance of students is monitored closely, teacher questions are designed to produce many 
correct responses, and feedback to students is immediate and academically oriented.  The goal 
of this approach is to move students through a sequenced set of materials or tasks. 

 

Environmental Modification:  changing the environment in order to influence behavior (e.g., 
alter seating, change task, modify curriculum). 
 

Exclusion from Extracurricular Activities:  the student is prohibited from participation in 
extracurricular activities as a form of punishment (does not include exclusion due to failure to 
meet eligibility requirements or other prerequisite standards for participation). 
 
 

Expulsion:  removal of the student from school for, not to extend beyond, the balance of the 
current school year.  Expulsion which constitutes a change in placement requires a revision to 
the IEP.  Expulsion is a prohibited intervention when there is a cessation of services.
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Focus Center:  a designated area within the classroom where the student may sit and work 
enabling him/her to become more focused on a task 
 

Functional Analysis:  an assessment process for gathering information that is used in the 
development of behavioral interventions.   
 
The objective of a functional analysis is to understand the structure and function of an 
inappropriate behavior in order to develop and strengthen more appropriate alternative 
behaviors.  Through the use of functional analysis, a detailed description of the behavior is 
developed, antecedents and consequences of the behavior are noted, controlling variables are 
identified, and the communicative and functional intent of the behavior is determined.  A 
functional analysis may include a wide array of procedures including interviews with teachers, 
parents, student, direct observation across times and settings, environmental modification, and 
completion of behavioral ratings and other psychological instruments. 
 

Inhibiting Devices:  devices that do not restrain physical movement but inhibit specific actions. 

 

Instructional Assignment:  creation or modification of instructional assignments to increase the 
student's motivation, attention, success, etc. 
 

Manual Restraint:  use of the minimum amount of physical force necessary to hold or restrain 
an individual (e.g., an individual holds a physically aggressive student in order to protect the 
student or others from injury). 

 

Mechanical Restraint:  a device that physically restrains movement of the individual (e.g., 
harness restraint).  Mechanical restraints prescribed by a physician or used as a safety 
procedure for transportation (e.g., seat belt) are not considered behavioral interventions. 
 

Modeling:  a process in which one person learns by observing the behavior, attitudes, or 
affective responses of another person (e.g., student observes others engaging in cooperative 
turn-taking). 
 

Negative Practice:  repetitive practice of inappropriate behavior to the point of satiation  
 

Non-aversive/Positive Stimulus/Approach:  a positive, pleasant, non-punishing stimulus, such 
as an object, event, or situation that occurs immediately after a specified behavior to increase 
that behavior.  It is a stimulus used to support the learning of more effective and acceptable 
ways of behaving.   
 
A non-aversive or positive behavior intervention approach is designed to support people with 
challenging behaviors in learning more effective and acceptable ways of behaving.  This 
approach encompasses three fundamental elements:  a) the use of educative or "positive" 
behavior change procedures, which include identifying the functions of behavior before treating 
it, teaching the use of more appropriate alternative behaviors to replace inappropriate behavior, 
changing or controlling events which either precede or follow misbehavior, and distinguishing 
between emergency procedures and proactive programming; b) selection of interventions based 
on the impact of an intervention of the student's physical freedom, social interaction, personal 
dignity, privacy, as well as clinical utility; and c) prohibition or significant restriction of the use of 
procedures viewed as excessively aversive to or disrespectful of the individual. 
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Nonrestrictive Interventions:  interventions that carry a low risk of negative side effects. 
 
With extensive use, these interventions may become restrictive in nature.  If an intervention 
classified as "nonrestrictive" adversely affects student learning or extreme negative behaviors 
occur in response to the intervention, it should be considered a restrictive intervention.  See 
"Designation of Behavioral Interventions by Level of Restrictiveness". 
 

Peer Involvement:  the use of a student's peers to influence behavior (e.g., cooperative group, 
peer modeling, peer tutoring). 
 

Physical Restraint:  holding a student or otherwise restricting his or her movements when in 
danger to self, others or damage of property. 

 

Planned Ignoring:  a type of extinction procedure in which the teacher ignores (i.e., withdraws 
attention) an inappropriate behavior. 
 

Positive Practice Overcorrection:  repetitive practice of appropriate behavior, which is 
incompatible with problem behavior. 
 

Positive Reinforcement: providing a reinforcement (e.g., praise, points, tokens) contingent 
upon a target response in order to increase the frequency of the response (e.g., praising student 
for cooperative turn-taking). 
 

Prohibited Interventions:  prohibited by law. 
 

Prompting:  a cue (visual, auditory, physical) is presented in order to facilitate a given response 
(e.g., teacher uses hand signal to remind student to remain on-task). 
 

Proximity Control:  the use of physical proximity to control behavior (e.g., standing near 
student, eye contact). 
 

Punishment Writing:  an aversive stimulus in which the student is required to write a specified 
amount or for a specified period of time. 
 

Redirect Student (Physically):  physically redirect the student from an inappropriate to 
appropriate behavior/activity (e.g., with hand on student's elbow, teacher walks student away 
from one activity to another). 
 

Redirect Student (Verbal, Nonverbal Signal):  either by verbal or nonverbal signal, redirect the 
student from an inappropriate to appropriate behavior/activity (e.g., teacher gives student hand 
signal when student should redirect himself/herself). 
 
 

Response-cost:  withdrawal of specified amounts of a reinforcement (e.g., tokens) in response 
to an inappropriate behavior (e.g., teacher takes away points for fighting). 
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Restitutional Overcorrection:  student is required to overcorrect or improve on the original 
state of affairs (e.g., students who litter are asked to sweep entire floor). 
 

Restrictive Interventions:  aversive and deprivation procedures which carry a high risk of 
negative side effects.  Greater planning, supervision, documentation, and caution must be 
exercised in their use. 
 

Safe Place:  allowing student to escape a stressful situation or task by moving to a pre-designed 
area at teacher or student request. 
 

Self-management:  a collection of strategies designed to increase a student's management and 
control of his/her own behavior.  These strategies include training the student in self-monitoring, 
self-evaluation, and self-reinforcement. 

 

Serious Behavioral Problem:  behavior which is self-injurious, assaultive, causes damage or is 
grossly inappropriate to the school setting.  These include severe behavior problems that are 
pervasive and maladaptive, which require a systematic and frequent application of behavioral 
intervention procedures. 
 

Shaping:  a procedure through which new behaviors are developed by systematically providing 
positive reinforcement to the student for closer approximations to the behavioral goal (e.g., in 
order to get student to remain seated at his/her desk, he/she first is regularly reinforced for 
entering the classroom, then for being near his/her desk, then for touching his/her chair, then for 
being seated appropriately). 
 

Suspension:  removal from school programs by administrative action for gross disobedience or 
misconduct for more than one (1) full class period and not exceeding 10 school days. 
 
An out-of-school suspension is served off school grounds; an in-school suspension is served on 
school premises.  Suspension from transportation resulting in the student's inability to attend 
his/her ordinary school program is a suspension from school.  A student is not suspended when 
the nature and quality of the educational program and services provided during an in-school 
suspension are comparable to the nature and quality of the educational program and services 
required and otherwise provided to the student in the current placement.  When this scenario is 
met, the student is considered in an "Alternative Educational Setting."  A suspension which 
constitutes a change in placement requires a revision to the IEP. 
 

Teach Alternative Behaviors:  teaching the student appropriate behaviors that are functionally 
equivalent to the undesired behavior (e.g., teach student to make appropriate requests of peers 
to compete with grabbing behavior). 
 

Teach Self-reinforcement:  teaching the student to self-monitor, self-evaluate, and provide 
himself/herself positive reinforcement for the performance of desired target behaviors (e.g., 
teach student to self-evaluated his/her level of on-task behavior during a given period and 
choose appropriate desired activity as positive reinforcement). 

 

Temporary Instructional Setting:  based on contingent withdrawal of reinforcing stimuli, the 
student is assigned to an alternative area other than the student's classroom for a specific time 
and is supervised in assignment completion by school staff.  The student receives special 
education support and all related services.  Full credit is given for work completed. 
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Temporary Restriction from extracurricular activity:  as the result of behavior, the student is 
excluded from a specific event or activity on a temporary short-term basis (e.g., as the result of 
disruptive behavior at a basketball game, the student is restricted from attending the next home 
basketball game).  
 

Time Out (Out of Class):  contingent withdrawal of reinforcing stimuli by removing the student 
from the classroom (e.g., to the hallway, etc.), but does not involve restricted exit. 
 

Time Out (In the Class):  contingent withdrawal of reinforcing stimuli, while the student remains 
in the classroom (e.g., student is seated away from group while remaining in the classroom). 

 

Token Economy:  a system of individual reinforcement in which tokens (e.g., chips, points, 
check marks, paper money) are given for specified behaviors.  Tokens are used to obtain 
backup reinforcement (e.g., prizes, school supplies). 
 

Verbal Feedback:  providing student evaluative information about his/her performance (i.e., 
informing the student that he/she is working well on a given task). 
 

Verbal Reprimand:  chastising a student for inappropriate behavior.



Galesburg Community Unit School District #205 

Bilingual Parent Advisory Committee 
 

April  23, 2019 
10:00 am and 6:00 pm 
Minutes by John Prats 

ATTENDEES 
10:00 A.M. – Freeman Dovo, Brady Kiasiswa, Marcel Sayila, Daniel Pindi, Arlette Bugera, Billy Mbila, Augustin 

Kandolo*, Jean Pierre Tumbila, John Prats  

6:00 P.M. – Franny Puerta, Benjamin Bekila, Gloria Mercado, Karina A Garcia, Guadalupe Guel, Mania 

Matoma, Elie Diasilua, Bernadette Nsimba, Melani Keto, John Prats 

*Denotes BPAC parent committee member 

 

Board Meeting Highlights 

Approved and/or proposed building plans were reviewed for King, Steele and Lombard. BPAC attendees had 

several questions on the proposed pace of construction, transportation to the new buildings and when 

students would be in the completed buildings.  

 

International Family Literacy Potluck   

Over 100 people attended, representing over 5 countries. Surveys were given to those who attended the 

event. Positive feedback was given regarding the food, the information tables and sessions and the 

scheduling of the event.  Feedback on surveys also provided a number of ideas to continue improving the 

event, including event layout and session offerings. Thank you to the presenters, interpreters, and other 

volunteers from the ELL program, GHS, Knox College and the community!  

 

Tutoring at GHS and Elementary Schools 

GHS Homework Hub is still Monday - Thursday from 3-4pm with bus transportation 

GHS Peer Tutoring Monday and Wednesdays during advocacy in room 57 

Several elementary schools have completed their tutoring year and King will end May 9th 

 

14th Annual Bilingual Parents Summit 

It was announced that 5 parents have volunteered to attend the May 11th conference in Oak Brook. Highlights 

of the information gathered at the conference will be presented at the May 21st BPAC meetings. 

 

Registration for 2019-2020 School Year 

Appointment sheets were distributed for translated registration assistance during late April and early May. 

Please contact John Prats to set a registration time if you need assistance. 

 

 

 

 



Upcoming Calendar Items 

Calendar items through the end of the year were discussed including:  

● Summer break from June 7 - August 14  

● May 9th GHS parent-teacher conferences 

● May 13 School Board meeting 

● May 26th GHS Graduation 

● The EL Community Liaison will be unavailable for a month beginning on June 19th.   

● American Citizenship Workshop on June 1st in Monmouth (not a school district activity) 

 

Upcoming BPAC meetings for Spring 2019 (subject to change): 

Tuesday, May 21  10:00am and 6:00pm (10h00 + 18h00) 

  

 

 







 

Gale Elementary School 
131 W. DAYTON STREET 
GALESBURG, IL 61401 
 

 

PREPARED FOR: Dr. Asplund & the District #205 Board of Education 
PREPARED BY: Sarah A. Rozny, Principal 
 

I. OFFICE REFERRALS 

PREPARED DATE 
5/5/19 

 
 

 

Gale Discipline Information 

 Monthly Total % of Total Totals  

Total Referrals 7 12% 60  

Number of Attendance 
Days in Month 21 15% 144  

 

Gender Monthly Total % of Total Totals  

Male 7 14% 49  

Female 0 0% 12  

Race Monthly Total % of Total Totals  

Black/ African-American 0 0% 6  

White/Non-Hispanic 4 14% 28  

Hispanic/Latino 0 0% 2  

Two or More Races 3 13% 23  

Asian 0 0% 0  
   

 



 
 
 

 Aug. Sept. Oct. Nov. Dec. Jan. Feb. March April May TOTALS 

Office Detention  0  0  0  0  0  0  4  1  4     

ISS  0  2  0  1 1/2  0  0  1/2  1  0     

OSS  0  0  0  0  0  0  0  1/2  0     

 

II. DEMOGRAPHIC AND ATTENDANCE RATE BY GRADE LEVEL 
 

Gale Demographic 
Information   

Total Enrollment 291  

 Student Count Percent 

F/R Lunch 128 44% 

Non-F/R Lunch 163 56% 

Female 130 45% 

Male 161 55% 

Race Student Count Percent 

Black/ African-American 36 12% 

White/Non-Hispanic 201 69% 

Hispanic/Latino 20 7% 

Two or More Races 29 10% 

Asian 5 2% 

American Indian/Alaskan 0 0% 

   

 
 



 

 
April 2019 

Total Enrollment: 291 
Full in Grades: K, 2, 3, 5 
Openings in Grades: 1, 4 

 

 
K 1 2 3 4 5 TOTAL 

94.7%  94.6%  96.8%  96.3%  94.9%  95.7%  95.5% 

 

 

III. SCHOOL IMPROVEMENT ACTIVITIES BY CATEGORY 

 
 

Academic Mission:  
Our Gale family strives to make children 
confident and creative builders of their 
future. 

Diversity, Equity, and Inclusivity Vision:  
Gale School strives to create a diverse 
community in which all members are 
safe, respected and valued. We believe 
that in actively promoting a diverse 
learning environment, we are fostering 
intellectual, social and emotional growth 
for all. 
 

Goal #1: 
 
Increase student Scantron Performance 
Series scores in Math from 74% who are 
"average low" or higher to 79% who are 
"average low" or higher from the Fall to 
Spring benchmark window.  

● Classrooms continue to work on 
the CUBES strategy. 

● A new “Problem of the Week” is 
coming out each week in May from 
the office. Students who 
participate will be entered in a 
drawing to earn a prize. 

Celebrations: 
 

● Illinois Assessment of Readiness 
and Illinois Science Assessments 
are complete. 

● 2nd and 3rd grade students 
participated in a music production 
that highlighted music and 
movement. 

● Teachers reported strong 
attendance in the Spring parent 
teacher conferences. 

● We were able to enjoy a family 
movie night organized by our PTO. 

● The first ever Gale 5th grade night 
was a huge success, thanks in 

 
 



 

large part to the overwhelming 
support of Gale teachers. The 
evening included painting, 
basketball, an escape room, and 
much more. There was very 
positive feedback from teachers, 
students, and parents. 
 

Goal #2: 
 
Increase staff efficacy in working with 
diverse students with a focus on 
intellectual, social, and emotional growth 
from 32% of students who report that 
they can be a leader at Gale to 80%. 

● New student leaders are being 
trained in the Helpers Program. 

● The ESL teacher, Tiffany Ellison, 
and her students have created a 
new bulletin board for our school 
to highlight the countries and 
languages we have represented at 
Gale. 

How many times have you been in 
classrooms this month?   
 
In the 21 days of school in March, I have 
completed 43 walkthroughs. Some 
observations: 

● Students in the 2nd grade created 
a project out of found objects in 
their home and presented this to 
their class. 

● With strong coordination support 
from Matt Jacobson as well as our 
Special Education teachers, Sarah 
Marvel and DeAnn Spring, we were 
able to complete all IAR and ISA 
tests. 
 

Goal #3:  
 
Increase authentic student public 
speaking and writing opportunities from 
36% of teachers using authentic writing 
and public speaking activities to 90% of 
teachers using authentic public speaking 
and writing activities in their classrooms.  
 

● New helpers in the Helpers 
Program are being trained. 

● Students have contributed to our 
school newsletter for all families. 

● The school is preparing for guests 
to lunch with students for picture 
day on May 7th.  

Upcoming Dates: School Board members 
are invited to all school events.  
 

● May 23: Senior Walk; Books and 
Bites in the Gale library 

● May 28: Field Day; Kindergarten 
Orientation at GHS 

● May 29: End of Year Library 
Celebration 
 

 
 



Dr. Martin Luther King, Jr. Elementary School 
                                               “We are T.I.G.E.R.S” 

1018 S. Farnham Street Galesburg, Il 61401-2499 
       309-973-2012  

                 http://king.galesburg205.org/ 
 

Date: 5/06/19 

To: Dr. John Asplund, Superintendent 

From: Amy Nielsen, Principal, Dr. Martin Luther King, Jr. Elementary School 

Re: May Board Report 

King Demographic Information 

Total Enrollment 361  

 Student Count Percent 

F/R Lunch 361 100 

Non-F/R Lunch 0 0 

Female 169 47 

Male 192 53 

Race   

Black/ African-American 44 12 

White/Non-Hispanic 234 65 

Hispanic/Latino 32 9 

Two or More Races 50 14 

Asian 1 .002 

 

Monthly Disciplinary Action  
Category/ 

Offense Aug Sept Oct Nov Dec Jan Feb Mar April Total 

Detention 6       11 9 11  0 0 4 0 4 45 

ISS 
2 (½ day)   4 

4 (½ 

Day) 
4 (½ Day) 0 0 3 2 14 

OSS 
 

0 
  
   0 

 
0  1 

 
0 

 
0 

 
1 

 
2 

 
4.5 

 
8.5 

http://king.galesburg205.org/


 
 
 

King Discipline Demographic Information  

 Aug. Sept. Oct Nov. Dec. Jan. Feb. March April 

Total Referrals 6 13 13 11 7 3 5 10 21 

Number of 
Attendance Days in 
Month 8 19 21 18 15 8 16 10 20 

        

Gender Aug. Sept. Oct. Nov. Dec. Jan. Feb. March April 

Male 5 11 11 9 7 2 3 2 9 

Female 1 2 2 2 0 1 2 8 12 

Race Aug. Sept. Oct. Nov. Dec. Jan. Feb. March April 

Black/ 
African-American 1 1 1 1 0 0 1 2 4 

White/Non-Hispanic 5 8 6 6 4 3 4 6 13 

Hispanic/Latino 0 0 0 0 0 0 0 0 0 

Two or More Races 0 3 3 4 2 0 0 2 4 

Asian 0 1 1 0 1 0 0 0 0 

 
 

Attendance % per 
Grade K 1 2 3 4 5 All 

August: 94.56 95.81 95.37 96.95 98.35 97.22 96.26 

September: 93.46 92.54 92.61 96.03 97.90 95.80 94.58 

October 92.39 93.50 94.50 96.35 95.63 94.50 94.30 

November 89.12 91.88 91.93 95.81 96.02 95.36 93.25 

December 93.96 93.57 91.82 94.95 94.01 96.99 93.96 

January 85.77 82.71 80.73 87.83 90.29 92.40 86.58 

February 90.90 91.04 92.61 92.37 93.33 93.29 92.14 



March 88.80 90.01 90.23 93.41 92.50 92.41 91.19 

April 90.32 93.54 92.85 94.81 93.74 94.23 93.23 

 

 

Upcoming and Current Events:  
❖ Boy’s Night- May 16, 5:30 p.m. -8 p.m. 

 
School Improvement:   King Elementary School SIP “At a Glance” 
Mission: 
At Dr. Martin Luther King, Junior Elementary 
School, we believe that education is the 
foundation to life success for all students.  To 
ensure that foundation we will: 

● Collaborate as team players with 
students, families and the Galesburg 
community to include everyone. 

● Provide an equitable environment that is 
safe, nurturing and stimulating to meet 
students’ needs. 

● Foster a positive school climate which 
builds self-esteem, encourages mutual 
respect and values individual differences. 

● Support students through high academic 
and behavior expectations. 

Vision: 
Dr. Martin Luther King, Junior Elementary School will 
embrace diversity, equity and inclusion to achieve 
academic excellence. 

Goal #1: The number of students (Grades K-5) in 
the average/above average range on Scantron 
math will increase from 66% to 80% by Spring, 
2019.  
-Action Step 1- develop and implement a 
progress monitoring list. 
-Action Step 2- Using the progress monitoring 
data, group students according to progress/lack 
of progress (change instructional groups) 
Action Step 3- Analyze mid-year data and 
develop curricular “Plan of Action” to remediate 
areas of weakness in math (By grade level) 
Action Step 4-SIT will review the data from 
mid-year to compare to BOY data, and develop a 
list of weak areas to focus on.  
Action Step 5- Staff will analyze the progress 
made this school year and assess whether the 
goal should continue next year 
Action Step 6- End-of-Year data will be analyzed 
to mark overall progress. 
 

Celebrations: 
● Attendance has improved for all grade levels, 

with overall attendance at 93.23%.  
● Our first Girl’s Night was a success! 



Goal #2: The number of students (Grades K-5) in 
the average or above average range on Scantron 
reading will increase from 73% (reading 
foundations) and 64% (reading) to 80% by 
Spring, 2019.  
 
Action Step 1- develop and implement a 
progress monitoring list. 
Action Step 2- Using the progress monitoring 
data, group students according to progress/lack 
of progress (change instructional groups). 
Action Step 3- Analyze mid-year data and 
develop curricular “Plan of Action” to remediate 
areas of weakness in reading (By grade level) 
Action Step 4-SIT will review the data from 
mid-year to compare to BOY data, and develop a 
list of weak areas to focus on.  
Action Step 5- The staff will assess the progress 
made this year and assess whether the goal 
should continue next year. 
Action Step 6- End-of-Year data will be analyzed 
to mark overall progress. 

How many times have you been in classrooms this 
month?  
Over the last 20 school days, I have completed  18 
walkthroughs...Awesome things I observed:  

● Students working with each other as peer tutors 
● Students working independently and productively 
● Teacher offering feedback to students as they 

complete a project 
● Excellent use of literature to correlate science 

and reading 
 

Goal #3: King School will increase the diversity 
(race, ability level, home language) of it’s student 
population to at least 60% by Spring, 2019, and 
will include initiatives and activities that promote 
diversity, inclusion and equity. 
 
Action Step 1- Develop a wide variety of 
activities for student participation. 
Action Step 2- involve more students in helpers 
program (news cast) 
Action Step 3- Widen the Student Helper 
program to give students more opportunities for 
involvement.  Students have been added to the 
announcements and lunch duty. 
Action Step 4- King School will develop an 
inclusion plan for school-wide practices. 
Action Step 5- Staff will evaluate the success or 
lack of success of each of the initiatives, and 
choose initiatives for next year.  

Upcoming Meeting Dates/Next Steps: 
School Improvement Team- May 14, 2019 
Boy’s Night- May 16, 2019 
 
 

 

Celebrations/Activities/Events:  
● Our Girl’s Night was a great success! The night began with a dinner that was served by 

volunteers from the community.  The girls received a free manicure and new hair style and 
enjoyed being pampered.  They took selfies with friends with our rented selfie machine.  They 
also talked to a panel of girls from Lombard Middle School.  Additionally, they made stress balls 
with volunteers from Bridgeway.  Overall, the night helped the girls to have a fun and 
memorable evening before leaving King School.  They were very thankful and I’m sure they will 
remember it for a long time to come. 



● Our 2nd and 3rd Grade music concerts were very successful.  Students showed great growth and 
ability after a year of music instruction under Ms. Shappard.  There was a nice connection 
between geography and music, as students studied the continents and  music from each 
continent and shared their knowledge with the audience.  
 

 

 

 

 

 

 

 



Nielson Elementary School 
Principal Kathryn Jennings 

547 N. Farnham Street 
Galesburg, Illinois 61401 

309-973-2014 office 
Twitter: #nielsonstrong  

Facebook: @nielsonelementaryschool 
 

To: Dr. Asplund, Superintendent of Schools 
From : Kathryn Jennings, Principal 
Date : May 8, 2019 
RE: March Board Report 
 

I. Office Referrals by Category/Offense with monthly numbers and running total: 
Category/ 
Offense Aug Sep Oct Nov Dec Jan Feb Mar Apr May Total 

Detention 2  19 22 17 9 4 2 28 26  129 
ISS 0 0 1 1 0 1 0 1 2  6 
OSS 0 0 1 3 0 0 0 1 2  7 

 
II. Attendance Rate by Grade Level: 

Attendance % per 
Grade K 1 2 3 4 5 All 

August 90.6 93.03 90.3 92.2 95.0 95.6 92.8 
September 94.5 93.9 95.9 94.6 95.4 95.2 95.01 

October 90.44 92.71 94.34 95.6 94.69 95.03 93.72 
November 91.4 92.02 91.84 93.74 92.51 91.38 92.08 
December 91.51 92.22 93.52 94.24 93.94 93.23 93.12 
January 90.28 90.4 90.16 89.45 91.48 91.07 90.53 
February 89.24 92.09 90.58 91.92 93.48 93.05 91.7 

March 88.15 94.01 93.33 92.83 94.68 93.41 92.67 
April 93.08 94.52 93.98 92.16 94.36 93.68 93.66 

 
III. Upcoming Events :  
May 10 Mornings with Moms 
May 13-17 Book Fair 
May 16 Bike Rodeo 
May 21 Bridgeway visits Nielson to discuss Socio-Emotional Learning 
May 23 Memory Walk and Library Lock-In 
May 24 Field Day 
May 28 Kindergarten Roundup 



IV. School Improvement Activities : 

Mission Statement 
Nielson Elementary School strives to 
build an inclusive, diverse community of 
confident and responsible learners who 
persevere and have equitable educational 
opportunities--the sky's the limit!  

Vision Statement 
Nielson Elementary School strives to unite students, parents, and 
community to provide an inclusive, equitable, and safe environment 
where diversity is respected, and all students can succeed. 

Goal #1: Perseverance 

➢ Students meeting/ exceeding will 
grow from 55% to 60% in math 
by May 2019.  

➢ Students meeting/ exceeding will 
grow from 61% to 66% in 
reading by May 2019. 

Celebrations: 
1. Nielson Elementary will begin a helpers program in May.  
2. Robotics/STEM Club has completed for the year. It will 

resume in the fall next school year.  
3. Our academic goals for next school year will similar going 

into next school year. We will continue the work we started 
this school year.  

4. Fusion Club will finish up in the next couple weeks. This 
program will continue into next school year.  

5. Field trips have been scheduled for all grade levels at no cost 
to students.  

6. Attendance has improved in the last month. 
7. We have completed one round of random acts of recess and 

will have a positive popsicles incentive in May. 

Goal #2: Responsibility 

➢ Students and staff will improve 
attendance from 93% to 96% by 
May 2019. 

 
 

Classroom Walkthroughs 
In the month of April, I completed approximately 75 walkthroughs, 
and the following are awesome things I observed in classrooms:  

● Students built a recycling center, animal habitats, and arcade 
games out of recycled materials.  

● Student painted rabbits and weaved looms in the shapes of 
owls in art class. 

● Students learned about Arab-American Heritage and 
researched the inventor of the waffle cone. 

● Students designed their own inventions and shared them with 
peers. 

● Students researched animals and presented them to their 
classmates. 

● Reading groups and math groups are in full swing with 
push-in staff to provide for small group learning time. 

● Students used measurement to build their own taco truck 
creation in math class. 

Goal #3: Confidence 

➢ Students and staff will work 
together to decrease the amount 
of office referrals from 523 to 
450 or fewer by May 2019. 

Upcoming Meeting Dates/Next Steps: 
● Will be determined by the next SIP team 
● Will meet a few times over summer to discuss  

plans for fall and the first day of school 

 



V. Celebrations/Activities/Events :  
1. IAR Testing for grades 3-5 was successfully completed with appreciation to Mr. Jacobson for his  

assistance and guidance.  
2. Head Start and Bright Futures visited Nielson. Students were welcomed with a tour and a small  

Navigator token.  
3. Parent Teacher Conferences were completed at the beginning of the month.  
4. The Harlem Wizards visited Nielson. Students enjoyed meeting Skywalker and watching him do  

some awesome basketball tricks while he talked to us about making positive choices at school  
and in our lives.  

5. 2nd and 3rd grade attended Beauty and the Beast at the Orpheum Theatre.  
6. We held our final PTO Meeting of the school year and elected a full officer board with parents  

and teachers from Nielson. After the meeting, we enjoyed a Family BINGO Night. We also had  
pizza together and students enjoyed prizes for each Bingo.  

7. We had 126 3rd through 5th grade students qualify on the Fitness Gram for sit ups. 
8. We had 147 3rd through 5th grade students qualify on the Fitness Gram for sit and reach. 
9. We had 115 3rd through 5th grade students qualify on the Fitness Gram for pull ups. 
10. We have 115 3rd through 5th grade students qualify on the Fitness Gram for the pacer test.  
11. Alfred Ayala and Jillyan Nicholas traveled to Western Illinois University with their families to  

receive a medal from the Illinois Principals Association for their leadership, confidence,  
responsibility, and perseverance during their time at Nielson Elementary School.  

12. Our 1st grade enjoyed a field trip to the Public Library and Discovery Depot. They also enjoyed  
the Environmental Day at Lake Storey.  

13. Our kindergarten students enjoyed a trip to the Bettendorf Family Museum and have continued  
their learning from community members who have visited Nielson to share about their excited  
careers in our community. 

14. Jillyan Nicholas, Giaubrey Smith, and Grace Banks joined Mrs. Jennings on a trip to the Carl  
Sandburg Birthplace to deliver the money Nielson students raised for the Penny Parade.  

 



 
 

 



Nielson Demographic Information
Total Enrollment 390

Student Count Percent
F/R Lunch 287 74
Non-F/R Lunch 103 26
Female 207 53
Male 183 47
Race Student Count Percent
Black/ African-American 79 20.3
White/Non-Hispanic 202 51.8
Hispanic/Latino 59 15
Two or More Races 49 12.6
Asian 1 0.3

Nielson Discipline Information
August September October November December January February March April Totals

Total Referrals 2 30 44 61 18 8 24 46 64 297
Number of Attendance 
Days in Month 17 19 21 16 15 11 16 15 21 166

Gender August September October November December January February March April Students Referred
Male 1 17 23 36 13 5 17 31 40 88 76%
Female 1 4 6 10 5 3 1 4 7 28 24%
Race August September October November December January February March April Students Referred
Black/ African-American 0 5 9 9 6 2 5 8 13 29 25%
White/Non-Hispanic 2 13 15 20 6 5 8 20 23 55 48%
Hispanic/Latino 0 0 1 1 0 0 0 1 1 4 4%
Two or More Races 0 4 4 5 3 1 5 6 7 26 23%
Asian 0 0 0 0 0 0 0 0 0 0 0%



Silas Willard Elementary School 
  

  
Mr. Jonathan Bradburn, Principal 

460 Fifer  Street, Galesburg, IL  61401 
  

Phone:  (309) 973-2015 
Fax:  (309) 343-0569 

____________________________________________________________________________ 

To: Dr. John Asplund, Superintendent of Schools 
From: Jonathan Bradburn  
Date: May 2019  Board Meeting  
 
I.  OFFICE REFERRALS / CURRENT ENROLLMENT 
 

Total Referrals Mar. Percent Total  Percent Enrollment 466 Percent 

No. attendance days 21  92  F/R Lunch 251 53.80% 

Total ISS 1    Non F/R Lunch 215 46.13% 

Toal OSS 6.5       

2, half day =EBD     Male 243 52.1% 

Gender     Female 223 47.8% 

Male 67 86% 388 73% Race   

Female 25 14% 111 27% Black/African Am 64 13.75% 

Race     White/Non-Hispanic 297 63.75% 

Black/African Am 16 17% 107 22.5% Hispanic/Latino 28 6.00% 

White/Non-Hispanic 47 51% 240 51% Two or more races 74 15.89% 

Hispanic/Latino 8 10% 37 9% Asian 3 .6% 

Two or more races 21 23% 114 23.01% American Indian.  0 0 

Asian 1 .01% 1 1%    

American Indian.  0 0% 0 0.002%    

 
 
II.  ATTENDANCE RATE BY GRADE LEVEL  
 

March 1 - March 21         Total Enrollment: 4624 

K  1 2 3 4 5 TOTAL   

96.38 96.23 95.11 96.81 96.70 95.33 96.08 
 
III.  UPCOMING EVENTS FOR THE MONTH - Board members are invited to attend events 

 



 
 

 

May  

2 -  Faculty meeting 8:15 

2 - Student Recognition Breakfast at WIU 

3 - Ice Cream Social 5:00 - 7:00 

6 - First Grade field trip to Lake Storey 

7 - 2nd and 3rd Grade field trip to the Putnam Museum 

9 -  Excellence in Education Dinner 5:30 

10 - Silas Willard Team Celebration 1:30 

13 - PAW Patrol 4:00 

13 - Board Meeting 7:00 

14 - Great Galesburg Shake  

16 - Faculty Meeting 8:15 

16 - 5th Grade Musical 7:00 

20 - Field Day 

23 - Thompson/Seibert Retirement Party 4:00 

27 -  Memorial Day 

28 - Kindergarten Roundup at GHS 6:00 

29 - Student Council Staff Appreciation Breakfast 8:00 

29 - SIP meeting 3:45 - 5:45 

31 - Kindergarten to Niabi Zoo  

 

IV.  SCHOOL IMPROVEMENT ACTIVITIES BY CATEGORY  
 

1. DISTRICT GOAL ONE- Balanced Assessment . 

● SIP Agenda Item:  common assessment for academic vocabulary 

● Looked at designing fourth quarter common assessments of essential skills  

2. BUILDING GOALS -  

a. Goal 1 -  Students will increase their average Scantron scale score in Reading by 12% in 

K-2, 9% in 3-4, and 5% in grade 5 

■ Students encouraged to try their best on the Scantron spring benchmark.  

■ Intervention groups continue to assist students not performing above the 25th 

percentile. 

b. Goal 2 - Students will increase their average Scantron scale score in Math by 12% in 

K-2, 8% in grade 3, and 5% in grade 4-5. 

■ Students encouraged to try their best on the Scantron spring benchmark.  

c. Goal 3 -  Silas Willard will see a 10% decrease in the number of office referrals from 

last year.  

■ Discrepancy between referrals for boys and girls is down 8% from last month.  

■ SIP meeting will be working on changing to grade level teams instead of 

houses for next year.  The focus will be on pillars for behavior and celebrating 

excellence.  

  

 

 



 
 

 

V.  CURRICULAR HIGHLIGHTS / CELEBRATIONS  
● I took two fifth grade students to the Student Recognition Breakfast sponsored by the 

IPA.  This was held at Western Illinois University on May 2.  Aiden Yancey and Sophie 
Rogers were the two fifth grade students chosen by their teachers.  

● A 100 year tradition continued at Silas Willard on May 3 with our annual Ice Cream 
Social.  This is truly a community event with people enjoying refreshments and games 
both inside and outside of the school.  A big thank you to our PTO for sponsoring this 
event.  

 



Steele Elementary School 
  

............Helping Students Achieve Their Dreams........... 
  

Mrs. Graves, Principal 
  

        1480 W. Main Street, Galesburg, IL  61401 
  

Phone:  (309) 973-2016 
 

 

To: Dr. Asplund, Superintendent of Schools 
From: Jennifer Graves  
Date: May 2019 Board Meeting  
 
I.  OFFICE REFERRALS 
  

 Au
g.  

Sept.  Oct.  Nov.  Dec.  Jan. Feb.  March  April  May  Totals 

Office 
Detenti
on  

1 4 2 5 0 1 1 0 0  13 

Picked 
Up  
Early 
(Kinder
garten 
or Life 
Skills)  

2 7 
(2students)  

0 1 4 0 0 0 0  14 

ISS  
 

0 0 2 3-1/2 1- ½ 
day  

1-½ 
day 

2-½ day  
1-1 day 
1-2 day  

1-1day 1- ½ day   8 ½  
4 Full  
1- 2 day  

OSS 0 3-full  
4- half  
 

4-full 
days 
2-half 
(4studen
ts) 

7-½ day  
5-1 day 
2- 3 
days  
2- 5 
days  
 
 

1- ½ 
day  
1- 1day 
1-2day 
 
 

1 4- ½ day  
1-1 day  
1- 3.5 
days 

6-½ day  
1-1 day 
2-1.5 
days 

2-½ day  
1- 1 day  

 25- ½  
16- Full  
2-1.5 
day 
1-Two  
2-Three  
1-3 ½  
2-Five  

 
 
 
II.  ATTENDANCE RATE BY GRADE LEVEL  
 

April 2019          Total Enrollment: 357 
                                                                    (Full in: K,2,3)  

 



 
 

 

K  1 2 3 4 5 Life 
Skills 
K-2  

Life 
Skills  
3-5  

Com.  
Room  

K-5 

TOTAL  

92% 94% 96% 94% 95% 94% 82% 93% 87% 94% 

 
 

III.  UPCOMING EVENTS FOR THE MONTH  

UPCOMING EVENTS 

MAY: 

8: KINDERGARTEN TO TOUCH A TRUCK  

9: 3RD AND 4TH GRADE FIELD TRIP  

10: STEELE CARNIVAL  

LS FIELD TRIP TO DISCOVERY DEPOT 

13: BOARD MEETING  

14: GREAT SHAKE  

16: GALESBURG READS 

23: 2ND & 3RD MUSIC CONCERT  

24: K FIELD TRIP TO PEORIA ZOO  

27: NO SCHOOL- MEMORIAL DAY  

28: INCOMING KINDERGARTEN ROUND UP ‘ 

29: FIELD DAY 

 

 

 

 

 

 

 

 

 



 
 

 

 

 

IV.  SCHOOL IMPROVEMENT ACTIVITIES BY CATEGORY  
1. DISTRICT GOAL ONE- Assessment Literacy  

● Grade level meetings 2x per month with a focus on reviewing and creating common 

assessments.  

 

       2.   BUILDING GOAL ONE- Improve student achievement in Reading & Math.  The number of  

             students who meet or exceed on Spring Scantron will increase by 5% over the number that  

             met or exceeded on the Fall benchmark.  

● Curriculum Committee is reviewing two potential math series:  Bridges and Ready Math  
 
  
       3.   BUILDING GOAL TWO - SEL Acceptance and Embracing Differences.  

Our Special Education CC “push-in model”, reverse inclusion with 4th and 5th grade leaders into Life 

Skills and Communications, as well as inclusive playground continue to support acceptance and inclusion 

of all students. 

 

 

Charger Club - With Anthony Law and MOD at CSC continue to support an identified group of students 

who need positive role models, and intervention for bullying and behavior.  Last week they had a visit 

from a former Steele student to share is path to the military.  

 

 

 
 
 

 



 
 

 

 
 
 
V.  CURRICULAR HIGHLIGHTS / CELEBRATIONS  
Community Outreach - May Day Basket Delivery  

 
 
 
 
 
 
 
Great Shake Finalists (Steele TOP 12)  

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

 



 
 

 

 
 
Pilot Program of Breakfast in the Classroom  
 

 
 
 
 
DISCIPLINE BREAK DOWN  
OFFICE REFERRALS BY FEDERAL RACE  

April  

363 
STUDENTS  

White  Black 
 or  

African 
American  

Hispanic  Asian  American 
Indian 

 or  
Alaskan 
Native  

Mixed Race  

School 
Demographics  

50% 
 

29%  1% 1% 18% 

Office 
Detention  

0 0 0 0 0 0 

Picked Up 
Early(K) 

0 0 0 0 0 0 

ISS 0 0 0 0 0 1-½ day 

 



 
 

 

 OSS 1-½ day  1-½ day  
1-full day  
 
 
 

0 0 0 0 

 

Yearly Total to Date  

363 
STUDENTS  

White  Black 
 or  

African 
American  

Native 
Hawaiian or 

Pacific 
Islander 

Asian  American 
Indian 

 or  
Alaskan 
Native  

Mixed Race  

School 
Demographics  

50% 
 

29%  1% 1% 18% 

Office 
Detention  

4 6 0 0 0 3 

Picked Up  3 7 0 0 0 4 

ISS 1 1- ½  
8 - full  

1 0 0 2-½  
2- full  

 OSS 7- half  
2-full  
1- three day  

13- full  
13- half 
2-1.5 days 
1-two 
1- three  
1- 3 ½ 
 1- five  

0 0 0 1 ½  
2 full  
1 five 

 
OFFICE REFERRAL BY GENDER  

April   Yearly Total to Date  

363 
STUDENTS  

Female  Male   Female  Male  

School 
Demographics  

199 170  199 170 

Office 
Detention  

0 0  3 10 

Picked Up 
Early(K) 

0 0  1 13 

ISS 0   
1- ½  day  

 5 -½ days  
1- 2 day  

3- ½ days  
4 full  

 



 
 

 

 OSS 1-½  
 

1-½ day  
1- full day  

 
 

 12-half 
2-full  

1- five day  
 
 
 

3-1/2 
15-full  

2-1.5 days 
12-half 
2-two  

2-three  
1- 3 ½  
1-five  

 

 
 
  

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
To: Dr. John Asplund, Superintendent of Schools 
From: Tom Hawkins, Principal, Churchill Junior High School 
Date: 5/8/2019 
 

I. Discipline: April (21 days of attendance) 
A. 6th Grade:  3 students contributed to 5 infractions.  
B. 7th Grade:  14 students contributed to 26 infractions.  
C. 8th Grade:  22 students contributed to 36 infractions.  
D. Out of School Suspensions:  14 students contributed to 44 days of OSS during April, 2019. 

  
Year Totals 

Grade Total Infractions Infractions/Day OSS Days % of Total OSS Days 

6 49 .34 24  10% 

7 186  1.30 97 41% 

8 186 1.30 116 49% 

School Totals  421 2.94 237 100% 

 
Churchill is: White (66%), African American (13%), Hispanic (8%), Multi Race (10%), Asian (1.5%), 

       HI/Pacific Islander (<1%) Alaskan/Native American (<1%) 
Cumulative Referral Percentages: (August 2018 through April 2019) 

 

Males: 87% of total referrals 
White: 46% 
African American:  39% 
Multi Race:   12% 
Hispanic:   3% 
Asian:  
  (of male referrals) 

Females: 13% of total referrals 
White: 47% 
African American:  49% 
Multi Race:  
Hispanic: 4% 
Asian: 
 (of female referrals) 

 
II. Attendance Rate by Grade Level  (491 with 92.74% for March) 

A. 6th Grade Total= 163 with 96% Attendance 
B. 7th Grade Total= 170 with 94% Attendance 
C. 8th Grade Total= 159 with 91% Attendance 
D. Total Enrollment= 492 with 93.7% for April 

 
Group 6th 7th 8th School Staff 

Year to Date 
Average 

Attendance % 

96 95 92 94.29 96 

 



 
 
III. Upcoming Events 

 

School Events 
5/7 Tornado Drill, 10:00am 
5/7 Churchill SIP Meeting, 11:30 am 
5/7 Churchill Student Showcase, 6-8 pm 
5/8 Principals’ Meeting, 9:30am 
5/8 Blessings in a Backpack, 7:00pm 
5/9 Fire Drill, 2:00pm 
5/13 School Board Meeting, 7:00pm 
5/13 8th Jazz Band Concert, 7:30pm 
5/14 Churchill Spring Choir Concert, 7:30pm 
5/16 Gale Scholars Induction, 1:00pm 
5/21 Churchill Retirement Reception, 3:30pm 
5/21 6/7 Jazz Band Concert, 7:30pm 
5/23 GHS Memory Walk, 10:00am 
5/23 Churchill 6th Grade Orientation, 6:00pm 

School Events (cont.) 
5/24 8th Grade Transition at GHS, 5:15pm 
5/27 No School- Memorial Day 
6/4 Churchill Awards Assembly, 2:00pm 
6/5 1 Hour Early Dismissal 
6/6 1 Hour Early Dismissal, Last Day of School 
6/7 No School- Teachers’ Institute 
Athletics 
5/2  Track at Monmouth-Roseville, 4pm 
5/6 Track at Canton, 3:30pm 
5/11 Track at IESA Sectional, Rockridge, 10:00am 
5/17 Track at IESA State Meet, East Peoria, TBD 
5/18 Track at IESA State Meet, East Peoria, TBD 
6/4 GHS Sports Physical Night, 5:30pm 

 
IV. School Improvement Activities 

● Churchill’s School Improvement Team Members are: Administrators: Tom Hawkins and Matt Lingafelter. Teachers: 
Michelle Nelson, Elise Rasso, Ginny Crowl, and Barbara Lester.  Parent Member: Shawn Smith, Community Member: 
Melinda Jones-Rhoades, and Student Member: Olivia Owen.  Tiffany Springer, Director of Curriculum. 

● At our last meeting on May 7th, we discussed the data for Goals 1, 2, and 3.  We also discussed/planned actions for next 
school year. 

● Attended the District SIP meeting on April 16th, where we shared our recent updates and progress for the SIP Plan for the 
year.  

● The NERCHE Rubric is being studied at the team level during the Month of May. 
● Please refer to Monthly Board Report SIP Highlight Zone (end) 
● During our OCR Training, our teachers created the following Diversity, Equity, and Inclusion Mission Statement: 

Churchill Junior High School will embrace and celebrate the diversity contained within each member of our school 
community.  In our nurturing environment, we will enable every student to reach their fullest potential. Together we will be 
accountable, responsible, and respectful members of society. 
 

V. Celebrations/Pictures 
 

 
                  Earth Day Activities at Churchill                               Mr. Bruening’s Students present in Springfield 
 

 



 
       Churchill Student Showcase “The Perfect Musical”             IMSA Students Study DNA Coding  
 

 
                       Parent Volunteers at Day #2 JA BizTown      Ms. Lindsey’s Advisory Raised $228.17 for Pennies for  

Patients.  Churchill Raised $742.91 total for Cancer Research 

 
#YouBelong  
#YouMatter 

 
 
 
 
 
 
 

 



 
Monthly Board Report SIP Highlight Zone: 

Churchill Junior High School 
Mission: Churchill Junior High School will embrace and 
celebrate the diversity contained within each member of our 
school community.  In our nurturing environment, we will 
enable every student to reach their fullest potential. Together 
we will be accountable, responsible, and respectful members of 
society. 
 

Vision:  
 
In progress.  Our SIP team met and has decided to take 
this back to grade level teams to develop a vision 
statement, much like we did for our mission statement. 

Goal #1:  
 
We will demonstrate a 5% improvement in male student 
achievement on the ELA portion of the 2019 PARCC 
assessment. 
(2018 PARCC ELA: 34% of male students met the 
benchmark) 
 
  
 
  
 

Celebrations: 
Meeting with grade level teams to analyze achievement 
data and discipline data. 
Churchill Student Showcase was a beginning success. 
Many parents and community members commented on 
the necessity of the event. 
We will host a retirement reception for 5 of our team 
members this year. 
School Assembly recognizing growth on Scantron is 
planned for the Awards Assembly. 
End of the Year Awards Ceremony 
Successful Track and Field season. 
2 individual winners for the Geography Bee and Spelling  
Bee. 

Goal #2:  
 
We will demonstrate a 3% improvement in student 
achievement for all students on the Math portion of the 
2019 PARCC assessment.  (2018 PARCC- Math: 27% of 
students met benchmark) 
  
 
  
 
 

Over the last 15  school days, I have completed 24 
walkthroughs...Awesome things I observed:  

●  Student small group problem solving 
● Student created documentaries 
● Student Passion/Genius Hour Projects 
● FACS Cooking Activities 
● ThinkCERCA activities 
● FitnessGram Testing 
● Reading activities 
● Guided practice activities 
● Independent practice activities 
● Stations in Math and Science 
● Metal Tooling in Art 

Goal #3:  
 
We will increase the social emotional intelligence in all 
students. In achieving this goal we will see a decrease in 
the number of OSS/ISS days for students, and see an 
increase in staff and student perception data. 
(Social Emotional Intelligence: the ability for students to 
self regulate and interact appropriately with others) 

Upcoming Meeting Dates/Next Steps: 
 
Review and Finalize this year’s portion of the plan. 

 
 
 
  
 

 



Lombard Middle School 
Mr. Nick Young 
nyoung@galesburg205.org 
1220 E. Knox St. Galesburg, IL 61401 
(309)-973-2004    Fax: (309) 342-7135 
http://lombard.galesburg205.org 

 
To: Dr. John Asplund, Superintendent of Schools 
From:  Nick Young, Principal, Lombard Middle School 
Date:  5/7/2019 
 
 

I. Discipline: Apr. 3-May 7 (24 School Days) 
A. 6th Grade: 39 students contributed to 71 infractions 
B. 7th Grade: 25 students contributed to 42 infractions 
C. 8th Grade: 25 students contributed to 35 infractions 
D. Out of School Suspensions: 4 events leading to 8 days OSS 

 
YEAR TOTALS 

Grade Total Infractions Infractions/Day ISSP Days OSS Days 

6th 400 2.71 168 60 

7th 322 2.18 97.5 29.5 

8th 317 2.15 101 45.5 

School Totals 1,039 7.04 366.5 135 
 

Lombard Racial Distribution:  

 Total Male Female % of Students 
w/Referrals 

White 52.3% 27.4% 24.9% 41.75% 

Black or African 
American 

17.5% 7.8% 9.7% 22.33% 

Hispanic/Latino 16.6% 9.7% 6.9% 15.53% 

Multi-Race 13.6% 7.8% 5.8% 20.39% 
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II. Discipline Breakdown 

Category Apr. 3--May 7 
(Student Referrals) 

Year Totals 
(Students Referrals) 

Disruption 37 319 

Tardy 32 253 

Truancy 0 3 

Disrespect 14 71 

Defiance 
Insubordination 
Non-Compliance 

18 108 

Fighting 0 47 

Technology 
Violation 

0 12 

Abusive/Inappropriate 
Language 

11 48 

Harassment 7 21 

Bullying 0 12 

Skipping Class 1 5 

Forgery/Theft 
Plagiarism 

2 10 

Physical Aggression 2 14 

Vandalism 0 4 

Use/Possession of Drugs 0 2 

Use/Possession of Weapons 0 2 

Use/Possession of Tobacco 4 5 

Inappropriate Location 
Out of Bounds 

0 10 

Other Behavior 20 92 
 
 
 
 

 



 
 
 

III. Attendance 
 

Enrollment Totals 
A. 6th Grade Total= 151 
B. 7th Grade Total= 138 
C. 8th Grade Total= 145  
D. Total Enrollment= 434 

 
Group 6th 7th 8th School Staff 

4/3-5/7/2019 95.78% 92.96% 93.66% 94.17% 96.15% 

Year Average 
Attendance % 

94.83% 92.49% 93.30% 93.56% 97.11% 

 
 

IV. School Improvement Activities 
 

● Goal Update 
■ Reviewed goal progress 
■ Discussed future goals based on data 

 
 

V.    Celebrations/Upcoming Events 
 

● Booster Club Meeting--May. 13 
● LMS Retirements--April 15; 3pm 
● IESA State Track Meet--April 17/18 
● 8th Grade Transition Night; 530p GHS 
● School-wide Booster “Guys in Ties Improv”; June 3 

 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 



VI.    Highlight Zone 
 

Lombard Middle School 
Mission:  Lombard Middle School is 
committed to providing a safe, equitable, 
and inclusive environment in which all 
teachers, staff, and community value our 
diverse population of students, build 
relationships within our school and 
community, and help all students reach 
their highest level of academic 
achievement and social responsibility to 
become productive, life-long learners. 

Vision:  Lombard Middle School will be a 
model school for technology integration, 
curricular rigor and overall building 
climate. 

Goal #1: 
By the end of the 2018-2019 school year,  the 
number of office referrals regarding classroom 
disruptions will be reduced by 3% compared to the 
2017-2018 school year. 
 

Celebrations: 
-Fall Dance (Lombard Only) 
-Be There; Be Ready Drawing for students on Time 
to School 
-Students of the Day 
-Positive Office Referrals 
-Student of the Month based on Positive Office 
Referrals 
-Lip Sync Battle 
-Whole School Choir and Band Performance 
-Jim Sundberg Visit 
-Elizabeth Eckford Visit 
-Valentines Day Dance 
-Math Questions of the Week 
-Attendance BINGO 
-”Clap outs” for Wrestlers and Solo Ensemble 
Participants 
-Held our first Morning open gyms with Solutions 
-IAR April Madness/Earth Day Pickup 
 

Goal #2: 
By the end of the 2018-2019 school year,  the 
number of office referrals regarding tardy to school 
will be reduced below 266 (3% less) compared to 
the 2017-2018 school year.  We will help address 
this goal by looking at increasing our 
community/family involvement.  
 

How many times have you been in classrooms this 
month?  
Over the last 25 school days, I have completed 52 
walkthroughs...Awesome things I observed:  

● Band/Choir Concert Preparations 
● Students using models to define how sound 

waves work/travel 
● Students interacting with each other and 

teaching each other (Math Equations) 

Goal #3:  
By the end of the 2018-2019 school year, 23% of 
students will meet the math benchmarks (5% 
school wide increase).  
 
 

Upcoming Meeting Dates/Next Steps: 
Next Meeting: TBD 
Data Breakdown/Goal Success Update 
Prep goals for next year 



 
 
 
 

 
Student of the Month! 

 
 

Staff Member of the Month as nominated by her colleagues--Mr. Anderson 



 
 

 
Mrs. Bates teaching about Stigmas surrounding Mental Health 

 

 
Congrats to our Young Authors!  



 
Awesome Lombard students giving back on Earth Day! 

 
30th Annual CSC Poetry Award Ceremony.  

First place, Carley J. 
Second place, Logan C. 

Honorable Mention, Sam S. 



 

 
A few of our Positive Office Referral recipients.  
43 Total student referrals in 25 days of school!  

Positivity recognized and nominated by staff for the following: 
 
 

Eli is always on task and has been more and more vocal in discussions lately. He has been adding amazing ideas to 
our class discussions and really helping to lead the class in our speaker investigations! :) Keep up the great work 
Eli!! 

Logan jumped into band this year and slowly and steadily has made some nice progress. He may have started a 
year later than the rest of the group, but is catching up and contributing some great sounds for us. Thanks Logan! 

Drake has made the most of his first year in band. He works hard at school and home to make himself and our band 



a better band. He is pleasant, prepared and eager to learn more - thanks Drake! 

Meghyn has raised her grades so that she currently is on honor roll!!!! I'm so proud of her and she can keep it up!!!! : 
) 

All good grades right now!!!!!! 

Chloe was a leader in our trash cleanup on Earth Day. She took charge and the lead of our class line. She also 
volunteered to take all of our collected trash to the dumpster when we returned to school. I was very impressed with 
her behavior and leadership that day. 

Kyren was a leader with the trash pickup including carrying the bag all the way back to school when it was tearing. 

Simone was a real leader in class. She encourage her group to not just do the required work but they all did the 
extra credit and did it correctly. She included a student in her group no one wanted and she made it a positive 
experience for the student. The student came to me and said he liked working with Simone because she was nice to 
him. 

Hayle has been such a great student in band class for 3 years at Lombard. She works daily to do her best and has a 
pleasant can do attitude. Thanks Hayle! 

Lucien has been on fire in my classroom for the past week. His participation has been OUTSTANDING as well has 
his effort. I am very proud of him and I want to thank him for introducing Tetris to me!! 
 
NOT!!!!!!! 

Working hard to complete quality work to earn chromebook time- He earned a B on his Geo test- Way to Go 
Christian! 
I am very proud of you. 

Lukas has been on fire this whole week! He gets started right away on his work, volunteers to read and answer 
questions, helps others with their work and has just been an all around great guy. It has been a pleasure to have 
him in class. 

Lexi always gives her best effort every day. I always appreciate her positive attitude and her willingness to always 
try. She also has some of the greatest manners in the 6th grade class! Thank you Lexi for being so awesome!! :) 

Michelle always has a positive attitude and is willing to give her best effort every day. I appreciate her ideas she 
adds to our class discussions and her willingness to help others. I have been very impressed with her science work 
this year! Keep it up Michelle!! :) 

It has been a pleasure to have Nick in my science class this year. He is great at adding his ideas to our discussions 
and is a hard worker. I also really appreciate his great sense of humor and his positive attitude! He makes me smile 
or laugh often.:) Keep up the great work Nick! 

Marissa is always able to stay focused and gives her best in science daily. Although the class she is in can be 
challenging to be a part of many days, she does not let this stop her from always turning in outstanding work and 
adding great ideas to our discussions. I really appreciate all of her hard work and positivity this year. 

Jayla is always willing to share her ideas about why or how science phenomenon are happening. She is great at 
listening to others ideas and adding to them when she can. She is also a very hard worker and always follows pride 
guide expectations! I am always impressed with the work she turns in! 

Makayla helped several groups with their work in science and then she cleaned up the room without being ask. She 
has not felt well lately but she is getting better and I am glad to have the hard working smart girl back in class. 

Worked hard on IAR testing. Worked on an activity packet after testing and was really excited about it. His behavior 
has been great during testing! 

John provided great discussion points and answers to our questions. He actively participated all class and seemed 
engaged the entire time! 

Rebecca was more than happy to step in and play her trombone at the 5th Grade electives assembly when a 6th 
grader was unavailable. I wouldn't be surprised if we have a roomful of trombone players next year because of this, 
thanks Becca! 



Ashley has done a great job in band this year and was one of the few students selected to demonstrate her 
instrument at our electives assembly. She does this with an ever present pleasant demeanor and can do attitude. 

I loved your thinkcerca writing. You made the paper the most interesting read! Truly this was one of a kind writing 
with beautiful word choices and descriptive language that made it fun to read. I read the paper to my children and 
they enjoyed the topic. For a 7 and 9 year old to care about digging to the center of the earth the paper was well 
done!!!!! Love it Love you! 

One of the best papers I have ever read from an 8th grade student on the thinkcerca. WOw!!!! You have talent!! 

Bryant is a blessing to have in the classroom. He is always polite. He can be counted on to do the right thing and 
contribute to the learning environment! He is truthful even when he is worried he will get into trouble. I can not 
express how grateful I am to have him as a student! 

Isaiah worked hard and earned an A on his angles math test! I am very, very proud of his effort! 

Serenity is always respectful, polite, and helpful. She also worked very hard and earned a 103% on her angles math 
test! I am very, very proud of you! 

James is always respectful and polite. He is a great help in the classroom as he volunteers frequently and 
enthusiastically. He worked very hard and earned an A on his angles math test! He has really bloomed since the 
beginning of this school year! 

Carly worked very hard and earned an A on her angles math test! I am very, very proud of her! 

I am very, very proud of Ethan for working hard and earning an A on his angles math test! 

I am very, very proud of Luis for working hard and earning an A on his angles math test! 

Anastasie did a great job on her angles math test and received a B. She should be proud of herself! I am! 

Meghyn worked hard and had great success on her angles math test. She should be very proud of herself, I know I 
am! 

Aniya worked very hard and earned 103% on her angles math test! I am very, very proud of her! 

Noah worked very hard and earned a B on his angles math test, I am very proud of him. 

Damian worked hard and earned a B on his angles math test, I am very proud f him! 

Chanceline worked very hard and earned an A on her angles math test! I am very, very proud of her! 

Macy worked really hard and earned an A on her angles math test! I am so very very proud of her! 

Xavier has been working hard to complete all work and reducing distracting behavior in class. He has been 
respectful when redirected by me. 

Alessandra always comes to class prepared, works hard, and an absolute delight to have. She has been working 
hard communicating with me about her classwork! 

Makayla has been working hard this last week. She has turned in all work on time and been avoiding distractions in 
class. 

Just a great person and student. She works well with others and independently. Madison has wonderful personal 
skills. Madison makes teaching fun!!! 

Caleb does an outstanding job in ELA class. He always goes above and beyond in whatever we are doing. He 
participates often, has a great sense of humor, and is always on-track with his work. He also tries to help others stay 
motivated and working. He does this in a kind, approachable way. I could nominate him for Student of the Day on a 
daily basis. I love having him in ELA class! 

 



 

 
 

Galesburg High School 

Helping Students Achieve Their Dreams 
1135 West Fremont Street, Galesburg, IL  61401-2499 
Phone:  (309) 973-2001  Fax:  (309) 343-7122 
            http://ghs.galesburg205.org/ 

 
 

To: Dr. John Asplund, Superintendent  

From:   Jeff Houston, Principal, Galesburg High School 

Re.: May Board Report 
 

MONTHLY BOARD REPORT 

Upcoming events for the month 

 
● May 13 - 8th grade Band and Jazz Concert @GHS 7:30 p.m. 
● May 14 - Galesburg Shake Round 1-3 @The Field house  
● May 16 - Carl Sandburg College Graduation @GHS 4:00 p.m. 
● May 19 - Faculty InService on the 20s 
● May 17 - Breakfast of Champions 6:30 am 
● May 23 - Seniors’ Last Day, Memory Walk, Graduation Practice 2:40 p.m. 
● June 5 -   Final Exams blocks 2&4 
● June 6 -   Final Exams blocks 1&3 
● June 7 -   Teacher Institute, Retirement Luncheon 11:00-1:00 (Learning Center) 

 
School Mission:  
As a partnership of students, staff and community, Galesburg High School seeks to provide all students with equal 
opportunity to achieve academic, physical and vocational success in a caring environment. This environment shall 
be based upon mutual respect where all teachers have the right to teach and all students have the right to learn. 
Our commitment to excellence will enable students to develop as productive, socially responsible citizens.  
 
Diversity and Inclusivity Statement:  
At GHS, it is our goal to embrace the differences of every individual in our diverse community, including race,                   

gender identification, age, ethnicity, culture, religion, sexual orientation, ability, and economic background. We will              

strive to recognize and eliminate barriers to provide equal access to all. By valuing our differences, we will continue                   

to enhance our rich curriculum and foster an environment that prepares our students to be mindful and engaged in                   

a diverse, global community. 

 

 

 

 

 

 



 

School Improvement Activities (Categorial Bullet Points) 

 

School Improvement Progress 

      In April our School Improvement team reviewed data and identified cohesive updates in preparation for the 

District Improvement Meeting.  We did this through the lens of preparation for next year’s goals and in line with 

district level Curriculum, Operations, Gifted, and MTSS committee work.  

 

Goal 1:  Freshmen students will be on track to graduate from 78% to 80% by the end of 2018-2019 school year.  
● Students  began registering for next year’s classes.  More students were identified and referred for 

support services such as peer tutoring, Homework Hub, after school tutoring, and individual and 

group counseling interventions.  

● Freshmen students continue to be an area of focus as we problem-solve in Curriculum and 

Operations meetings at the district level. 

 

Goal 2:   We will increase our student’s feeling of connectedness by raising the 5Essentials school connectedness  
                score from 32 to 40 by end of 18/19 school year. 

● Several events over the last month were aimed at improving student connectedness and enhancing 

student celebrations: 

○  We held an Agriculture Fair 

○ CTE signing day 

○ Awards Ceremony 

○ Art Show 

○ Band and choral concerts 

○ Students attended a Rotary Lunch to recognize top academic seniors.  

○ Our automotive program partnered with Carl Sandburg College to host a car show on their 

campus.  

● We are analyzing potential student schedules with the goals of preserving instructional time and 

protecting student elective choices.  

 

● The addition  of the district’s Communication Specialist has aided in the marketing of these events for a 

broader audience (through social media, newspaper, etc..).  

  

Goal 3:  Reduce the number of students in the Scantron below average performance band by 3% before the end 

of the 18-19 school year. 

● We have now received data showing yearly growth for students participating in Scantron Math 

tutoring.  We are reviewing the data to hone the program and improve the referral process for next 

year.  

 

 

 

 

 

  



 

Walkthrough Feedback: 

The administrative team conducted approximately 50 walkthroughs in the Month of April.  

Some takeaways from the walkthroughs: 

● We are seeing more student talk and less teacher talk. 

● End of term projects and speeches are being presented. 

● Chromebooks are used frequently in the classroom. 

● Small group work in a common occurrence. 

● Inappropriate student cell phone use continues to be a problem.  

● We are seeing Writing to Learn activities. 

Celebrations, Events, and Activities 

 

Total Discipline Offenses by Subgroup (May)  

Total Male Female 

Total 
# of 

Students Total % 

# of 

Students % Total % 

# of 

Students % 

*454 175 358 78.9 121 69.1 96 21.1 54 30.9 

**224 116 178 79.5 84 72.4 46 20.5 32 27.6 

 

 

 

 

 

 



 

White Black Hispanic 2 or more Races 

Total % 
# of 

Students % Total % 
# of 

Students % Total % 
# of 

Students % Total % 
# of 

Students % 

*194 42.7 87 49.7 88 19.4 34 19.4 49 10.8 18 10.3 116 25.6 35 20.0 

**106 47.3 61 52.6 4. 19.2 21 18.1 22 9.8 11 9.5 47 21.0 22 19.0 

*Row represents ALL referrals entered into skyward 

**Represents behavior only type offenses, and excludes attendance related referrals such as tardies, attendance 

interventions, and missed detentions 

 

Galesburg High School Average Daily Attendance by Month, 2018-2019 School Year 

Grade 9th 10th 11th 12th Total 

August 95.08% 93.57% 94.06% 91.06% 93.23% 

September 91.01% 92.66% 91.67% 91.80% 91.76% 

October 91.92% 92.61% 92.26% 91.65% 92.12% 

November 90.85% 91.36% 90.20% 89.07% 89.97% 

December 91.61% 91.87% 91.31% 91.62% 91.61% 

January 91.12% 91.92% 90.80% 90.69% 92.14% 

February 89.90% 91.17% 89.82% 90.80% 90.40% 

March 88.72% 89.09% 87.00% 89.22% 88.52% 

April 89.72% 91.03% 89.94% 90.35% 90.24% 

 

  



 
 

 
 

  
To: Dr. John Asplund, Superintendent  
From: Jason Spring, Principal, Galesburg High School North 
Re.:      May Board Report 
Date: May 8, 2019 
 

Enrollment  

Total Enrollment 89 Percent 

Female 48 53.9% 

Male 41 46.0% 

Race   

Black/African American 16 17.9% 

White/Non-Hispanic 52 58.4% 

Hispanic/Latino 7 7.8% 

Two or More Races 14 15.7% 
 

Attendance Rate by Grade Level  

Grade 9th Grade 10th Grade 11th Grade 12th Grade Total 

August 82.5% 88.3% 81.6% 82.6% 84.1% 

September 68% 78% 60% 68% 69% 

October 69.7% 79.5% 57.5% 76.2% 71.7% 

November 56.3% 80.1% 79.9% 76.8% 76.7% 

December 49.4% 74.0% 79.7% 70.7% 71.9% 

January 60.8% 71.5% 69.1% 69.2% 69.1% 

February 50.3% 62.0% 68.9% 73.9% 64.7% 

March 49.4% 60.8% 67.5% 73.7% 63.7% 

April 61.2% 70.5% 75.9% 74.4% 71.6% 
Attendance Notes: We have several students failing to attend on a regular basis.  We make every effort to 
encourage our students to attend. (Phone calls, home visits, student/parent meetings, incentives etc…) 
Students age 17 and over who accumulate 18 or more unexcused absences may be dropped from our 
roster for non-attendance.  Students under age 17 may receive a truancy ticket or be removed from our 
roster, added back to GHS roster, and replaced with another GHS student needing our help.  
 
Office Referrals for 2018-2019 School Year 
 

Aug. Sept. Oct. Nov. Dec. Jan. Feb. Mar. April May Total 

0 10 12 10 10 5 7 12 8  74 

 
Discipline Data 

 April Percent 

Total Referrals  8  

Gender   

Male 4 50% 

Female 4 50% 

Race   

Black/African American 0 0% 

White/Non-Hispanic 5 62.5% 

Hispanic/Latino 1 12.5% 

Two or More Races 2 25% 

 
Discipline Offenses: April  
(1) Attitude 
(2)) Bullying 
(1) Destroyed Property 
(1) Non Compliance 
(1) Refusal to Follow Directions 
(2) Truant  

MONTHLY BOARD REPORT 
Upcoming events for the month 
May  

3 FFA Ag Fair 

4 Prom 

7 GHS Band Concert 7:30 

8 GHS Awards Night 7:00 

9 P/T Conference, GHS Choir Concert 7:30 

13 Board Meeting 

23 Seniors Last Day, Memory Walk,  

26 Graduation 7pm  



School Improvement Activities 

 
Goal 1: We will work to improve a school climate that values, accepts, and understands 
diversity.  

April activity to support goal 1:  
●  English teacher, Jordan McDonald, has partnered with John Driscoll, Young Adult Librarian 

from the Galesburg Public Library on a American Library Association Grant: Truth, Racial 
Healing and Transformation Great Stories Club.  Mr. Driscoll has assisted Mr. McDonald in 
leading discussion with his Young Adult Novels class. 

● We have 2 upcoming events in May: 
1) May 14th, Guest Speaker from the Choctaw Nation 
2) May 17th, Racial Healing Circle led by Northern Illinois University Professors  

 
Goal 2: Create opportunities for all students to be college, career, and life ready. 

April activity to support goal 2:  
● We currently have 14 students enrolled in the work program with Mr. Gross. 
● 14 seniors have completed their FAFSA, Applied to CSC and taken the Accuplacer.  
● 5 seniors have met with CSC counselors and scheduled classes for the fall.  
● Representatives from Western Illinois University surprised Samantha Poulson with a 

visit welcoming her to WIU in that fall(see picture) 
● Retired McDonald’s Manager, Bill Giannini, spoke to students about employability 

skills.  
Goal 3: Improve overall student attendance by 3% 

April activity to support goal 3:  
● We saw a 7.9% increase in overall student attendance for the month of April.  
● Strategies to improve attendance:  

1. Daily calls home (in addition to Skyward automated calls) 
2. Offered guided meditation for students during lunch time to relieve stress and 

anxiety. 
3. Community member, Rick Welty, mentors students on Wednesday morning.  
4. Staff has daily conversations with students encouraging better attendance.  

  

Celebrations and Pictures 

Surprise Visit from WIU for Samantha Poulson 

 
Honoring Mrs. Malek 

 
 



4600 East 53rd Street, Davenport, Iowa 52807   |   (563) 459-4600   |   www.russellco.com

April 26, 2019

Dr. John Asplund 
Superintendent of Schools 
Community Unit School District #205
932 Harrison St.
Galesburg, IL  61401

Re: Galesburg CUSD #205
Zephyr Dome Demolition – Bid Package 1 Subcontract Award Recommendations

Dear Dr. Asplund:

Russell Construction is pleased to provide you with bid results and subcontract award 
recommendations for the above referenced project.

Russell received 3 bids on Thursday April 25th and is pleased to report that bids were 
competitive and within an acceptable range. Russell recommends awarding bid package 1A 
Demolition to Iron Hustler Excavating, Inc out of Peoria IL. 

Enclosed you will find a copy of the bid tabulation sheet.

We look forward to reviewing this information with the project team and moving forward into 
construction of this exciting project.

Sincerely,

Lee Marbach
Project Manager

Copy: Ms. Jennifer Hamm, CUSD 205
Mr. Brett Ketelsen, Russell  



Owner: Galesburg School District #205

Project Title: Zephyr Dome Demolition 

Construction Manager's Project No.: 01-19-0049

Bid Date / Time: 4/25/19 2:00 PM

Bid Category 1A

Demolition Fischer Excavating Ironhustler Excavating Hein Construction Co

Addenda  Yes  Yes  No 

Bid Bond  Yes  Yes  Yes 

Base Bid  $                                           129,400.00  $                                           105,512.00                                               123,000.00 

Bidders

Bid Tabulation 1
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between Clean Energy Design Group, Inc., a Wyoming 

corporation (“Lessee”), and Galesburg CUSD 205 (Administration)   (“Lessor”).  

Each of Lessee and Lessor is referred to herein as a “Party” and collectively they are referred to 

as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 
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(i) clean, repair, replace and dispose of part or all of any System; 

(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 
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System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 

(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 
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transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 

transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference with and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 
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breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 

relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 
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limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 



7 

 

the other Party as an additional insured in each such policy.  For the avoidance of 

doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 
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company or Lessor, arising out of (i) the gross negligence or willful misconduct 

of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 
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effective as of a date specified in such notice.  If Lessee does not elect to 

terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 
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a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 

its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 
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extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 
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paid or performed as required hereunder, and to obtain (i) subrogation rights 

therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   
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A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 

the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 
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by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 

hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205  

932 Harrison Street 

Galesburg, IL 61401 

 

With a copy to: 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

mailto:dgriffin@cleanenergydesigngroup.com
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stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third-Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 

29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 
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have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 

provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 
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person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name:  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 932 Harrison Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 
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Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205 (Administration) Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61401 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205 (Administration)  

 

Signature:    

Printed Name:   

Title:  

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

 

4. Total Estimated Contract Price (Estimated for Initial 20 Year PPA Period): $91,753 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0265 

8. Final PPA Price per kWh: $0.0320   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[  N/A   ] in the aggregate. 

b. Statutory prevailing wage rates do_X_  do not  _____ apply. 

c. A Performance Guaranty is _____ is not_X_ being provided by Seller, but is __X_ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 
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11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date: Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years  
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Exhibit 2 

System Description 

1. System Location: 932 Harrison Street, Galesburg, IL 61401 

2. System Size (DC kW): 110.88 

3. Expected First Year Energy Production (kWh): _________ 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X ]Ground Mount [ ] Roof Mount [ ] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

SolarEdge SE100KUS or Tier 1 Equivalent  

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 

 

 



 

Solar Power Purchase Agreement Version - April 2019 

Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 (Administration) Tax ID:  

Previous & Other Names: n/a Website:     

Corporate Address:  932 Harrison Street 

 

City, State, Zip  Galesburg, IL 61401 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

Administration 

Property Address for Solar Installation: 

932 Harrison Street 
City, State: 

Galesburg, IL  
Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

Administration  
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTH HEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot;  

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality  

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205 (Administration) 

  732 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 (Administration) 

By: _______________________________________ 

Print Name:  

Title:  

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

 

 

  



 

 

 

Exhibit 5 

Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
 



 

 
SAPC Solar Power Purchase Agreement Version 1.1 

Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205 (Administration) Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61401 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205 (Administration)  

 

Signature:    

Printed Name:   

Title:  

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:dgriffin@cleanenergydesigngroup.com


 

Solar Power Purchase Agreement Version - April 2019 

Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

 

4. Total Estimated Contract Price (Estimated for Initial 20 Year PPA Period): $91,753 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0265 

8. Final PPA Price per kWh: $0.0320   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[  N/A   ] in the aggregate. 

b. Statutory prevailing wage rates do_X_  do not  _____ apply. 

c. A Performance Guaranty is _____ is not_X_ being provided by Seller, but is __X_ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 



 

Solar Power Purchase Agreement Version - April 2019 

11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date: Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years  
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Exhibit 2 

System Description 

1. System Location: 932 Harrison Street, Galesburg, IL 61401 

2. System Size (DC kW): 110.88 

3. Expected First Year Energy Production (kWh): _________ 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X ]Ground Mount [ ] Roof Mount [ ] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

SolarEdge SE100KUS or Tier 1 Equivalent  

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 (Administration) Tax ID:  

Previous & Other Names: n/a Website:     

Corporate Address:  932 Harrison Street 

 

City, State, Zip  Galesburg, IL 61401 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

Administration 

Property Address for Solar Installation: 

932 Harrison Street 
City, State: 

Galesburg, IL  
Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

Administration  
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTH HEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot;  

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality  

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205 (Administration) 

  732 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 (Administration) 

By: _______________________________________ 

Print Name:  

Title:  

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

 

 

  



 

 

 

Exhibit 5 

Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between Clean Energy Design Group, Inc., a Wyoming 

corporation (“Lessee”), and Galesburg CUSD 205 (Administration)   (“Lessor”).  

Each of Lessee and Lessor is referred to herein as a “Party” and collectively they are referred to 

as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 
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(i) clean, repair, replace and dispose of part or all of any System; 

(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 
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System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 

(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 
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transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 

transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference with and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 
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breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 

relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 
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limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 
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the other Party as an additional insured in each such policy.  For the avoidance of 

doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 
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company or Lessor, arising out of (i) the gross negligence or willful misconduct 

of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 
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effective as of a date specified in such notice.  If Lessee does not elect to 

terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 
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a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 

its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 
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extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 
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paid or performed as required hereunder, and to obtain (i) subrogation rights 

therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   
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A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 

the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 
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by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 

hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205  

932 Harrison Street 

Galesburg, IL 61401 

 

With a copy to: 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

mailto:dgriffin@cleanenergydesigngroup.com
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stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third-Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 

29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 



16 

 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 

provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 
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person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name:  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 932 Harrison Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 



 

 
SAPC Solar Power Purchase Agreement Version 1.1 

Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205 JH Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org  E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205  

 

Signature:    

Printed Name:  Dr. John Asplund 

Title:  Superintendent 

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:jasplund@galesburg205.org
mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

4. Total Contract Price (Estimated for Initial 20 Year PPA Period): $371,620 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0265 

8. Final PPA Price per kWh: $0.0320   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[   N/A    ] in the aggregate. 

b. Statutory prevailing wage rates) do__X__  do not  _____ apply. 

c. A Performance Guaranty is _____ is not__X___ being provided by Seller, but is __X___ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 



 

Solar Power Purchase Agreement Version - April 2019 

11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date:  Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years 
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Exhibit 2 

System Description 

1. System Location: 220 East Knox Street, Galesburg, IL 61401 

2. System Size (DC kW): 606 

3. Expected First Year Energy Production (kWh): 899,158 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X]Ground Mount [_] Roof Mount [X] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

SolarEdge SE100KUS or Tier 1 Equivalent 1 

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 Tax ID:  

Previous & Other Names: n/a Website:    http://ghs.galesburg205.org 

Corporate Address:  932 Harrison Street,  

 

City, State, Zip  Galesburg, IL 61402 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

Junior High School 

Property Address for Solar Installation: 

220 East Knox Street 
City, State: 

Galesburg, IL 

Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

Junior High School 
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTHHEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality and Publicity. 

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205 JH 

  932 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 

By: _______________________________________ 

Print Name: Dr. John Asplund 

Title: Superintendent 

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

 

 

  



 

 

 

Exhibit 5 

Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and [Galesburg CUSD 205] (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 



3 

 

(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 220 East Knox Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 



 

 
SAPC Solar Power Purchase Agreement Version 1.1 

Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205 JH Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org  E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205  

 

Signature:    

Printed Name:  Dr. John Asplund 

Title:  Superintendent 

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:jasplund@galesburg205.org
mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

4. Total Contract Price (Estimated for Initial 20 Year PPA Period): $371,620 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0265 

8. Final PPA Price per kWh: $0.0320   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[   N/A    ] in the aggregate. 

b. Statutory prevailing wage rates) do__X__  do not  _____ apply. 

c. A Performance Guaranty is _____ is not__X___ being provided by Seller, but is __X___ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 



 

Solar Power Purchase Agreement Version - April 2019 

11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date:  Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years 
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Exhibit 2 

System Description 

1. System Location: 220 East Knox Street, Galesburg, IL 61401 

2. System Size (DC kW): 606 

3. Expected First Year Energy Production (kWh): 899,158 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X]Ground Mount [_] Roof Mount [X] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

SolarEdge SE100KUS or Tier 1 Equivalent 1 

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 Tax ID:  

Previous & Other Names: n/a Website:    http://ghs.galesburg205.org 

Corporate Address:  932 Harrison Street,  

 

City, State, Zip  Galesburg, IL 61402 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

Junior High School 

Property Address for Solar Installation: 

220 East Knox Street 
City, State: 

Galesburg, IL 

Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

Junior High School 
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTHHEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality and Publicity. 

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205 JH 

  932 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 

By: _______________________________________ 

Print Name: Dr. John Asplund 

Title: Superintendent 

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

 

 

  



 

 

 

Exhibit 5 

Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and [Galesburg CUSD 205] (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 
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(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 220 East Knox Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 
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Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205 JH Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org. E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar  panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205  

 

Signature:    

Printed Name:  Dr. John Asplund 

Title:  Superintendent 

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

4. Total Contract Price: $196,199 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0265 

8. Final PPA Price per kWh: $0.03201   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[  N/A     ] in the aggregate. 

b. Statutory prevailing wage rates do__X__  do not  _____ apply. 

c. A Performance Guaranty is _____ is not__X___ being provided by Seller, but is ___X__ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 

Formatted: Space Before:  12 pt
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11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date: Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years 
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Exhibit 2 

System Description 

1. System Location: 1480 W Main Street, Galesburg, IL 61401 

2. System Size (DC kW): 328 

3. Expected First Year Energy Production (kWh): _________ 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: []Ground Mount [X] Roof Mount [] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent 1 

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

SolarEdge SE100KUS or Tier 1 Equivalent 1 

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc.  
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 Tax ID:  

Previous & Other Names: n/a Website:    http://ghs.galesburg205.org 

Corporate Address:  932 Harrison Street,  

 

City, State, Zip  Galesburg, IL 61402 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

Elementary School 

Property Address for Solar Installation: 

1480 W Main Street 
City, State: 

Galesburg, IL 

Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

Elementary School 
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date:  

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement.  

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTHHEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, securi ty 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment.  

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality and Publicity. 

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205 Steele Elementary 

  932 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 

 

Purchaser: 

Galesburg CUSD 205 

By: _______________________________________ 

Print Name: Dr. John Asplund 

Title: Superintendent 

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct.  

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
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Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and Galesburg CUSD 205 (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 
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(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 



6 

 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 



17 

 

provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 1480 W Main Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 



 

 
SAPC Solar Power Purchase Agreement Version 1.1 

Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205  Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org  E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205  

 

Signature:    

Printed Name:  Dr. John Asplund 

Title:  Superintendent 

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:jasplund@galesburg205.org
mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

 

4. Total Contract Price (Estimated for Initial 20 Year PPA Period): $1,202,470 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0400 

8. Final PPA Price per kWh: $0.0495   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[   N/A    ] in the aggregate. 

b. Statutory prevailing wage rates do__X__  do not  _____ apply. 

c. A Performance Guaranty is _____ is not_X____ being provided by Seller, but is __X___ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 
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11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date: Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years 
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Exhibit 2 

System Description 

1. System Location: 1135 W. Fremont Street, Galesburg, IL 61401 

2. System Size (DC kW): 1,132 

3. Expected First Year Energy Production (kWh): 1,785,494 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X]Ground Mount [_] Roof Mount [] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

Solectria PVI 60tl480 5 

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 Tax ID:  

Previous & Other Names: n/a Website:    http://ghs.galesburg205.org 

Corporate Address:  932 Harrison Street,  

 

City, State, Zip  Galesburg, IL 61402 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

High School 

Property Address for Solar Installation: 

1135 W. Fremont Street 
City, State: 

Galesburg, IL 

Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

High School 
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTHHEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality and Publicity. 

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205  

  932 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 

By: _______________________________________ 

Print Name: Dr. John Asplund 

Title: Superintendent 

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
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Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and Galesburg CUSD 205 (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 
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(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 5.5 Acres 1135 W. Fremont Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $833.33 Rent x 5.5 Acres = $4,583.32 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and [Galesburg CUSD 205] (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 
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(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 220 East Knox Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and Galesburg CUSD 205 (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 



3 

 

(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 



5 

 

relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 
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29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 ___ Acres 1480 W Main Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $500 per year, $41.67 per month 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 
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SOLAR FACILITIES SITE LEASE 

This Solar Facilities Site Lease (this “Lease”), dated as of _____________, 2019 (the 

“Effective Date”), is entered into by and between [Clean Energy Design Group, Inc.], a 

Wyoming corporation (“Lessee”), and Galesburg CUSD 205 (“Lessor”).  Each of Lessee and 

Lessor is referred to herein as a “Party” and collectively they are referred to as the “Parties”. 

RECITALS 

WHEREAS, in order to develop, construct, own, operate and maintain one or more 

photovoltaic solar energy facilities (individually, on a Parcel (as defined herein) a “Facility” and 

collectively, the “System”), Lessee requires access to certain property owned or leased by Lessor 

as identified in Exhibit A hereto (collectively, the “Premises”); and 

WHEREAS, in connection with the foregoing, Lessee desires to lease the Premises from 

Lessor in order to develop, construct, own, operate and maintain the System, and Lessor is 

willing to grant such lease to Lessee, each on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements herein contained, and intending to be legally bound hereby, the Parties hereby agree 

as follows: 

1) Leased Premises and Related Rights.  Lessor hereby leases to Lessee, in accordance 

with the terms and conditions hereinafter set forth, the Premises.  Lessor hereby also 

grants to Lessee, for a period co-terminus with the Lease, a right-of-way to access the 

Premises across, through, under or over any surrounding or nearby premises owned or 

leased by Lessor, including any structures or fixtures appurtenant to the Premises, 

passage through which is necessary or convenient to develop, construct, own, operate and 

maintain, or otherwise access, the System or the Premises. 

2) Rent.  During the Term of this Lease, Lessee shall pay Lessor the amounts set forth in 

Exhibit B (the “Rent”) as compensation in full for the rights with respect to the Premises, 

and such other rights, as set forth in this Lease. 

3) System Development, Construction, Ownership, Operation and Maintenance. 

(a) Lessor hereby consents to the development, construction, ownership, operation 

and maintenance of the System and any component thereof by Lessee, its 

Affiliates and any employees, agents, representatives, subcontractors or other 

designees of any of the foregoing and any local electric utility personnel, on the 

Premises, including solar panels, mounting substrates or supports, wiring and 

connections, power inverters, service equipment, metering equipment, utility 

interconnections and any other equipment or facilities related thereto. 

(b) Without limitation of the foregoing, Lessee shall also have the right during the 

Term hereof to access the Premises to: 

(i) clean, repair, replace and dispose of part or all of any System; 
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(ii) access the Premises with guests for promotional purposes during normal 

business hours and at other times as are acceptable to the Lessor in its 

reasonable discretion; and 

(iii) perform (or cause to be performed) all tasks necessary or appropriate, as 

reasonably determined by Lessee, to carry out the activities set forth in 

this Section 3. 

(c) Lessor acknowledges that the development, construction, ownership, operation 

and maintenance of all or a portion of the System may require construction, 

installation or other work to, above or below the ground and may require 

physically mounting and adhering the System to buildings or structures on, or 

fixtures appurtenant to, the Premises, and Lessor hereby consents to all such 

installation, mounting and adhering. 

4) Access to Premises. Lessor shall provide Lessee with access to the Premises as 

reasonably necessary to allow Lessee to develop, construct, own, operate and maintain 

the System as contemplated herein or in the applicable PPA, including ingress and egress 

rights to the Premises for Lessee, its Affiliates and any employees, agents, 

representatives, subcontractors, lenders, investors, potential lenders or potential investors, 

regulators and other designees of any of the foregoing and any local electric utility 

personnel, and access to the System to interconnect the System with the Premises’ 

electrical wiring.  Lessor shall provide such space and access as is reasonably requested 

by Lessee for laydown, for the temporary storage and staging of tools, materials, parts, 

supplies and equipment, for rigging and material handling, for the parking of vehicles and 

temporary trailers and facilities and for erecting an office or other structure, in each case 

as reasonably necessary or convenient for the development, construction, ownership, 

operation, and maintenance of the System or any portion thereof.  Lessor and its 

authorized representatives shall at all times have access to, and the right to observe, the 

development, construction, ownership, operation and maintenance of the System on the 

Premises, subject to compliance with Lessee’s safety rules; provided, however, that 

Lessor shall not interfere with the development, construction, ownership, operation and 

maintenance of the System or handle any Lessee equipment or the System without 

written authorization from Lessee. 

5) System and Output Ownership. 

(a) Lessor acknowledges and agrees that (i) Lessee or one of its Affiliates is and shall 

be the exclusive owner and operator of the System, (ii) all equipment and 

facilities comprising the System shall remain the personal property of Lessee and 

shall not become fixtures, notwithstanding the manner in which the System is or 

may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises, and (iii) Lessor shall have no right, title or 

interest in any System or any component thereof, notwithstanding that any such 

System may be mounted on, adhered to or attached to the Premises or structures, 

buildings and fixtures on the Premises. 
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(b) As between Lessor and Lessee, Lessor acknowledges that Lessee or one of its 

Affiliates is and shall be the exclusive owner of all Energy Output of the System, 

of all Environmental Attributes related to the System and of any other tax or 

financial incentives related to the System.  Without the express written consent of 

Lessee, Lessor shall not make or publish any public statement or notice regarding 

any such Energy Output, Environmental Attributes or tax or financial incentives. 

6) Representations and Warranties, Covenants of Lessor. 

(a) Powers; Authorization.  Lessor represents and warrants that it has all requisite 

power and authority to enter into this Lease and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessor represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate any Applicable Law, or (ii) 

require any approval or consent of any other Person, except for such approvals or 

consents that have been obtained on or before the date hereof or the absence of 

which could not, individually or in the aggregate, reasonably be expected to have 

a material adverse effect on its ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessor represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 

relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Lessor’s Title to Premises.  Lessor represents, warrants and covenants that Lessor 

has lawful title to the Premises and that Lessee shall have quiet and peaceful 

possession of the Premises in accordance with this Lease, free from any claim of 

any Person of superior title thereto, without hindrance to or interference with or 

molestation of Lessee’s quiet enjoyment thereof, throughout the Term of this 

Lease.  Lessor shall not sell, lease, assign, mortgage, pledge or otherwise alienate 

or encumber the Premises unless Lessor shall have given Lessee at least fifteen 

(15) days’ prior written notice thereof, which notice shall identify the transferee, 

the Premises to be so transferred and the proposed date of transfer.  Lessor agrees 

that this Lease and the right of way granted in this Lease shall run with the 

Premises and survive any such transfer of any of the Premises.  In furtherance of 

the foregoing, Lessor agrees that it shall cause any purchaser, lessee, assignee, 

mortgagee, pledge or party to whom a lien has been granted to execute and 

deliver to Lessee a document in form and substance satisfactory to Lessee, 

pursuant to which such party (i) acknowledges and consents to the Lessee’s rights 

in the Premises as set forth herein, including an acknowledgement by the 

transferee that it has no interest in the System, the Energy Output, the 

Environmental Attributes or any other tax or financial incentive relating thereto, 

and shall not gain any interest in any of the foregoing by virtue of the Lessor’s 
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transfer, and (ii) expressly subordinates any lien it may have in and to any of the 

foregoing to Lessee’s rights and interests hereunder. 

(e) No Interference With and Protection of System.  Lessor will not conduct activities 

on, in, under, over or about the Premises, the System or any portion thereof that 

have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System.  Lessor shall take all reasonable steps to limit 

access to the Premises to Lessee and Persons entitled to access the Premises on 

Lessee’s behalf pursuant to this Lease.  Lessor shall cooperate with Lessee to 

allow Lessee to implement and maintain reasonable and appropriate security 

measures on the Premises to prevent Lessor’s employees, invitees, agents and 

representatives, any third parties and animals, from having access to the Premises 

or the System, and to prevent from occurring any theft, vandalism or other actions 

that have a reasonable likelihood of causing damage, impairment or otherwise 

adversely affecting the System. 

(f) Maintenance of Premises.  Lessor shall keep areas of the Premises that are under 

its control neat, clean and in good order and condition.  Lessor shall give Lessee 

prompt notice of any damage to or defective condition in any part or appurtenance 

of the Premises (including mechanical, electrical, plumbing, heating, ventilating, 

air conditioning and other equipment facilities and systems located within or 

serving the Premises).  Lessor shall exercise reasonable care to keep and make the 

Premises safe and to warn those lawfully on the Premises of existing dangers. 

(g) Utilities.  Lessor shall provide Lessee with Station Power during the Term of this 

Lease. 

(h) Insolation.  Lessor acknowledges and agrees that access to sunlight (“insolation”) 

is essential to the value to Lessee of the leasehold interest granted hereunder and 

is a material inducement to Lessee in entering into this Lease.  Accordingly, 

Lessor shall not permit any interference with insolation on and at the Premises or 

any other real property owned by, leased to or from, or otherwise controlled by 

Lessor.  Without limiting the foregoing, Lessor shall not (i) construct or otherwise 

permit to exist any structure on the Premises or any other real property owned by, 

leased to or from, or otherwise controlled by Lessor (except for structures, if any, 

existing on the Premises as of the Effective Date), (ii) permit the growth of 

foliage, or (iii) emit or permit the emission of suspended particulate matter, 

smoke, fog or steam or other air-borne impediments, in each case that could 

adversely affect insolation levels.  If Lessor becomes aware of any potential 

development or other activity on adjacent or nearby properties that could 

adversely affect insolation levels at the Premises, Lessor shall advise Lessee of 

such information and reasonably cooperate with Lessee in measures to preserve 

existing insolation levels at the Premises.  Notwithstanding any other provision of 

this Lease, the Parties agree that (A) Lessee would be irreparably harmed by a 

breach of the provisions of this Section 6(h), (B) an award of damages would be 

inadequate to remedy such a breach, and (C) Lessee shall be entitled to equitable 
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relief, including specific performance, to compel compliance with the provisions 

of this Section 6(h). 

(i) Hazardous Materials.  To the best of Lessor’s knowledge, there are no hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises in violation of any Applicable Law or that might 

otherwise impair Lessee’s ability to utilize the Premises as contemplated by this 

Lease.  Lessor shall not introduce or use any hazardous, toxic or dangerous 

substances, chemicals, materials or wastes on, in, under or over the Premises in 

violation of any Applicable Law.  If Lessor becomes aware of any hazardous, 

toxic or dangerous substances, chemicals, materials or wastes present on, in, 

under or over the Premises, Lessor shall promptly notify Lessee of the type and 

location of such substances, chemicals, materials or wastes in writing.  Lessor 

agrees to assume full responsibility for (and shall protect, indemnify and defend 

the Lessee Indemnitees against) any liability or cleanup obligations for, and any 

interference with the operation of the System by, any such substances, chemicals, 

materials or wastes on, in, under or over the Premises, unless directly caused by 

the actions of Lessee. 

(j) Premises Conditions.  Lessor represents and warrants to Lessee that Lessor is 

unaware of any site conditions or construction requirements that would (i) 

materially increase the cost of developing, constructing, owning, operating or 

maintaining the System at the planned locations on the Premises over the cost that 

would be typical or customary for solar photovoltaic systems substantially similar 

to the System or (ii) adversely affect the ability of the System as designed to 

produce Energy once installed. 

7) Representations and Warranties, Covenants of Lessee. 

(a) Powers; Authorization.  Lessee represents and warrants that it has all requisite 

power and authority to enter into this Lease, and to carry out the transactions 

contemplated hereby, and that it has taken all necessary actions to authorize the 

execution, delivery and performance of this Lease. 

(b) No Conflict.  Lessee represents and warrants that the execution, delivery and 

performance by it of this Lease does not (i) violate (A) its organizational 

documents, or (B) any Applicable Law, or (ii) require any approval or consent of 

any other Person, except for such approvals or consents that have been obtained 

on or before the date hereof or the absence of which could not, individually or in 

the aggregate, reasonably be expected to have a material adverse effect on its 

ability to execute, deliver or perform this Lease. 

(c) Binding Obligation.  Lessee represents and warrants that this Lease has been duly 

executed and delivered by it and is a legally valid and binding obligation, 

enforceable against it in accordance with the terms hereof, except as may be 

limited by bankruptcy, insolvency, reorganization, moratorium or similar laws 
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relating to or limiting creditors’ rights generally or by equitable principles relating 

to enforceability. 

(d) Hazardous Materials.  Lessee shall not introduce or use any hazardous, toxic or 

dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law.  If Lessee becomes aware of any such hazardous, toxic or 

dangerous materials on, in, under or over the Premises, Lessee shall promptly 

notify Lessor of the type and location of such materials in writing.  Lessee agrees 

to assume full responsibility for (and shall protect, indemnify and defend Lessor 

Indemnitees against) any liability or cleanup obligations for any hazardous, toxic 

or dangerous materials on, in, under or over the Premises in violation of any 

Applicable Law that are directly caused by the actions of Lessee. 

8) Term and Termination. 

(a) Term.  The term of this Lease (the “Term”) shall commence on the Effective Date 

and shall be in effect until the fifteenth (15
th

) anniversary of the date a Facility on 

a Parcel achieves commercial operation under the applicable PPA, unless 

terminated earlier or extended in accordance with this Lease.  Thereafter, the 

Term shall automatically extend for two (2) consecutive periods of five (5) years 

each, unless earlier terminated in accordance herewith.  In addition, the then-

current term of this Lease shall be extended if, and for the same period that, a 

related PPA is extended as a result of Force Majeure thereunder.  A Term shall be 

calculated for each Parcel.  Without limiting any other provisions of this Lease, 

Lessee may terminate this Lease in Lessee’s sole discretion at any time upon three 

(3) months’ written notice to Lessor without triggering the Event of Default 

provisions of Section 15 or incurring any liability under this Agreement 

whatsoever. 

(b) Removal of System at End of Term.  Subject to any contrary provision in any 

PPA, Lessee shall be entitled, within one hundred eighty (180) days following the 

end of the Term, and at Lessee’s cost and expense, to decommission, deconstruct, 

dismantle and remove the System from the Premises.  During such one hundred 

eighty (180) day period, Lessee, its Affiliates and any employees, agents, 

representatives, contractors, subcontractors and other designees of any of the 

foregoing and any local electric utility personnel shall continue to have access to 

the Premises and the System as otherwise provided in this Lease, without 

payment of further Rent or other consideration, for purposes of such 

decommissioning, deconstruction, dismantling and removal. 

9) Insurance. 

(a) Each Party will, at its own cost and expense, maintain commercial general 

liability insurance with limits not less than $2,000,000 for injury to or death of 

one or more persons in any one occurrence and $1,000,000 for damage or 

destruction to property in any one occurrence.  Each Party will name and endorse 

the other Party as an additional insured in each such policy.  For the avoidance of 
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doubt, Lessee’s property insurance shall cover the System and Lessor’s property 

insurance shall cover the Premises. 

(b) Lessor shall provide and maintain insurance against any System Loss caused by 

the negligence or willful misconduct of Lessor or any of its employees, invitees, 

agents and representatives, not including business interruption insurance, in an 

amount not less than $1,000,000, with loss payable to Lessee.  The period of 

indemnity shall not be less than twelve (12) months.  Each policy shall waive the 

insurer’s right of subrogation, except that Lessor’s policy shall provide that in the 

event of casualty or loss at the Premises affecting the System, Lessee’s property 

insurer may proceed against the Lessor’s insurer.  Any such policies of insurance 

shall expressly provide that such insurance as to Lessee shall not be invalidated 

by any act, omission or neglect of Lessor and cannot be canceled without ten (10) 

Business Days’ prior written notice to Lessee.  As to each such policy, Lessor 

shall furnish to Lessee a certificate of insurance from the insurer, which certificate 

shall evidence the insurance coverage required by this Section 9.  In the event that 

Lessor is, notwithstanding the use of its commercially reasonable efforts, unable 

to obtain the insurance required by this Section 9, Lessee shall be entitled to 

obtain such insurance at Lessor’s cost and expense.  Lessor shall, promptly upon 

demand therefor from Lessee, reimburse Lessee for the full cost and expense of 

any such insurance that is obtained by Lessee. 

(c) The provisions of this Lease shall not be construed so as to relieve any insurer of 

its obligation to pay any insurance proceeds in accordance with the terms and 

conditions of valid and collectible insurance policies.  The liability of the Parties 

hereunder shall not be limited or reduced by insurance. 

10) Taxes.  Lessee shall pay all real estate or personal property taxes, possessory interest 

taxes, business or license taxes or fees, service payments in lieu of such taxes or fees, 

annual or periodic license or use fees, excises, assessments, bonds, levies, fees or charges 

of any kind which are assessed, levied, charged, confirmed, or imposed by any public 

authority due to Lessee’s occupancy and use of the Premises (or any portion or 

component thereof).  Lessor shall pay all (a) real and personal property taxes relating to 

the Premises, (b) inheritance or estate taxes imposed upon or assessed against the 

Premises, or any part thereof or interest therein, (c) taxes computed upon the basis of the 

net income or payments derived from the Premises by Lessor or the owner of any interest 

therein, and (d) taxes, fees, service payments, excises, assessments, bonds, levies, fees or 

charges of any kind which are adopted by any public authority after the date hereof. 

11) Liability and Indemnity. 

(a) Lessee Indemnity.  Lessee shall indemnify, defend and hold harmless, Lessor, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessor Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessor, and 

damage or destruction of property, including property of Lessor, any utility 

company or Lessor, arising out of (i) the gross negligence or willful misconduct 
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of Lessee, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessee or its Affiliates; or (ii) the material breach by 

Lessee of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessor Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessee’s obligations pursuant to this Section 11(a) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessor Indemnitee or 

the acts of third parties.  Lessee shall pay any cost that may be incurred by any 

Lessor Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(b) Lessor Indemnity.  Lessor shall indemnify, defend and hold harmless Lessee, its 

Affiliates, and any officers, agents and employees of any of the foregoing (the 

“Lessee Indemnitees”) from and against any claim, demand, lawsuit, or action of 

any kind for injury to or death of persons, including employees of Lessee, and 

damage or destruction of property, including property of Lessee, any utility 

company or Lessee, arising out of (i) the gross negligence or willful misconduct 

of Lessor, its Affiliates or any employees, agents, representatives, contractors or 

subcontractors of any of Lessor or its Affiliates; or (ii) the material breach by 

Lessor of any of its obligations, representations or warranties under this Lease.  

The obligation to indemnify shall extend to and encompass all reasonable costs 

incurred by any Lessee Indemnitee in defending such claims, demands, lawsuits 

or actions, including attorney, witness and expert witness fees, and any other 

litigation related expenses.  Lessor’s obligations pursuant to this Section 11(b) 

shall not extend to claims, demands, lawsuits or actions for liability to the extent 

attributable to the negligence or willful misconduct of any Lessee Indemnitee or 

the acts of third parties.  Lessor shall pay any cost that may be incurred by any 

Lessee Indemnitee in enforcing this indemnity, including reasonable attorneys’ 

fees. 

(c) No Consequential Damages.  Notwithstanding any provision in this Lease to the 

contrary, neither Lessee nor Lessor shall be liable to the other for incidental, 

consequential, special, punitive or indirect damages, including without limitation, 

loss of use, loss of profits, cost of capital or increased operating costs, arising out 

of this Lease whether by reason of contract, indemnity, strict liability, negligence, 

intentional conduct, breach of warranty or from breach of this Lease.  The 

foregoing provision shall not prohibit Lessee or Lessor from seeking and 

obtaining general contract damages for a breach of this Lease. 

12) Casualty or Condemnation; Force Majeure. 

(a) In the event the Premises shall be so damaged or destroyed so as to make the use 

of the Premises impractical as determined by Lessee, then Lessee may elect to 

terminate this Lease on not less than twenty (20) days’ prior notice to Lessor, 

effective as of a date specified in such notice.  If Lessee does not elect to 
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terminate this Lease pursuant to the previous sentence, Lessor shall exercise 

commercially reasonable efforts to repair the damage to the Premises and return 

the Premises to its condition prior to such damage or destruction; provided, 

however, that, except as otherwise provided in this Lease (including Section 9 and 

Section 11(b)), Lessor shall in no event be required to repair, replace or restore 

any property of Lessee comprising part of the System, which replacement or 

restoration shall be Lessee’s responsibility.  In the event of an award related to 

eminent domain or condemnation of all or part of the Premises, each Party shall 

be entitled to take from such an award that portion as allowed by Applicable Law 

for its respective property interest appropriated as well as any damages suffered 

thereby. 

(b) To the extent either Party is prevented by Force Majeure from carrying out, in 

whole or part, its obligations under this Lease and such Party (the “Claiming 

Party”) gives notice and details of the Force Majeure to the other Party as soon as 

practicable (and in any event within five (5) Business Days after the Force 

Majeure first prevents performance by the Claiming Party), then the Claiming 

Party will be excused from the performance of its obligations under this Lease 

(other than the obligation to make payments then due or becoming due, and 

except as otherwise provided in Sections 9 and 11).  The Claiming Party will use 

commercially reasonable efforts to eliminate or avoid the Force Majeure and 

resume performing its obligations hereunder; provided, however, that neither 

Party is required to settle any strikes, lockouts or similar disputes except on terms 

acceptable to such Party, in its sole discretion.  The non-Claiming Party will not 

be required to perform or resume performance of its obligations to the Claiming 

Party corresponding to the obligations of the Claiming Party excused by Force 

Majeure (other than the obligation to make payments then due or becoming due, 

and except as otherwise provided in Sections 9 and 11). 

13) Assignment. 

(a) Neither Party shall have the right to assign any of its rights, duties or obligations 

under this Lease without the prior written consent of the other Party, which 

consent may not be unreasonably withheld or delayed; provided, however, that 

Lessee may, in its sole discretion, without the consent of Lessor, assign any of its 

rights, duties or obligations under this Lease to (i) one or more parties providing 

financing or refinancing in connection with the development, construction, 

ownership, operation or maintenance of the System, or any representative of such 

parties, (ii) any present or future purchaser(s) of all or any portion of the Energy 

Output or Environmental Attributes, (iii) any Person succeeding to all or 

substantially all of the assets of Lessee, or (iv) a successor entity in a merger or 

acquisition transaction.  For the avoidance of doubt, changes in control of Lessee 

shall not be deemed to be assignments of this Lease. 

(b) In addition to the foregoing, Lessee may, in its sole discretion, without the 

consent of Lessor, assign its rights and obligations hereunder with respect to all or 

a portion of the Premises to any of its Affiliates.  In the event that Lessee assigns 
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its rights and obligations hereunder with respect to a portion of the Premises (the 

“Assigned Portion”) to any of its Affiliates (the “Assigned Portion Affiliate”) 

then, if Lessee or such Affiliate so requests, Lessor shall execute (i) with Lessee, 

an amendment to this Lease reflecting the removal of the Assigned Portion from 

the Premises for purposes of this Lease, and (ii) with the Assigned Portion 

Affiliate, a new lease agreement (the “Assigned Portion Lease”) in the form of, 

and on the same term and conditions set forth in, this Lease.  Upon execution of 

the Assigned Portion Lease, Lessee shall have no obligations in respect of the 

Assigned Portion and the Assigned Portion Affiliate shall have no obligations in 

respect of the remaining Premises subject to this Lease. 

(c) Any assignee of Lessee (other than any financing party or any representative 

thereof to whom this Lease is assigned in connection with the foregoing Section 

13(a)(i) or any Assigned Portion Affiliate that has executed an Assigned Portion 

Lease) or Lessor agrees to assume the obligations of the assignor under, and to be 

bound by the terms of, this Lease to the extent of such assignment. 

14) Cooperation with Financing.  Lessor acknowledges that Lessee may be financing or 

refinancing all or a portion of the development, construction, ownership, operation or 

maintenance of the System.  Lessor agrees that it shall cooperate with Lessee and its 

financing parties in connection with any such financing or refinancing, including (a) 

furnishing of such information, (b) giving such certificates, (c) executing such consents to 

collateral assignment, (d) providing such opinions of counsel, and (e) taking such other 

actions, in each case as Lessee and its financing parties may reasonably request; 

provided, however, that the foregoing undertaking shall not obligate Lessor to materially 

change any rights or benefits, or materially increase any obligations of Lessor, under this 

Lease (except for providing notices, additional cure periods and other customary rights 

and protections to the financing parties or their representative as such financing parties 

may reasonably request). 

15) Defaults and Remedies. 

(a) Default.  An “Event of Default” means, with respect to a Party (a “Defaulting 

Party”), the occurrence of any of the following: 

(i) the failure to make, when due, any payment required under this Lease if 

such failure is not remedied within ten (10) Business Days after the receipt 

by the Defaulting Party of a Notice of Default; 

(ii) the failure to perform any material covenant or obligation set forth in this 

Lease (except to the extent constituting a separate Event of Default), if 

such failure is not cured within thirty (30) days after the receipt by the 

Defaulting Party of a Notice of Default; provided, however, that if the 

nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 
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the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iii) any representation or warranty of the Defaulting Party is untrue or 

inaccurate in any material respect, which untruth or inaccuracy has a 

material adverse effect on the other Party, and the Defaulting Party fails to 

cure such material adverse effect within thirty (30) days after the receipt 

by the Defaulting Party of a Notice of Default; provided, however, that if 

the nature or extent of the obligation or obligations is such that, with the 

exercise of commercially reasonable diligence, more than thirty (30) days 

are required to effect such cure, then such thirty (30) day period shall be 

extended (up to a maximum of one hundred twenty (120) days in total) if 

the Defaulting Party commences to cure within such thirty (30) day period 

and thereafter pursues the same to completion with commercially 

reasonable diligence; 

(iv) such Party becomes Bankrupt; 

(v) such Party fails to provide or maintain in full force and effect any 

insurance required under this Leave, if such failure is not remedied within 

thirty (30) calendar days after receipt by the Defaulting Party of a Notice 

of Default; 

(vi) Lessor makes a transfer or assignment of its rights under this Lease other 

than in accordance with the terms and conditions hereof; or 

(vii) without limitation of any of the foregoing, Lessor fails to perform any 

covenant or obligation set forth in this Lease, failure which materially 

interferes with the System’s development, construction, ownership, 

operation or maintenance of the System for more than thirty (30) 

consecutive days. 

(b) Payment Under Protest.  The Defaulting Party may cure any monetary Event of 

Default by depositing the amount in controversy (not including claimed 

consequential, special, exemplary or punitive damages) in escrow with any 

reputable third party escrow, or by interpleading the same, which amount shall 

remain undistributed until final decision by a court of competent jurisdiction or 

upon agreement by the Parties.  No such deposit shall constitute a waiver of the 

Defaulting Party’s right to institute legal action for recovery of such amounts. 

(c) Remedies.  Upon the occurrence of an Event of Default, the Non-Defaulting Party 

shall have and shall be entitled to exercise any and all remedies available to it at 

law or in equity, including the right to terminate this Lease, all of which remedies 

shall be cumulative.  Such remedies shall include the right of the Non-Defaulting 

Party to pay or perform any obligations of the Defaulting Party that have not been 

paid or performed as required hereunder, and to obtain (i) subrogation rights 
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therefor and (ii) immediate reimbursement from the Defaulting Party for the 

actual, reasonable and verifiable out-of-pocket costs of such payment or 

performance. 

16) Dispute Resolution. 

(a) Notice of Dispute/Negotiated Resolution.  In the event of any controversy, claim 

or dispute between the Parties hereto arising out of or related to this Lease, or the 

breach hereof, that has not been resolved by informal discussions and 

negotiations, either Party may, by written notice to the other, invoke the formal 

dispute resolution procedures set forth herein.  The written notice invoking these 

procedures shall set forth in reasonable detail the nature, background and 

circumstances of the controversy, claim or dispute.  During the ten (10) Business 

Day period following such written notice, the Parties shall meet, confer and 

negotiate in good faith to resolve the dispute. 

(b) Arbitration. 

In the event that any controversy, claim or dispute between the Parties hereto 

arising out of or related to this Lease, or the breach hereof, cannot be settled or 

resolved amicably by the Parties during the ten (10) Business Day period of good 

faith negotiations provided for above, then either Party may submit such 

controversy, claim or dispute for arbitration before a single neutral arbitrator in 

accordance with the provisions contained herein and in accordance with the 

JAMS Comprehensive Arbitration Rules and Procedures (“JAMS Rules”); 

provided, however, that notwithstanding any provisions of such JAMS Rules, the 

Parties shall have the right to take depositions and obtain discovery regarding the 

subject matter of the arbitration, as provided by applicable law, as and to the 

extent that the arbitrator deems fair and reasonable.  The arbitrator shall determine 

all questions of fact and law relating to any controversy, claim or dispute 

hereunder, including but not limited to whether or not any such controversy, claim 

or dispute is subject to the arbitration provisions contained herein.  The arbitrator 

shall have no authority to award any relief that could not be awarded by a court 

applying the laws of the state in which the Premises are located.  The decision of 

the arbitrator shall be final, binding, and non-appealable except for fraud. 

Any Party desiring arbitration shall serve on the other Party and regional office of 

JAMS closest to Santa Rosa, California, in accordance with the JAMS Rules, its 

Notice of Intent to Arbitrate (“Notice of Intent to Arbitrate”).  The Notice of Intent 

to Arbitrate shall be served after the ten (10) Business Day period described in 

Section 16(a), but within a reasonable time after the claim, dispute or other matter 

in question has arisen, and in no event shall it be made after the date when 

institution of legal or equitable proceedings based on such claim, dispute or other 

matter in question would be barred by the applicable statutes of limitations.   

A single, neutral arbitrator shall be selected by the Parties, who is generally 

familiar with the factual and legal issues that relate to leasing of real property for 
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the development, construction, ownership, operation and maintenance of solar 

energy facilities.  In the event that the Parties are unable to agree on a neutral 

arbitrator, then one shall be selected in accordance with the AAA Rules.  The 

arbitration proceedings provided hereunder are hereby declared to be self-

executing, and it shall not be necessary to petition a court to compel arbitration. 

If a controversy, claim or dispute arises between the Parties that is subject to the 

arbitration provisions hereunder, and there exists or later arises a controversy, 

claim or dispute between the Parties and any third party, which controversy, claim 

or dispute arises out of or relates to the same transaction or series of transactions, 

such third party controversy, claim or dispute shall be consolidated with the 

arbitration proceedings hereunder; provided, however, that any such third party 

must be a party to an agreement with any of the parties that provides for 

arbitration of disputes thereunder in accordance with rules and procedures 

substantially the same in all material respects as provided for herein or, if not, 

must consent to arbitration as provided for hereunder. 

All arbitration proceedings shall be held in Santa Rosa, California.  Judgment 

upon the award rendered by the arbitrator may be entered in any court having 

jurisdiction. 

(c) Acknowledgment of Arbitration.  EACH PARTY UNDERSTANDS THAT THIS 

LEASE CONTAINS AN AGREEMENT TO ARBITRATE WITH RESPECT TO 

ANY DISPUTE OR NEED OF INTERPRETATION PERTAINING TO THIS 

LEASE.  AFTER SIGNING THIS LEASE.  EACH PARTY UNDERSTANDS 

THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING 

ANY DISPUTE THAT MAY ARISE AND THAT IS COVERED BY THE 

ARBITRATION PROVISION.  INSTEAD, EACH PARTY AGREES TO 

SUBMIT ANY SUCH DISPUTE TO IMPARTIAL ARBITRATION AS SET 

FORTH IN THIS LEASE. 

17) Miscellaneous. 

(a) Notices.  All notices, requests, statements or payments will be made to the 

addresses and persons specified below.  All notices will be made in writing except 

where this Lease expressly provides that notice may be made orally.  Notices 

required to be in writing will be delivered by hand delivery, overnight delivery, 

facsimile, or e-mail (so long as a copy of such e-mail notice is provided 

immediately thereafter in accordance with the requirements of this section by 

hand delivery, overnight delivery, or facsimile).  Notice by facsimile will (where 

confirmation of successful transmission is received) be deemed to have been 

received on the day on which it was transmitted (unless transmitted after 5:00 

p.m. at the place of receipt or on a day that is not a Business Day, in which case it 

will be deemed received on the next Business Day).  Notice by hand delivery or 

overnight delivery will be deemed to have been received when delivered.  Notice 

by e-mail will be deemed to have been received when such e-mail is transmitted, 

so long as a copy of such e-mail notice is delivered immediately thereafter by 
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hand delivery, overnight delivery, or facsimile.  When notice is permitted to be 

provided orally, notice by telephone will be permitted and will be deemed to have 

been received at the time the call is received.  A Party may change its address by 

providing notice of the same in accordance with the provisions of this section.  

Initial addresses for notice shall be as follows: 

Lessor: 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

With a copy to: 

Dr. John Asplund 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

 

Lessee: 

Clean Energy Design Group, Inc. 
1760 Wabash Avenue, #9050 

Springfield, IL 62791 
Attn: Mr. Daniel Griffin, Principal and Co-Founder 
Email: dgriffin@cleanenergydesigngroup.com 

 

18) Governing Law/Venue.  This Lease will be governed by the laws of the State of Illinois 

without giving effect to principles of conflicts of laws that would require the application 

of the law of another jurisdiction. 

19) Entire Agreement; Amendments.  This Lease and, if applicable, any PPA between 

Lessor and Lessee (including the exhibits, any written schedules, supplements or 

amendments hereto or thereto) constitute the entire agreement between the Parties, and 

shall supersede any prior oral or written agreements between the Parties, relating to the 

subject matter hereof or thereof.  Any amendment, modification or change to this Lease 

will be void unless in writing and signed by both Parties. 

20) Non-Waiver.  No failure or delay by either Party in exercising any right, power, 

privilege, or remedy hereunder will operate as a waiver thereof.  Any waiver must be in a 

writing signed by the Party making such waiver. 

21) Severability.  If any part, term, or provision of this Lease is determined by an arbitrator 

or court of competent jurisdiction to be invalid, illegal, or unenforceable, such 

determination shall not affect or impair the validity, legality, or enforceability of any 

other part, term, or provision of this Lease, and shall not render this Lease unenforceable 

mailto:dgriffin@cleanenergydesigngroup.com
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or invalid as a whole.  Rather the part of this Lease that is found invalid or unenforceable 

will be amended, changed, or interpreted to achieve as nearly as possible the same 

objectives and economic effect as the original provision, or replaced to the extent 

possible, with a legal, enforceable, and valid provision that is as similar in tenor to the 

stricken provision, within the limits of Applicable Law or applicable court decisions, and 

the remainder of this Lease will remain in full force. 

22) No Third Party Beneficiaries.  Nothing in this Lease will provide any benefit to any 

third party or entitle any third party (other than any Lessor Indemnitee or Lessee 

Indemnitee) to any claim, cause of action, remedy or right of any kind. 

23) No Recourse to Affiliates.  This Lease is solely and exclusively between the Parties, and 

any obligations created herein on the part of either Party shall be the obligations solely of 

such Party.  No Party shall have recourse to any parent, subsidiary, partner, member, 

Affiliate, lender, director, officer or employee of the other Party for performance or non-

performance of any obligation hereunder, unless such obligations were assumed in 

writing by the Person against whom recourse is sought. 

24) Relationships of Parties.  This Lease shall not be interpreted to create an association, 

joint venture, or partnership between the Parties nor to impose any partnership obligation 

or liability upon either Party. 

25) Attorneys’ Fees.  If any arbitration or other proceeding is instituted between the Parties 

in connection with this Lease, the losing Party shall pay to the prevailing Party a 

reasonable sum for attorneys’ and experts’ fees and costs incurred in bringing or 

defending such arbitration or proceeding or enforcing any decision granted therein. 

26) Counterparts.  This Lease may be executed in several counterparts, each of which is an 

original and all of which together constitute one and the same instrument.  A signature on 

a copy of this Lease received by either Party by facsimile is binding upon the other Party 

as an original.  Both Parties agree that a photocopy of such facsimile may also be treated 

by the Parties as a duplicate original. 

27) Further Assurances.  The Parties shall do such further acts, perform such further 

actions, execute and deliver such further or additional documents and instruments as may 

be reasonably required or appropriate to consummate, evidence, or confirm the 

agreements and understandings contained herein and to carry out the intent and purposes 

of this Lease. 

28) Construction of Agreement.  This Lease and any ambiguities or uncertainties contained 

herein shall be equally and fairly interpreted for the benefit of and against both Parties 

and shall further be construed and interpreted without reference to the identity of the 

Party preparing this document, it being expressly understood and agreed that the Parties 

participated equally in the negotiation and preparation of this Lease or have had equal 

opportunity to do so.  Accordingly, the Parties hereby waive the legal presumption that 

the language of the contract should be interpreted most strongly against the Party who 

caused the uncertainty to exist. 



16 

 

29) Exhibits and Schedules; Headings; Defined Terms.  Any and all exhibits and 

schedules referenced herein or attached hereto are hereby incorporated into this Lease by 

reference.  The headings in this Lease are solely for convenience and ease of reference and shall 

have no effect in interpreting the meaning of any provision of this Lease.  Capitalized terms used 

herein shall have the corresponding meanings given to such terms in Exhibit C. 

30) Survival.  The provisions of Sections 8, 11, 12,14, 15, 16 and 17 hereof will survive any 

expiration or termination of this Lease. 

31) Estoppel.  Either Party, without charge, at any time and from time to time, within five (5) 

Business Days after receipt of a written request by the other Party, shall deliver a written 

instrument, duly executed, certifying to such requesting Party, or any other Person 

specified by such requesting Party: 

(a) that this Lease is unmodified and in full force and effect, or if there has been any 

modification, that the same is in full force and effect as so modified, and 

identifying any such modification; 

(b) whether or not to the knowledge of such Party there are then existing any defenses 

in favor of such Party against enforcement of any of the terms, covenants and 

conditions of this Lease and, if so, specifying the same and also whether or not to 

the knowledge of such Party the other party has observed and performed all of the 

terms, covenants and conditions on its part to be observed and performed, and if 

not, specifying the same; 

(c) such other information as may be reasonably requested by a Party hereto. 

Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contrary to the facts contained in 

the certificate. 

32) Confidentiality. 

(a) Each Party (the “Receiving Party”) will hold in confidence any information 

concerning the affairs of the other Party (the “Disclosing Party”) and will not 

disclose, publish or make use of such information unless (A) the Disclosing Party 

agrees in writing to the release of such information, the Receiving Party can 

establish that the information was generally available in the public domain at the 

time of such disclosure or was developed independently by the Disclosing Party, 

or such data or information is required by Applicable Law to be disclosed; 

provided, however, that such disclosure will be made only to the extent required 

by Applicable Law and, to the extent permitted by Applicable Law, only after 

providing the Disclosing Party with prior written notice.  Notwithstanding the 

foregoing, each Party agrees that the other Party may disclose such data and 

information to its officers, directors, employees, agents, representatives, 

subcontractors, lenders, investors, potential lenders or potential investors, on a 

“need to know” basis; provided, however, that such officers, directors, employees, 

agents, representatives and subcontractors will be advised of the confidentiality 
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provisions hereof.  Upon any termination or expiration of this Lease, the 

Receiving Party will promptly return to the Disclosing Party all such data and 

information in the Receiving Party’s possession (or in the possession of any other 

person or entity permitted hereby to possess such information pursuant hereto) at 

such time, unless otherwise directed by the Disclosing Party. 

(b) The obligations of the Parties under this Section will survive for a period of two 

(2) years from and after the termination of this Lease. 

33) Waiver of Sovereign Immunity.  Lessor hereby irrevocably and unconditionally agrees 

that, to the extent that it, or any of its assets has or may hereafter acquire any right of 

immunity, whether characterized as sovereign immunity or otherwise, from any legal 

proceedings, to enforce any liability or obligation related to or arising from this Lease, 

including immunity from service of process, immunity from jurisdiction or judgment of 

any court or tribunal, immunity from execution of a judgment and immunity of any of its 

property from attachment prior to any entry of judgment, or from attachment in aid of 

execution upon a judgment, it hereby expressly and irrevocably waives any such 

immunity to the extent permitted by Applicable Law, and agrees not to assert any such 

right or claim in any such proceedings. 

IN WITNESS WHEREOF, the Parties have executed this Lease on the day and year first 

above written.   

Attest: 

 

__________________________ 

 

Galesburg CUSD 205, Lessor: 

 

By: ________________________ 

Name: Dr. John Asplund  

Title:  Superintendent 

 Clean Energy Design Group, Inc., Lessee 

By: ________________________ 

Name:  Mr. Daniel Griffin 

Title:  Principal and Co-Founder 

  

 



 

EXHIBIT A 

Description of Premises 

The Premises consist of the parcels described below (each, a “Parcel”), each owned, 

operated and managed by Lessor in and around the city of Galesburg, Illinois.  All of the 

Premises will be leased to Lessee for the purpose of developing, constructing, owning, operating 

and maintaining the System, and as otherwise described in the Lease. 

Parcel Designation Description Location 

 5.5 Acres 1135 W. Fremont Street 

Galesburg, IL 61401 

 

  



 

 

EXHIBIT B 

RENT 

Lessee shall pay Rent to Lessor according to the following schedule: 

 $833.33 Rent x 5.5 Acres = $4,583.32 

  



 

EXHIBIT C 

SCHEDULE OF DEFINITIONS AND RULES OF INTERPRETATION 

1) Definitions.  The definitions provided below and elsewhere in this Lease will apply to the 

defined terms used in this Lease: 

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly, through 

one or more intermediaries, controls, or is controlled by, or is under common control with, such 

entity. 

“Applicable Law” means, with respect to any governmental authority, any constitutional 

provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision, 

certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline, 

governmental approval, consent or requirement of such governmental authority, enforceable at 

law or in equity, along with the interpretation and administration thereof by any governmental 

authority. 

“Assigned Portion” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Affiliate” shall have the meaning ascribed in Section 13(b). 

“Assigned Portion Lease” shall have the meaning ascribed in Section 13(b). 

“Bankrupt” means that a Person: (a) is dissolved (other than pursuant to a consolidation, 

amalgamation or merger); (b) becomes insolvent or is unable to pay its debts or fails (or admits 

in writing its inability) generally to pay its debts as they become due; (c) makes a general 

assignment, arrangement or composition with or for the benefit of its creditors; (d) has instituted 

against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under 

any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is 

presented for its winding-up, reorganization or liquidation, which proceeding or petition is not 

dismissed, stayed or vacated within ninety (90) days thereafter; (e) commences a voluntary 

proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any 

bankruptcy or insolvency law or other similar law affecting creditors’ rights; (f) seeks or 

consents to the appointment of an administrator, provisional liquidator, conservator, receiver, 

trustee, custodian or other similar official for it or for all or substantially all of its assets; or (g) 

has insolvency, receivership, reorganization, bankruptcy, or similar proceedings commenced 

against it and such proceedings remain undismissed or unstayed for a period of ninety (90) days. 

“Bankruptcy Code” means the United States Bankruptcy Code. 

“Business Day” means a calendar day excluding Saturdays, Sundays and days that are official 

holidays of the United States or the State of Maryland. 

“Claiming Party” shall have the meaning ascribed in Section 12(b).   

“Defaulting Party” shall have the meaning ascribed to it in Section 15(a). 



 

“Delivery Point” means the agreed location or locations where Energy is to be delivered and 

received under a PPA. 

“Disclosing Party” shall have the meaning ascribed to it in Section 17(q).   

“Effective Date” shall have the meaning ascribed to it in the preamble. 

“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in kilowatt-

hours). 

“Energy Output” means the amount of electrical energy generated by the System and delivered 

to the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the Metering 

Device. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and 

allowances, howsoever entitled, attributable to the generation from the System, and its 

displacement of conventional energy generation.  Environmental Attributes include but are not 

limited to Renewable Energy Credits, as well as: (a) any avoided emissions of pollutants to the 

air, soil or water such as sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO) and 

other pollutants; (b) any avoided emissions of carbon dioxide (C02), methane (CH4) nitrous 

oxide, hydrofluoro carbons, perfluoro carbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate 

Change, or otherwise by Applicable Law, to contribute to the actual or potential threat of altering 

the Earth’s climate by trapping heat in the atmosphere; and (c) the reporting rights to these 

avoided emissions such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a Green Tag Purchaser to report the ownership of accumulated Green Tags in compliance 

with Applicable Law, and to a federal or state agency or any other Person at the Green Tag 

Purchaser’s discretion, and include without limitation those Green Tag Reporting Rights accruing 

under Section 1605(b) of The Energy Policy Act of 1992 and any present or future Applicable 

Law, and international or foreign emissions trading program.  Green Tags are accumulated on 

MWh basis and one Green Tag represents the Environmental Attributes associated with one (1) 

MWh of energy. 

“Event of Default” shall have the meaning ascribed to it in Section 15(a). 

“Force Majeure” means any event or circumstance that prevents a Party from performing its 

obligations under this Lease, which event or circumstance is not within the reasonable control, or 

the result of the negligence, of the Claiming Party.  Economic hardship of either Party shall not 

constitute Force Majeure. 

“Insolation” shall have the meaning ascribed to it in Section 6(h). 

“JAMS Rules” shall have the meaning ascribed to it in Section 16(b)(i).  

“Lease” shall have the meaning ascribed to it in the preamble. 

“Lessee” shall have the meaning ascribed to it in the preamble. 



 

“Lessee Indemnitees” shall have the meaning ascribed to it in Section 11(b). 

“Lessor” shall have the meaning ascribed to it in the preamble. 

“Lessor Indemnitees” shall have the meaning ascribed to it in Section 11(a). 

“Lessor’s Landlord” shall have the meaning ascribed to it in Section 6(d).   

“Metering Device” means any and all meters at or before any Delivery Point needed for the 

registration, recording, and transmission of information regarding the Energy generated by the 

System and delivered to the Delivery Point. 

“Notice of Default” shall have the meaning ascribed to it in Section 14(b). 

“Notice of Intent to Arbitrate” shall have the meaning ascribed to it in Section 15(b)(ii). 

“Parcel” shall have the meaning ascribed to it in Exhibit A. 

“Party” and “Parties” shall have the meaning ascribed to it in the preamble. 

“Person” means an individual, general or limited partnership, corporation, municipal corporation, 

business trust, joint stock company, trust, unincorporated association, joint venture, 

governmental authority, limited liability company, or any other entity of whatever nature. 

“PPA” means a power purchase agreement entered into between Lessee and another Person, 

pursuant to which Lessee sells all or any portion of the Electrical Output or all or any portion of 

the Environmental Attributes to such other Person. 

“Premises” shall have the meaning ascribed to it in the recitals.   

“Receiving Party” shall have the meaning ascribed to it in Section 17(g).   

“Rent” shall have the meaning ascribed to it in Section 2. 

“Station Power” means electric energy consumed in the start-up and operation of the System, as 

distinct from the alternating current output of the System. 

“System” shall have the meaning ascribed to it in the recitals. 

“System Loss” means loss, theft, damage or destruction of the System or any portion thereof, or 

any other occurrence or event that prevents or limits the System from operating in whole or in 

part, resulting from or arising out of any cause (including casualty and condemnation) other than 

(a) Lessee’s negligence or intentional misconduct, (b) Lessee’s breach of maintenance 

obligations under the PPA, or (c) normal wear and tear of the System. 

“Term” shall have the meaning ascribed to it in Section 8(a). 

2) Rules of Interpretation.  In this Lease, unless expressly provided otherwise: 



 

a) the words “herein,” “hereunder” and “hereof’ refer to the provisions of this Lease and a 

reference to a recital, Article, Section, subsection or paragraph of this Lease or any other 

agreement is a reference to a recital, Article, Section, subsection or paragraph of this 

Lease or other agreement in which it is used unless otherwise stated; 

b) references to this Lease, or any other agreement or instrument, includes any schedule, 

exhibit, annex or other attachment hereto or thereto; 

c) a reference to a paragraph also refers to the subsection in which it is contained, and a 

reference to a subsection refers to the Section in which it is contained; 

d) a reference to this Lease, any other agreement or an instrument or any provision of any of 

them includes any amendment, variation, restatement or replacement of this Lease or 

such other agreement, instrument or provision, as the case may be; 

e) a reference to a statute or other law or a provision of any of them includes all regulations, 

rules, subordinate legislation and other instruments issued or promulgated thereunder as 

in effect from time to time and all consolidations, amendments, re-enactments, extensions 

or replacements of such statute, law or provision; 

f) the singular includes the plural and vice versa; 

g) a reference to a Person includes a reference to the Person’s executors and administrators 

(in the case of a natural person) and successors, substitutes (including Persons taking by 

novation) and permitted assigns; 

h) words of any gender shall include the corresponding words of the other gender; 

i) “including” means “including, but not limited to,” and other forms of the verb “to 

include” are to be interpreted similarly; 

j) references to “or” shall be deemed to be disjunctive but not necessarily exclusive, (i.e., 

unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather 

than “either/or”); 

k) where a period of time is specified to run from or after a given day or the day of an act or 

event, it is to be calculated exclusive of such day; and where a period of time is specified 

as commencing on a given day or the day of an act or event, it is to be calculated 

inclusive of such day; 

1) a reference to a Business Day is a reference to a period of time commencing at 9:00 a.m.  

local time on a Business Day and ending at 5:00 p.m.  local time on the same Business 

Day; 

m) if the time for performing an obligation under this Lease expires on a day that is not a 

Business Day, the time shall be extended until that time on the next Business Day; 



 

n) a reference to (i) a month is a reference to a calendar month and (ii) a year is a reference 

to a calendar year; 

o) where a word or phrase is specifically defined, other grammatical forms of such word or 

phrase have corresponding meanings; 

p) a reference to time is a reference to the time in effect in Washington, DC on the relevant 

date; and 

q) if a payment prescribed under this Lease to be made by a Party on or by a given Business 

Day is made after 2:00 pm on such Business Day, it is taken to be made on the next 

Business Day. 



 

 
SAPC Solar Power Purchase Agreement Version 1.1 

Solar Power Purchase Agreement 

This Solar Power Purchase Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively 

the “Parties”) as of the date signed by Seller below (the “Effective Date”). 

Purchaser: Galesburg CUSD 205  Seller: Clean Energy Design Group, Inc. 

Name 

and 

Address 

Galesburg CUSD 205 

932 Harrison Street 

Galesburg, IL 61402 

Name 

and 

Address 

Clean Energy Design Group, Inc. 

1760 Wabash Avenue, #9050 

Springfield, IL 62791 

Phone (309) 973-2101 Phone  

Fax  Fax  

E-mail jasplund@galesburg205.org  E-mail dgriffin@cleanenergydesigngroup.com 

Premises 

Ownership 

Purchaser [X] owns [__] leases the 

Premises. 

List Premises Owner, if different from 

Purchaser: __________ 

 

 

Additional 

Seller 

Information 

 

This Agreement sets forth the terms and conditions of the purchase and sale of solar generated electric energy from the solar panel 

system described in Exhibit 2 (the “System”) and installed at the Purchaser’s facility described in Exhibit 2 (the “Facility”).  

The exhibits listed below are incorporated by reference and made part of this Agreement.  

 

Exhibit 1 Basic Terms and Conditions 

Exhibit 2 System Description 

Exhibit 3 Credit Information 

Exhibit 4 General Terms and Conditions 

Exhibit 5 Form of Memorandum of License 

 

 

  

Purchaser:   Galesburg CUSD 205  

 

Signature:    

Printed Name:  Dr. John Asplund 

Title:  Superintendent 

Date:   

Seller:  Clean Energy Design Group, Inc. 

 

Signature:  ______________________ 

Printed Name:   Mr. Daniel Griffin 

Title:   Principal and Co-Founder 

Date:   

 

  

mailto:jasplund@galesburg205.org
mailto:dgriffin@cleanenergydesigngroup.com
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Exhibit 1 

Basic Terms and Conditions 

1. Initial Term: Fifteen (15) years, beginning on the Commercial Operation Date.  

2. Additional Terms:  Up to two (2) Additional Terms of five (5) years each (each an “Additional Term”). 

3. Environmental Incentives, Environmental Attributes, Renewable Energy Credits (“RECs”) and Tax Credits: Accrue 

to Seller. 

 

4. Total Contract Price (Estimated for Initial 20 Year PPA Period): $1,202,470 

5. Initial Monthly Charge:  

a. Late Payment (>30 days): See 4(d) of Terms and Conditions 

b. Late Payment Interest:  See 4(d) of Terms and Conditions – 2.5% over prime 

6. Annual Escalation Rate: 1% 

7. Initial PPA Price per kilowatt hour (“kWh”): $0.0400 

8. Final PPA Price per kWh: $0.0495   

9. Contract Price Assumptions. The Contract Price is based on the following assumptions: 

a. Interconnection costs for the System will not exceed $[   N/A    ] in the aggregate. 

b. Statutory prevailing wage rates do__X__  do not  _____ apply. 

c. A Performance Guaranty is _____ is not_X____ being provided by Seller, but is __X___ is not_____ being provided by 

equipment manufacturer. 

10. Contract Price Exclusions. Unless Seller and Purchaser have agreed otherwise in writing, and except as otherwise provided, 

the Contract Price excludes the following: 

a. Unforeseen groundwork (including excavation and circumvention of underground obstacles). Upgrades or repair to 

customer or utility electrical infrastructure (including, but not limited to. client or utility service, transformers, substations, 

poles, breakers, reclosers, and disconnects). 

b. Snow removal, tree trimming, mowing and any landscape improvements. 

c. Decorative fencing and/or any visual screening materials, decorative enhancements to solar support structures (including, 

but not limited to, painting, paint matching, masonry/stone work, and any lighting not required to meet the minimum code 

compliance). 

d. Removal of existing lighting, light poles, or concrete light post bases. 

e. Roof membrane maintenance or reroofing work. 

f. Structural upgrades to the Improvements, including ADA upgrades. 

g. Installation of public information screen or kiosk (including accompanying internet connection, power supply, technical 

support and ADA access).  

h. Changes in System design caused by any inaccuracy or ambiguity in information provided by Purchaser, including 

information regarding Purchaser’s energy use, the Premises and the Improvements, including building plans and 

specifications. 



 

Solar Power Purchase Agreement Version - April 2019 

11. SMART Inverter Rebate: Purchaser assigns all right, title and interest in the Smart Inverter Rebate associated with the 

distributed generation and Seller shall be entitled to any rebate therefor provided under Subsection 16-107.5(l) of the Public 

Utilities Act. 

12. Estimated Conditional Satisfaction Date: Q4-2019 

13. Estimated Commercial Operation Date: Q4-2019 

14. Estimated System Life: 25 Years 
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Exhibit 2 

System Description 

1. System Location: 1135 W. Fremont Street, Galesburg, IL 61401 

2. System Size (DC kW): 1,132 

3. Expected First Year Energy Production (kWh): 1,785,494 

4. Expected Annual Energy Degradation (%): 0.05 

5. Expected Structure: [X]Ground Mount [_] Roof Mount [] Parking Structure [_] Other 

6. Expected Module(s): 

Manufacturer/Model Quantity 

Seraphim 330W or Tier 1 Equivalent  

7. Expected Inverter(s): 

Manufacturer/Model Quantity 

Solectria PVI 60tl480 5 

8. Facility and System Layout:  See Exhibit 2, Attachment A 

9. Utility: Ameren Illinois Company [Commonwealth Edison Company/MidAmerican Energy Company] 

10. EPC (engineering, procurement, construction) Services Provider (Tentative): Evergreen Solar Services (ESS), Inc. 

and/or Clean Energy Design Group (CEDG), Inc. 
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Exhibit 2 

Attachment A:  

Facility and System Layout 

 

 

An Aerial Photograph of the Facility 
See Below 

Site Plan of the System See Below 

Delivery Point See Below 

Access Points See Below 
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Exhibit 3 

Credit Information 

 

Promptly following the execution of this Agreement, Purchaser shall supply Seller with the following credit information: 

 

PURCHASER INFORMATION 

Name:  Galesburg CUSD 205 Tax ID:  

Previous & Other Names: n/a Website:    http://ghs.galesburg205.org 

Corporate Address:  932 Harrison Street,  

 

City, State, Zip  Galesburg, IL 61402 

 

  

Phone Number: (309) 973-2101 Fax Number:  

Entity Type 

Check One: 

S-Corp C-Corp Partnership Sole Prop Inc. LLP Other:  

High School 

Property Address for Solar Installation: 

1135 W. Fremont Street 
City, State: 

Galesburg, IL 

Zip Code: 

61401 

Property Owned by Applicant 

[ X]    YES 

[    ]     NO 

Property Type 

High School 
Insurance Agent Name 

To Be Provided 

Agents Phone: 

To Be Provided 

Name of Property Owner if Not Applicant 

n/a  

Information Requested: Please submit the information required below via electronic format to:  

 
Corporate Records 

□ Copy of Articles of Incorporation, Partnership Agreement, Fictitious Name Statement or Organizational formation Documents (If applicable). 

Financial Statements 

□ Last two (2) years of CPA audited, reviewed, compiled statements (Balance Sheet, Income Statement, Cash Flow).  

 

Real Estate Documents 

 

□ Lease with Premises Fee Owner 

 

□ Copies of Liens or Third-Party Security Interests in the Premises 

 

Seller may request you provide additional documentation to complete the credit evaluation process. Seller will notify you if additional information is required. 
 

 

The above information and any information attached is furnished to Seller and its Financing Parties in connection with the Application of credit for which you may apply 

or credit you may guarantee.  You acknowledge and understand that Seller and its Financing Parties are relying on this information in deciding to grant or continue credit 

or to accept a guarantee of credit. You represent, warrant and certify that the information provided herein is true, correct and complete.  Seller and its Financing Parties 

are authorized to make all inquiries deemed necessary to verify the accuracy of the information contained herein and to determine your creditworthiness.  You authorize 

any person or consumer-reporting agency to give Seller and its Financing Parties any information they may have about you.  You authorize Seller and its Financing 

Parties to answer questions about their credit experience with you.  Subject to any non-disclosure agreement between you and Seller and its Financing Parties, this form 

and any other information given to Seller and its Financing Parties shall be the property of Seller and its Financing Parties. If your application for business credit is 

denied you have the right to a written statement of the specific reason for the denial.  To obtain the statement, please contact Seller at   .  You must contact us 

within 60 days from date you are notified of our decision.  We will send you a written statement of reasons for the denial within 30 days of receiving your request.   

  

NOTICE:  The Federal Equal Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, 

marital status or age (provided the applicant has the capacity to enter into a binding contract); because all or part of the applicant's income derives from any public 

assistance programs; or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers 

compliance with this law concerning this creditor is the Office of the Comptroller of the Currency, Customer Assistance Unit, 1301 McKinney Street, Suite 3450, 

Houston, Texas 77010-9050.  Seller and its Financing Parties are an equal opportunity lender. 

Signature: Title: Date: 



 

 

Exhibit 4 

Solar Power Purchase Agreement  

General Terms and Conditions 

 

1. Definitions and Interpretation:  Unless otherwise defined or required by the context in which any term appears:  (a) the 

singular includes the plural and vice versa; (b) the words “herein,” “hereof” and “hereunder” refer to this Agreement as a 

whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 

instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

time; and (d) the words “include,” “includes” and “including” mean include, includes, including, but not limited to, and 

including “without limitation.”  The captions or headings in this Agreement are strictly for convenience and shall not be 

considered in interpreting this Agreement. 

2. Purchase and Sale of Electricity.  Purchaser shall purchase from Seller, and Seller shall sell to Purchaser, all of the electric 

energy generated by the System during the Initial Term and any Additional Term (as defined in Exhibit 1, and collectively 

the “Term”).   Electric energy generated by the System will be delivered to Purchaser at the delivery point identified on 

Exhibit 2 (the “Delivery Point”).  Purchaser shall take title to the electric energy generated by the System at the Delivery 

Point, and risk of loss will pass from Seller to Purchaser at the Delivery Point.  Purchaser may purchase electric energy for 

the Facility from other sources if the Purchaser's electric requirements at the Facility exceed the output of the System.  Any 

purchase, sale and/or delivery of electric energy generated by the System prior to the Commercial Operation Date shall be 

treated as purchase, sale and/or delivery of limited amounts of test energy only and shall not indicate that the System has 

been put in commercial operation by the purchase, sale and/or delivery of such test energy. The energy purchased by 

Purchaser from Seller under this Agreement shall not be resold, assigned or otherwise transferred to any other person without 

prior approval of the Seller.  

3. Term and Termination. 

a. Initial Term.  The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 

Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 

provided for in this Agreement.  The “Commercial Operation Date” is the date Seller gives Purchaser written 

notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point and 

has permission to operate from the relevant Governmental Authority. Such notice shall be deemed effective unless 

Purchaser reasonably objects within five (5) days of the date of such notice. Upon Purchaser’s request, Seller will 

give Purchaser copies of certificates of completion or similar documentation from Seller’s contractor and the 

interconnection or similar agreement with the entity authorized and required under applicable law to provide electric 

distribution service to Purchaser at the Facility (the “Utility”), as set forth on Exhibit 2.  This Agreement is 

effective as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by 

preventing it from installing the System or otherwise not performing shall not excuse Purchaser’s obligations to 

make payments that otherwise would have been due under this Agreement.    

b. Additional Terms.  Prior to the end of the Initial Term or of any applicable Additional Term, as defined below, if 

Purchaser has not exercised its option to purchase the System, either Party may give the other Party written notice of 

its desire to extend this Agreement on the terms and conditions set forth herein for the number and length of 

additional periods specified in Exhibit 1 (each such additional period, an “Additional Term”).  Such notice shall be 

given, if at all, not more than one hundred twenty (120) and not less than sixty (60) days before the last day of the 

Initial Term or the then current Additional Term, as applicable.  The Party receiving the notice requesting an 

Additional Term shall respond positively or negatively to that request in writing within thirty (30) days after receipt 

of the request.  Failure to respond within such thirty (30) day period shall be deemed a rejection of the offer for an 

Additional Term.  If both Parties agree to an Additional Term, the Additional Term shall begin immediately upon 

the conclusion of the Initial Term or the then current Additional Term on the same terms and conditions as set forth 

in this Agreement.  If the Party receiving the request for an Additional Term rejects or is deemed to reject the first 

Party’s offer, this Agreement shall terminate at the end of the Initial Term (if the same has not been extended) or the 

then current Additional Term.  

4. Billing and Payment. 

a. Monthly Charges.  Purchaser shall pay Seller monthly for the electric energy generated by the System and 

delivered to the Delivery Point at the $/kWh rate shown in Exhibit 1 (the “Contract Price”).  The total number of 

monthly payments during the Initial Term is one hundred and eighty (180). The monthly payment for such energy 

will be equal to the applicable $/kWh rate multiplied by the number of kWh of energy generated during the 

applicable month, as measured by the System meter.  



 

 

b. Monthly Invoices.  Seller shall invoice Purchaser monthly, either manually or through ACH.  Such monthly 

invoices shall state (i) the amount of electric energy produced by the System and delivered to the Delivery Point, (ii) 

the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii) the total amount due from 

Purchaser.  The Contract Price includes ACH invoicing.  If manual invoicing is required, a twenty-five dollar ($25) 

handling charge will be added to each invoice. 

c. Taxes.  Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 

or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 

electric distribution system, including property taxes on the System. Seller is responsible for: (1) payment of income 

taxes or similar taxes imposed on Seller’s revenues due to the sale of electricity under this Agreement; and (2) 

personal property taxes imposed on the System (“Seller’s Taxes”). For purposes of this Section 4(d), “Taxes” 

means any federal, state and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, 

excise, transaction, and other taxes, regulatory fees, surcharges or other similar charges, but shall not include any 

income taxes or similar taxes imposed on Seller’s revenues due to the sale of energy under this Agreement, which 

shall be Seller’s responsibility.  Both Parties shall use reasonable efforts to administer this Agreement and 

implement its provisions so as to minimize Taxes.  In the event any sales of electric energy or Environmental 

Attributes, if any, hereunder are eligible to be exempted from or not subject to one or more Taxes, promptly upon 

Seller’s request therefore Purchaser shall provide Seller with all necessary documentation to obtain such exemption 

or exclusion at no out of pocket cost to Purchaser. 

d. Payment Terms.  All amounts due under this Agreement shall begin with the Commercial Operation Date and be 

due and payable net twenty (20) days from receipt of invoice.  Any undisputed portion of the invoice amount not 

paid within the twenty (20) day period shall accrue interest at the annual rate of two and one-half percent (2.5%) 

over the prime rate, as published in the Wall Street Journal (but not to exceed the maximum rate permitted by law). 

5. Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibit 1, Seller is the owner of, and is entitled to the benefit of, all Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits, and Purchaser’s purchase of electricity under this Agreement does not 

include any right to any Environmental Attributes, Environmental Incentives, RECs or Tax Credits or any other attributes of 

ownership and operation of the System, all of which shall be retained by Seller.  Purchaser shall cooperate with Seller in 

obtaining, securing and transferring to Seller all Environmental Attributes, Environmental Incentives, RECs and Tax Credits, 

including by using the electric energy generated by the System in a manner necessary to qualify for the same. Purchaser shall 

not make any filing or statements inconsistent with Seller’s ownership interests in the Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits. Purchaser shall not be obligated to incur any out–of–pocket costs or 

expenses in connection with such actions unless reimbursed by Seller.  If any Environmental Attributes, Environmental 

Incentives, RECs and Tax Credits are paid directly to Purchaser, Purchaser shall immediately pay such amounts over to 

Seller.  To avoid any conflicts with fair trade rules regarding claims of solar or renewable energy use, Purchaser, if engaged 

in commerce and/or trade, shall submit to Seller for approval any press releases regarding Purchaser’s use of solar or 

renewable energy and shall not submit for publication any such releases without the written approval of Seller.  Approval 

shall not be unreasonably withheld, and Seller’s review and approval shall be made in a timely manner to permit Purchaser’s 

timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 

entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional 

energy generation, including (a) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), 

nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (b) any avoided emissions of carbon dioxide (CO2), 

methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 

(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 

to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; and (c) the 

reporting rights related to these avoided emissions, such as Green Tag Reporting Rights.  Green Tag Reporting Rights are the 

right of a party to report the ownership of accumulated Green Tags in compliance with federal or state law, if applicable, and 

to a federal or state agency or any other party, and include Green Tag Reporting Rights accruing under Section 1605(b) of 

The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or 

foreign emissions trading program.  Environmental Attributes do not include Environmental Incentives,  Tax Credits or 

RECs. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, emissions 

reduction credits, emissions allowances, green tags tradable renewable credits and Green-e® products. 

“Environmental Incentives” means any and all credits, rebates, subsidies, payments or other incentives that relate to self–

generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 



 

 

other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 

any Governmental Authority.  Environmental Incentives do not include Environmental Attributes, Tax Credits or RECs. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 

subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 

body, agency, bureau or entity (including the Federal Energy Regulatory Commission or any state Public Utilities 

Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (a) investment tax credits, (b) production tax credits and (c) similar tax credits or grants 

under federal, state or local law relating to the construction, ownership or production of energy from the System.  Tax Credits 

do not include Environmental Attributes, Environmental Incentives or RECs. 

“REC” means a renewable energy credit or certificate under any state renewable portfolio, standard or federal renewable 

energy standard, voluntary renewable energy credit certified by a non-governmental organization, pollution allowance, 

carbon credit and any similar environmental allowance or credit, and any present or future federal, state, or local law, 

regulation or bill, and international or foreign emissions trading program, in each case relating to the construction, ownership, 

use or production of energy from the System, provided that RECs shall not include Environmental Attributes, Environmental 

Incentives or Tax Credits. 

6. Conditions to Obligations. 

a. Conditions to Seller’s Obligations.  Seller’s obligations under this Agreement are conditioned on the completion of 

the following conditions to Seller’s reasonable satisfaction on or before the Condition Satisfaction Date: 

i. Completion of a physical inspection of the Facility and the property upon which the Facility is located (the 

“Premises”) including, if applicable, geotechnical work, and real estate due diligence which demonstrates 

the suitability of the Facility and the Premises for the System; 

ii. Approval of (A) this Agreement and (B) the Construction Agreement (if any) for the System by Seller’s 

Financing Parties.  “Construction Agreement” as used in this subsection means an agreement between 

Seller and any contractor or subcontractor to install the System;   

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

iv. Receipt of all necessary zoning, land use and building permits; and 

v. Execution of all necessary agreements with the Utility for interconnection of the System to Facility 

electrical system and/or the Utility’s electric distribution system. 

b. Failure of Conditions.  If any of the conditions listed in subsection (a) are not satisfied by the Condition 

Satisfaction Date, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed 

conditions.  If the Parties are unable to negotiate new dates, then Seller may terminate this Agreement upon ten (10) 

days written notice to Buyer without liability for costs or damages or triggering a default under this Agreement. 

c. Commencement of Construction.  Seller’s obligation to commence construction and installation of the System is 

conditioned on Seller’s receipt of  (A) proof of insurance for all insurance required to be maintained by Purchaser 

under this Agreement, (B) written confirmation from any person holding a mortgage, lien or other encumbrance 

over the Premises or the Facility, as applicable, that such person will recognize Seller’s rights under this Agreement 

for as long Seller is not in default hereunder and (C), a signed and notarized original copy of the solar lease and 

easement agreement suitable for recording, substantially in the form attached hereto as Exhibit 6 (the “Solar Lease 

and Easement Agreement”). 

7. Seller’s Rights and Obligations. 

a. Permits and Approvals.  Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 

to obtain, at its sole cost and expense: 

i. any zoning, land use and building permits required to construct, install and operate the System; and 

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Facility 

electrical system and/or the Utility’s electric distribution system. 



 

 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits and 

approvals. 

 

b. Standard System Repair and Maintenance.  Seller shall construct and install the System at the Facility.  During 

the Term, Seller will operate and perform all routine and emergency repairs to, and maintenance of, the System at its 

sole cost and expense, except for any repairs or maintenance resulting from Purchaser’s negligence, willful 

misconduct or breach of this Agreement.  Seller shall not be responsible for any work done by others on any part of 

the System unless Seller authorizes that work in advance in writing.  Seller shall not be responsible for any loss, 

damage, cost or expense arising out of or resulting from improper environmental controls or improper operation or 

maintenance of the System by anyone other than Seller or Seller’s contractors.  If the System requires repairs for 

which Purchaser is responsible, Purchaser shall pay Seller for diagnosing and correcting the problem at Seller or 

Seller’s contractors’ then current standard rates.  Seller shall provide Purchaser with reasonable notice prior to 

accessing the Facility to make standard repairs. 

c. Non-Standard System Repair and Maintenance.  If Seller incurs incremental costs to maintain the System due to 

conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 

work in excess of normally expected work required to be performed by Seller.  In such event, the Parties will 

negotiate such equitable adjustment in good faith. 

d. Breakdown Notice.  Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (i) 

any material malfunction in the operation of the System or (ii) an interruption in the supply of electrical energy from 

the System.  Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 

provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 

including weekends and holidays.  Purchaser shall notify Seller immediately upon the discovery of an emergency 

condition affecting the System.  

e. Suspension.  Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of 

electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 

suspension of service shall not constitute a breach of this Agreement; provided, that Seller shall use commercially 

reasonable efforts to minimize any interruption in service to the Purchaser. 

f. Use of Contractors and Subcontractors.  Seller shall be permitted to use contractors and subcontractors to perform 

its obligations under this Agreement, provided however, that such contractors and subcontractors shall be duly 

licensed and shall provide any work in accordance with applicable industry standards. Notwithstanding the 

foregoing, Seller shall continue to be responsible for the quality of the work performed by its contractors and 

subcontractors.  

g. Liens and Payment of Contractors and Suppliers.  Seller shall pay when due all valid charges from all 

contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep 

the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 

to place on the Facility following non-payment by Purchaser of amounts due under this Agreement.  Seller shall 

indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against 

the Facility or the Premises in connection with such charges; provided, however, that Seller shall have the right to 

contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 

remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 

such lien will be paid without affecting title to the Facility and the Premises.   

h. No Warranty.  NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 

IMPLIED, WHETHER ARISING IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY 

OR OTHERWISE. OTHER THAN AS EXPRESSLY SET FORTHHEREIN, INCLUDING WITHOUT 

LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, 

OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE SHALL APPLY.  The 

remedies set forth in this Agreement shall be Purchaser’s sole and exclusive remedies for any claim or liability 

arising out of or in connection with this Agreement, whether arising in contract, tort (including negligence), strict 

liability or otherwise. 

8. Purchaser’s Rights and Obligations. 

a. License to the Premises; Facility Access Rights.  Purchaser grants to Seller and to Seller’s agents, employees, 

contractors and assignees an irrevocable non-exclusive license running with the Premises (the “License”) for access 



 

 

to, on, over, under and across the Premises for the purposes of (i) installing, constructing, operating, owning, 

maintaining, accessing, removing and replacing the System; (ii) performing all of Seller’s obligations and enforcing 

all of Seller’s rights set forth in this Agreement; and (iii) installing, using and maintaining electric lines and 

equipment, including inverters and meters necessary to interconnect the System to Purchaser’s electric system at the 

Facility, to the Utility’s electric distribution system, if any, or for any other purpose that may from time to time be 

useful or necessary in connection with the construction, installation, operation, maintenance or repair of the System.  

Seller shall notify Purchaser prior to entering the Facility except in situations where there is imminent risk of 

damage to persons or property.  The term of the License shall continue until the date that is one hundred and eighty 

(180) days following the date of expiration or termination of this Agreement (the “License Term”).  During the 

License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access to the Premises and 

the Facility are preserved and protected.  Purchaser shall not interfere with nor shall permit any third parties to 

interfere with such rights or access.  The grant of the License shall survive termination of this Agreement by either 

Party. At request of Seller, Purchaser shall execute a Memorandum of License, and which shall be in form and 

substance set forth Exhibit 5, or other form agreed to by the parties.  Seller may, at its sole cost and expense, record 

such Memorandum of License with the appropriate land registry or recorder’s office.  

b. OSHA Compliance.  Both parties shall ensure that all Occupational Safety and Health Act (OSHA) requirements 

and other similar applicable safety laws or codes are adhered to in their performance under this Agreement. 

c. Maintenance of Facility. Purchaser shall maintain the Facility and shall, at its sole cost and expense, maintain the 

Facility in good condition and repair.  Seller may maintain the Facility under an independent Operations & 

Maintenance Agreement (O&M Agreement) with Seller or through Seller by a third-party under an O&M 

Agreement. Regardless of an O&M Agreement, Purchaser will ensure that the Facility remains interconnected to the 

Utility’s electric distribution system at all times and will not permit or cause cessation of electric service to the 

Facility from the Utility.  Purchaser is fully responsible for the maintenance and repair of the Facility’s electrical 

system and of all of Purchaser’s equipment that utilizes the System’s outputs.  Purchaser shall properly maintain in 

full working order all of Purchaser’s electric supply or generation equipment that Purchaser may shut down while 

utilizing the System.  Purchaser shall promptly notify Seller of any matters of which it is aware pertaining to any 

damage to or loss of use of the System or that could reasonably be expected to adversely affect the System or the 

production of electricity from the System or the Utility grid.   

d. No Alteration of Facility.  Purchaser shall not make any alterations or repairs to the Facility (including for the 

avoidance of doubt, to Purchaser’s roof structures) without Seller’s prior written consent.  If Purchaser wishes to 

make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 

undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the 

opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 

but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 

Purchaser or its contractors.  To the extent that temporary disconnection or removal of the System is necessary to 

perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser’s 

alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost.  In addition, Purchaser shall pay 

Seller an amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric 

energy that would have been produced by the System during such disconnection or removal; (ii) revenues that Seller 

would have received with respect to the System under the any rebate program and any other assistance program with 

respect to electric energy that would have been produced during such disconnection or removal; (iii) revenues from 

Environmental Attributes, Environmental Incentives, and RECs that Seller would have received with respect to 

electric energy that would have been produced by the System during such disconnection or removal; and (iv) Tax 

Credits that Seller (or, if Seller is a pass-through entity for tax purposes, Seller’s owners) would have received with 

respect to electric energy that would have been produced by the System during such disconnection or removal.  

Determination of the amount of energy that would have been produced during any disconnection or removal shall be 

in accordance with the procedures in Section 10(b). All of Purchaser’s alterations and repairs will be done in a good 

and workmanlike manner and in compliance with all applicable laws, codes and permits. 

e. Outages.  Purchaser shall be permitted to be off line for a total of forty-eight (48) daylight hours (each, a 

“Scheduled Outage”) per calendar year during the Term, during which hours Purchaser shall not be obligated to 

accept or pay for electricity from the System; provided, however, that Purchaser must notify Seller in writing of 

each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.  

In the event that Scheduled Outages exceed a total of forty-eight (48) daylight hours per calendar year or there are 

unscheduled outages, in each case for a reason other than a Force Majeure event, Purchaser shall pay Seller an 

amount equal to the sum of (i) payments that Purchaser would have made to Seller hereunder for electric energy that 

would have been produced by the System during the outage; (ii) revenues that Seller would have received with 

respect to the System under the any rebate program and any other assistance program with respect to electric energy 

that would have been produced during the outage; (iii) revenues from Environmental Attributes, Environmental 



 

 

Incentives, and RECs that Seller would have received with respect to electric energy that would have been produced 

by the System during the outage; and (iv) Tax Credits that Seller (or, if Seller is a pass-through entity for tax 

purposes, Seller’s owners) would have received with respect to electric energy that would have been produced by 

the System during the outage.  Determination of the amount of energy that would have been produced during the 

relocation shall be based, during the first Contract Year, on the estimated levels of production and, after the first 

Contract Year, based on actual operation of the System in the same period in the previous Contract Year, unless 

Seller and Purchaser mutually agree to an alternative methodology.  “Contract Year” means the twelve-month 

period beginning at 12:00 AM on the Commercial Operation Date or on any anniversary of the Commercial 

Operation Date and ending at 11:59 PM on the day immediately preceding the next anniversary of the Commercial 

Operation Date, provided that the first Contract Year shall begin on the Commercial Operation Date. 

f. Liens.  Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any 

interest therein.  Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 

lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 

released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including 

reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 

interest, encumbrance or other claim.  Notwithstanding anything else herein to the contrary, pursuant to Section 

18.a), Seller may grant a lien on the System and may assign, mortgage, pledge or otherwise collaterally assign its 

interests in this Agreement and the System to any Financing Party.  

g. Security.  Purchaser shall be responsible for using commercially reasonable efforts to maintain the physical security 

of the Facility and the System against known risks and risks that should have been known by Purchaser.  Purchaser 

will not conduct activities on, in or about the Premises or the Facility that have a reasonable likelihood of causing 

damage, impairment or otherwise adversely affecting the System. 

h. Insolation.  Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 

performance of its obligations and a material term of this Agreement.  Purchaser shall not in any way cause and, 

where possible, shall not in any way permit any interference with the System’s Insolation.  If Purchaser becomes 

aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 

immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels.  The Parties agree 

that reducing Insolation would irreparably injure Seller, that such injury may not be adequately compensated by an 

award of money damages, and that Seller is entitled to seek specific enforcement of this Section 8(h) against 

Purchaser. 

i. Data Line.  Purchaser shall provide Seller a high-speed Internet data line during the Term to enable Seller to record 

the electric energy generated by the System.  If Purchaser fails to provide such high speed internet data line, or if 

such line ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that 

was generated and invoice Purchaser for such amount in accordance with Section 4. 

j. Breakdown Notice.  Purchaser shall notify Seller within twenty-four (24) hours following the discovery by it of (i) 

any material malfunction in the operation of the System; or (ii) any occurrences that could reasonably be expected to 

adversely affect the System.  Purchaser shall notify Seller immediately upon (i) an interruption in the supply of 

electrical energy from the System; or (ii) the discovery of an emergency condition respecting the System.  Purchaser 

and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 

conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 

holidays.   

9. Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 

applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 

permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 

Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 

legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 

of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 

maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 

on the cost to Seller of performing such obligations; provided, that a change in federal, state, county or any other tax law after 

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 



 

 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 

Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 

in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 

the economic value of this Agreement to both Parties.  If the Parties are unable to agree upon such amendments within such 

thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 

except with respect to payment of amounts accrued prior to termination. 

10. Removal of System at Expiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 

Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually 

convenient date, but in no event later than One Hundred and Eighty (180) days after the expiration of the Term.  Excluding 

ordinary wear and tear, the Facility shall be returned to a neat and orderly condition, including the removal of System 

mounting pads or other support structures.  In no case shall Seller’s removal of the System affect the integrity of Purchaser’s 

roof, which shall be as leak proof as it was prior to removal of the System and shall be flashed and/or patched to existing roof 

specifications.  If Seller fails to remove or commence substantial efforts to remove the System by such agreed upon date, 

Purchaser shall have the right, at its option, to remove the System to a public warehouse and restore the Facility to its original 

condition (other than ordinary wear and tear) at Seller’s cost.  Seller shall have no obligation to restore the Facility to the 

original contour or restore any improvements demolished and removed from the Facility and shall not be required to replant 

any trees or farm crops removed in connection with the construction of the System. Purchaser shall provide sufficient space 

for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and 

temporary construction trailers and facilities reasonably necessary during System removal. 

11. Measurement. 

Seller shall install and own one or more meter(s), as Seller deems appropriate, at or immediately before the Delivery Point to 

measure the output of the System.  Such meter shall meet the general commercial standards of the solar photovoltaic industry 

or the required standard of the Utility to allow Seller to accurately receive, collect, calculate and transmit meter data for the 

Utility and calculating production, billing and invoicing purposes.  Seller shall maintain the meter(s) in accordance with 

industry standards.      

12. Default, Remedies and Damages. 

a. Default.  Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 

listed below shall be deemed to be the “Defaulting Party”, the other Party shall be deemed to be the “Non-

Defaulting Party”, and each event of default shall be a “Default Event”:   

i. Failure of a Party to pay any amount due and payable under this Agreement, other than an amount that is 

subject to a good faith dispute, within ten (10) days following receipt of written notice from the Non-

Defaulting Party of such failure to pay (“Payment Default”);  

ii. Failure of a Party to substantially perform any other material obligation under this Agreement within thirty 

(30) days following receipt of written notice from the Non-Defaulting Party demanding such cure; 

provided, that such thirty (30) day cure period shall be extended (but not beyond ninety (90) days) if and to 

the extent reasonably necessary to cure the Default Event, if (A) the Defaulting Party initiates such cure 

within the thirty (30) day period and continues such cure to completion and (B) there is no material adverse 

effect on the Non-Defaulting Party resulting from the failure to cure the Default Event;  

iii. if any representation or warranty of a Party proves at any time to have been incorrect in any material 

respect when made and is material to the transactions contemplated hereby, if the effect of such 

incorrectness is not cured within thirty (30) days following receipt of written notice from the Non-

Defaulting Party demanding such cure;  

iv. Purchaser loses its rights to occupy and enjoy the Premises;   

v. a Party becomes insolvent or is a party to a bankruptcy, reorganization, insolvency, liquidation, 

receivership, dissolution, winding-up or relief of debtors, or any general assignment for the benefit of 

creditors or other similar arrangement or any event occurs or proceedings are taken in any jurisdiction with 

respect to the Party which has a similar effect, and, if any such bankruptcy or other proceedings were 

initiated by a third party, if such proceedings have not been dismissed within sixty (60) days following 

receipt of a written notice from the Non-Defaulting Party demanding such cure; or 



 

 

vi. Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that prevents 

the delivery of electric energy from the System.  Such Default Event shall not excuse Purchaser’s 

obligations to make payments that otherwise would have been due under this Agreement.   

b. Remedies. 

i. Remedies for Payment Default.  If a Payment Default occurs, the Non-Defaulting Party may suspend 

performance of its obligations under this Agreement.  Further, the Non-Defaulting Party may (A) at any 

time during the continuation of the Default Event, terminate this Agreement upon five (5) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  

ii. Remedies for Other Defaults.  On the occurrence of a Default Event other than a Payment Default, the 

Non-Defaulting Party may (A) at any time during the continuation of the Default Event, terminate this 

Agreement or suspend its performance of its obligations under this Agreement, upon ten (10) days prior 

written notice to the Defaulting Party, and (B) pursue any remedy under this Agreement, at law or in 

equity, including an action for damages.  Nothing herein shall limit either Party’s right to collect damages 

upon the occurrence of a breach or a default by the other Party that does not become a Default Event.  If 

Purchaser terminates this contract without cause prior to commencement of System installation, a forty 

thousand dollars ($40,000) design cancellation fee shall also apply in addition to any other remedy 

available to Seller. 

iii. Damages Upon Termination by Default.  Upon a termination of this Agreement by the Non-Defaulting 

Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall pay a Termination 

Payment to the Non-Defaulting Party determined as follows (the “Termination Payment”): 

A. Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 

Termination Payment to Seller shall be equal to the sum of (1) reasonable compensation, 

on a net after tax basis assuming a federal tax rate of twenty one percent (21%), for the 

loss or recapture of (a) the investment tax credit equal to thirty percent (30%) of the 

System value; (b) MACRS accelerated depreciation equal to eighty five percent (85%) of 

the System value, (c) loss of any Environmental Attributes, Environmental Incentives or 

RECs that accrue or are otherwise assigned to Seller pursuant to the terms of this 

Agreement (Seller shall furnish Purchaser with a detailed calculation of such 

compensation if such a claim is made), (d) other financing and associated costs not 

included in (a), (b) and (c), (2) the net present value (using a discount rate of 5%) of the 

projected payments over the Term post-termination, had the Term remained effective for 

the full Initial Term, (3) removal costs as provided in Section 13(b)(iii)(C) and (4) any 

and all other amounts previously accrued under this Agreement and then owed by 

Purchaser to Seller.  The Parties agree that actual damages to Seller in the event this 

Agreement terminates prior to the expiration of the Term as the result of a Default Event 

by Purchaser would be difficult to ascertain, and the applicable Termination Payment is a 

reasonable approximation of the damages suffered by Seller as a result of early 

termination of this Agreement.  The Termination Payment shall not be less than zero. 

B. Seller.  If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 

Termination Payment to Purchaser shall be equal to the sum of (1) the net present value 

(using a discount rate of 5%) of the excess, if any, of the reasonably expected cost of 

electric energy from the Utility over the Contract Price for the reasonably expected 

production of the System for the remainder of the Initial Term or the then current 

Additional Term, as applicable; (2) all costs reasonably incurred by Purchaser in re-

converting its electric supply to service from the Utility; (3) any removal costs incurred 

by Purchaser, and (4) any and all other amounts previously accrued under this Agreement 

and then owed by Seller to Purchaser.  The Termination Payment shall not be less than 

zero.   

C. Obligations Following Termination.  If a Non-Defaulting Party terminates this 

Agreement pursuant to this Section 12(b), then following such termination, Seller shall, 

at the sole cost and expense of the Defaulting Party, remove the equipment (except for 

mounting pads and support structures) constituting the System.  The Non-Defaulting 



 

 

Party shall take all commercially reasonable efforts to mitigate its damages as the result 

of a Default Event. 

D. Liquidated Damages.  The Parties agree that, if either Party terminates this Agreement 

prior to the expiration of the Term pursuant to this Section 12, actual damages would be 

difficult to ascertain, and the Termination Payment determined in accordance with 

Section 12 is a reasonable approximation of the damages suffered by the non-defaulting 

Party as a result of early termination of this Agreement and is not a penalty. 

13. Representations, Warranties and Covenants. 

a. General Representations and Warranties.  Each Party represents and warrants to the other the following as of the 

Effective Date: 

i. Such Party is duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; the execution, delivery and performance by such Party of this Agreement have been duly 

authorized by all necessary corporate, partnership or limited liability company action, as applicable, and do 

not and shall not violate any law; and this Agreement is valid obligation of such Party, enforceable against 

such Party in accordance with its terms (except as may be limited by applicable bankruptcy, insolvency, 

reorganization, moratorium and other similar laws now or hereafter in effect relating to creditors’ rights 

generally).  

ii. Such Party has obtained all licenses, authorizations, consents and approvals required by any Governmental 

Authority or other third party and necessary for such Party to own its assets, carry on its business and to 

execute and deliver this Agreement; and such Party is in compliance with all laws that relate to this 

Agreement in all material respects.   

iii. Each Party is acting for its own account and has made its own independent decision to enter into this PPA 

and is not relying upon the advice or recommendations of the other Party in so doing. 

iv. Each Party represents and warrants that the various terms, obligations, charges and fees contained in this 

PPA are the result of arm’s length transactions, or, to the extent that such charges and fees are not the result 

of arm’s length transactions, represent market rate charges and fees and that the cost to the Seller is 

equivalent to fair market value. 

v. The Parties are independent and are not representing, endorsed by, or acting on behalf of, a utility, a 

consumer group, or a governmental body, unless specifically stated otherwise. 

b. Purchaser’s Representations, Warranties and Covenants.  Purchaser represents and warrants to Seller the 

following as of the Effective Date and covenants that throughout the Term: 

i. License.  Purchaser has title to or a leasehold or other property interest in the Premises that extends beyond 

the Term of this Agreement.  Purchaser has the full right, power and authority to grant the License 

contained in Section 8(a).  Such grant of the License does not violate any law, ordinance, rule or other 

governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and will not 

result in a breach or default under any agreement by which Purchaser is bound or that affects the Facility.  

If Purchaser is not the fee simple owner of the Premises or Facility, Purchaser has obtained all required 

consents from the owner of the Premises and/or Facility to grant the License and enter into and perform its 

obligations under this Agreement. 

ii. Other Agreements.  Neither the execution and delivery of this Agreement by Purchaser nor the 

performance by Purchaser of any of its obligations under this Agreement conflicts with or will result in a 

breach or default under any agreement or obligation to which Purchaser is a party or by which Purchaser or 

the Facility is bound.   

iii. Accuracy of Information.  All information provided by Purchaser to Seller, as it pertains to the Facility’s 

physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s estimated electricity 

requirements, is accurate in all material respects.  

iv. Purchaser Status.  Purchaser is not a public utility or a public utility holding company and is not subject to 

regulation as a public utility or a public utility holding company.  



 

 

v. Hazardous Substances. There are no Hazardous Substances at, on, above, below or near the Premises. 

14. System and Facility Damage and Insurance. 

a. System and Facility Damage.  

i. Seller’s Obligations.  If the System is damaged or destroyed other than by Purchaser’s i) negligence or 

willful misconduct, or ii) breach of any terms of this Agreement, Seller shall promptly repair and restore 

the System to its pre-existing condition; provided, however, that if more than fifty percent (50%) of the 

System is destroyed during the last five (5) years of the Initial Term or during any Additional Term, Seller 

shall not be required to restore the System, but may instead terminate this Agreement, unless Purchaser 

agrees (A) to pay for the cost of such restoration of the System or (B) to purchase the System “AS-IS” at 

the greater of (1) the Fair Market Value of the System and (2) the sum of the amounts described in Section 

12.b.iii.A)(1) and Section 12.b.iii.A)(3). 

ii. Purchaser’s Obligations.  If the Facility is damaged or destroyed by casualty of any kind or any other 

occurrence other than Seller’s gross negligence or willful misconduct, such that the operation of the System 

and/or Purchaser’s ability to accept the electric energy produced by the System are materially impaired or 

prevented, Purchaser shall promptly repair and restore the Facility to its pre-existing condition; provided, 

however, that if more than 50% of the Facility is destroyed during the last five years of the Initial Term or 

during any Additional Term, Purchaser may elect either (A) to restore the Facility or (B) to pay the 

Termination Payment and all other costs previously accrued but unpaid under this Agreement and 

thereupon terminate this Agreement.  

b. Insurance Coverage.  At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

i. Seller’s Insurance.  Seller shall maintain (A) property insurance on the System for the replacement cost 

thereof, (B) commercial general liability insurance with coverage of at least $2,000,000 per occurrence and 

$4,000,000 annual aggregate, (C) employer’s liability insurance with coverage of at least $1,000,000 and 

(iv) workers’ compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain commercial general liability insurance with coverage of at 

least One Million dollars ($1,000,000) per occurrence and Two Million dollars ($2,000,000) annual 

aggregate.  

c. Policy Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 

agrees to give the party not providing the insurance (A) not less than ten (10) days written notice before the 

insurance is cancelled, or terminated as a result of non-payment of premiums, or (B) not less than thirty (30) days 

written notice before the insurance is otherwise cancelled or terminated, (ii) be written on an occurrence basis, and 

(iii) be maintained with companies either rated no less than A-VII as to Policy Holder’s Rating in the current edition 

of A.M. Best’s Insurance Guide or otherwise reasonably acceptable to the other party. 

d. Certificates.   Upon the other Party’s request each Party shall deliver the other Party certificates of insurance 

evidencing the above required coverage.  A Party’s receipt, review or acceptance of such certificate shall in no way 

limit or relieve the other Party of the duties and responsibilities to maintain insurance as set forth in this Agreement.  

e. Deductibles.  Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 

Party shall be responsible for the payment of its own deductibles, except in the case of claims (i) resulting from a 

breach of this Agreement, in which case the breaching Party is responsible for payment of the non-breaching Party’s 

deductible for any responding insurance. 

15. Ownership; Option to Purchase. 

a. Ownership of System.  Throughout the Term (except as otherwise permitted in Section 19), Seller shall be the legal 

and beneficial owner of the System at all times, including all Environmental Attributes, Environmental Incentives, 

RECs and Tax Credits (unless otherwise specified on Exhibit 1), and the System shall remain the personal property 

of Seller and shall not attach to or be deemed a part of, or fixture to, the Facility or the Premises.  Each of the Seller 

and Purchaser agree that the Seller (or the designated assignee of Seller permitted under Section 19) is the tax owner 

of the System and all tax filings and reports will be filed in a manner consistent with this Agreement.  The System 

shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial 

Code, as may be evidenced by a UCC-1 or similar filing by the Seller or any Financing Party.  Purchaser covenants 



 

 

that it will use commercially reasonable efforts to place all parties having an interest in or a mortgage, pledge, lien, 

charge, security interest, encumbrance or other claim of any nature on the Facility or the Premises on notice of the 

ownership of the System and the legal status or classification of the System as personal property.  If there is any 

mortgage or fixture filing against the Premises which could reasonably be construed as prospectively attaching to 

the System as a fixture of the Premises, Purchaser shall provide a disclaimer or release from such lienholder.  If 

Purchaser is the fee owner of the Premises, Purchaser consents to the filing of a disclaimer of the System as a fixture 

of the Premises in the office where real estate records are customarily filed in the jurisdiction where the Facility is 

located.  If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner.  Upon request, 

Purchaser agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the 

owner of the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other 

Persons holding a similar interest in the Premises. To the extent that Purchaser does not own the Premises or 

Facility, Purchaser shall provide to Seller immediate written notice of receipt of notice of eviction from the Premises 

or Facility or termination of Purchaser’s lease of the Premises and/or Facility. 

b. Ownership of SMART Inverter.  Throughout the Term of this Agreement Purchaser hereby grants all right, title 

and interest in and to SMART Inverter Rebates consistent with the provisions of 220 ILCS 5/16-107.6 to Seller.  

The value of the rebates offered will be consistent with the amounts specified in 220 ILCS 5/16-107.6 and with 

related Orders of the ICC. Seller shall own, operate and control the Smart Inverter associated with the distributed 

generation that is the subject of the rebate for the purpose of preserving reliability during distribution system 

reliability events. "SMART Inverter" means a device that converts direct current into alternating current and can 

autonomously contribute to grid support during excursions from normal operating voltage and frequency conditions 

by providing each of the following: dynamic reactive and real power support, voltage and frequency ride-through, 

ramp rate controls, communication systems with ability to accept external commands, and other functions from the 

electric utility.  

 

c. Option to Purchase.  At the end of the Initial Term and each Additional Term, so long as Purchaser is not in default 

under this Agreement, Purchaser may purchase the System from Seller on any such date for a purchase price equal 

to the Fair Market Value of the System. Purchaser must provide a notification to Seller of its intent to purchase at 

least ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract 

Year or the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 

applicable Contract Year or the Initial Term or Additional Term, as applicable.  Any such purchase shall be on an 

as-is, where-is basis, and Seller shall not provide any warranty or other guarantee regarding the performance of the 

System, provided, however, that Seller shall assign to Purchaser any manufacturers warranties that are in effect as of 

the purchase, and which are assignable pursuant to their terms.  

 

d. Determination of Fair Market Value. “Fair Market Value” means, in Seller’s reasonable determination, the 

greater of: (i) the amount that would be paid in an arm’s length, free market transaction, for cash, between an 

informed, willing seller and an informed willing buyer, neither of whom is under compulsion to complete the 

transaction, taking into account, among other things, the age, condition and performance of the System and advances 

in solar technology, provided that installed equipment shall be valued on an installed basis, shall not be valued as 

scrap if it is functioning and in good condition and costs of removal from a current location shall not be a deduction 

from the valuation, and (ii) the present value (using a discount rate of five percent (5 %)) of all associated future 

income streams expected to be received by Seller arising from the operation of the System for the remaining term of 

the Agreement including but not limited to the expected price of electricity, Environmental Attributes, 

Environmental Incentives, RECs and Tax Credits and factoring in future costs and expenses associated with the 

System avoided costs.  Seller shall determine Fair Market Value within thirty (30) days after Purchaser has 

exercised its option to Purchase the System.  Seller shall give written notice to Purchaser of such determination, 

along with a full explanation of the calculation of Fair Market Value, including without limitation, an explanation of 

all assumptions, figures and values used in such calculation and factual support for such assumptions, figures and 

values. If Purchaser reasonably objects to Seller’s determination of Fair Market Value within thirty (30) days after 

Seller has provided written notice of such determination, the Parties shall select a nationally recognized independent 

appraiser with experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the 

System.  Such appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System 

based on the formulation set forth herein and shall set forth such determination in a written opinion delivered to the 

Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of fraud or manifest 

error.  The costs of the appraisal shall be borne by the Parties equally.  Upon purchase of the System, Purchaser will 

assume complete responsibility for the operation and maintenance of the System and liability for the performance of 

the System, and Seller shall have no further liabilities or obligations hereunder. Alternatively, the parties may agree 

on a stipulated fair market value (FMV) in advance of any purchase option date, conducting and determining these 

terms stipulated in compliance with federal and state laws, and also meeting all the requirements outlined in the 

Exhibits and Articles that define this Agreement. 



 

 

16. Indemnification and Limitations of Liability. 

a. General.  Each Party (the “Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 

directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 

affiliates of each thereof (collectively, the “Indemnified Parties”), from and against all loss, damage, expense, 

liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 

from i) any third party actions relating to the breach of any representation or warranty set forth in Section 13, and ii) 

from injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the 

negligent acts or omissions of, the willful misconduct of, or the breach of the terms of this Agreement by, the 

Indemnifying Party (or its contractors, agents or employees) in connection with this Agreement; provided, however, 

that nothing herein shall require the Indemnifying Party to indemnify the Indemnified Party for any Liabilities to the 

extent caused by or arising out of the negligent acts or omissions of, or the willful misconduct of, the Indemnified 

Party.  This Section 16(a) however, shall not apply to liability arising from any form of hazardous substances or 

other environmental contamination, such matters being addressed exclusively by Section 16(c). 

b. Notice and Participation in Third Party Claims.  The Indemnified Party shall give the Indemnifying Party written 

notice with respect to any Liability asserted by a third party (a “Claim”), as soon as possible upon the receipt of 

information of any possible Claim or of the commencement of such Claim.  The Indemnifying Party may assume the 

defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 

reasonably satisfactory to the Indemnified Party.  The Indemnified Party may, however, select separate counsel if 

both Parties are defendants in the Claim and such defense or other form of participation is not reasonably available 

to the Indemnifying Party.  The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 

separate counsel until such time as the need for separate counsel expires.  The Indemnified Party may also, at the 

sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the Indemnifying Party fails to 

assume the defense of the Claim within a reasonable time.  Neither Party shall settle any Claim covered by this 

Section 16(b) unless it has obtained the prior written consent of the other Party, which consent shall not be 

unreasonably withheld or delayed.  The Indemnifying Party shall have no liability under this Section 16(b) for any 

Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

c. Environmental Indemnification.  Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 

Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 

Premises of any Hazardous Substance (as defined in Section 16(c)(i)) to the extent deposited, spilled or otherwise 

caused by Seller or any of its contractors or agents.  Purchaser shall indemnify, defend and hold harmless all of 

Seller’s Indemnified Parties from and against all Liabilities arising out of or relating to the existence at, on, above, 

below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled or otherwise caused 

by Seller or any of its contractors or agents.  Each Party shall promptly notify the other Party if it becomes aware of 

any Hazardous Substance on or about the Premises or the Premises generally or any deposit, spill or release of any 

Hazardous Substance. 

i. “Hazardous Substance” means any chemical, waste or other substance (A) which now or hereafter 

becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 

“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” 

“toxic pollutants,” “pollution,” “pollutants,” “regulated substances,” or words of similar import under any 

laws pertaining to the environment, health, safety or welfare, (B) which is declared to be hazardous, toxic, 

or polluting by any Governmental Authority, (C) exposure to which is now or hereafter prohibited, limited 

or regulated by any Governmental Authority, (D) the storage, use, handling, disposal or release of which is 

restricted or regulated by any Governmental Authority, or (E) for which remediation or cleanup is required 

by any Governmental Authority. 

d. Limitations on Liability. 

i. No Consequential Damages.  Except with respect to indemnification for third party claims pursuant to this 

Section 16 and damages that result from the willful misconduct of a Party, neither Party nor its directors, 

officers, shareholders, partners, members, agents and employees subcontractors or suppliers shall be liable 

for any indirect, special, incidental, exemplary, or consequential loss or damage of any nature arising out of 

their performance or non-performance hereunder even if advised of such.   The Parties agree that (1) in the 

event that Seller is required to recapture any Tax Credits or other tax benefits as a result of a breach of this 

Agreement by Purchaser, such recaptured amount shall be deemed to be direct and not indirect or 

consequential damages, and (ii) in the event that Seller is retaining the Environmental Attributes produced 

by the System, and a breach of this Agreement by Purchaser causes Seller to lose the benefit of sales of 



 

 

such Environmental Attributes, Environmental Incentives, RECs to third parties, the amount of such lost 

sales shall be direct and not indirect or consequential damages.  

ii. Actual Damages.  Except with respect to indemnification for third party claims pursuant to Section 16 and 

damages that result from the willful misconduct of Seller, Seller’s aggregate liability under this Agreement 

arising out of or in connection with the performance or non-performance of this Agreement shall not 

exceed the total payments made by Purchaser under this Agreement.  The provisions of this Section 

(16)(d)(ii) shall apply whether such liability arises in contract, tort (including negligence), strict liability or 

otherwise.   

iii. Any action against Seller must be brought within one (1) year after the cause of action accrues. Any action 

against Purchaser must be brought within one (1) year after the cause of action accrues. 

17. Force Majeure. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 

negligence of the Party claiming Force Majeure.  It shall include, without limitation, failure or interruption of the 

production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 

insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 

strike, work stoppage, slow-down, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 

the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided 

that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 

Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability 

of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of 

any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable 

diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.  

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 

unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 

excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 

for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party 

affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence 

of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice 

reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 

and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force 

Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 

possible.  The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 

event.   

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 

shall not be excused by a Force Majeure event that solely impacts Purchaser’s ability to make payment. 

d. If a Force Majeure event continues for a period of ninety (90) days or more within a twelve (12) month period and 

prevents a material part of the performance by a Party hereunder, then at any time during the continuation of the 

Force Majeure event, the Party not claiming the Force Majeure shall have the right to terminate this Agreement 

without fault or further liability to either Party (except for amounts accrued but unpaid).   

18. Assignment and Financing. 

a. Assignment.  This Agreement may not be assigned in whole or in part by either Party without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the 

foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 

collaterally assign its interests in this Agreement and the System to any Financing Party, (ii) directly or indirectly 

assign this Agreement and the System to an affiliate or subsidiary of Seller, (iii) assign this Agreement and the 

System to any entity through which Seller is obtaining financing or capital for the System and (iv) assign this 

Agreement and the System to any person succeeding to all or substantially all of the assets of Seller (provided that 

Seller shall be released from liability hereunder as a result of any of the foregoing permitted assignments only upon 

assumption of Seller’s obligations hereunder by the assignee).  In the event of any such assignment, the Seller shall 

be released from all its liabilities and other obligations under this Agreement.  However, any assignment of Seller’s 

right and/or obligations under this Agreement, shall not result in any change to Purchaser’s rights and obligations 

under this Agreement.  Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser 



 

 

has been provided with reasonable proof that the proposed assignee (x) has experience in operating and maintaining 

photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 

this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by 

this Agreement in the manner required by this Agreement.  This Agreement shall be binding on and inure to the 

benefit of the successors and permitted assignees. 

b. Financing.  The Parties acknowledge that Seller may obtain construction and long-term financing or other credit 

support from one or more Financing Parties.  “Financing Parties” means person or persons providing construction 

or permanent financing to Seller in connection with construction, ownership, operation and maintenance of the 

System, or if applicable, means, if applicable, any person to whom Seller has transferred the ownership interest in 

the System, subject to a leaseback of the System from such person. Both Parties agree in good faith to consider and 

to negotiate changes or additions to this Agreement that may be reasonably requested by the Financing Parties; 

provided, that such changes do not alter the fundamental economic terms of this Agreement.  In connection with an 

assignment pursuant to Section 18(a)(i)-(iv), Purchaser agrees to execute any consent, estoppel or acknowledgement 

in form and substance reasonably acceptable to such Financing Parties. 

c. Successor Servicing.  The Parties further acknowledge that in connection with any construction or long term 

financing or other credit support provided to Seller or its affiliates by Financing Parties, that such Financing Parties 

may require that Seller or its affiliates appoint a third party to act as backup or successor provider of operation and 

maintenance services with respect to the System and/or administrative services with respect to this Agreement (the 

“Successor Provider”).  Purchaser agrees to accept performance from any Successor Provider so appointed so long 

as such Successor Provider performs in accordance with the terms of this Agreement. 

19. Confidentiality and Publicity. 

a. Confidentiality.   If either Party provides confidential information, including business plans, strategies, financial 

information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 

regarding the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 

Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 

Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 

protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own 

confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the 

negotiation and performance of this Agreement, including but not limited to obtaining financing for the System.  

Notwithstanding the above, a Party may provide such Confidential Information to its, officers, directors, members, 

managers, employees, agents, contractors and consultants (collectively, “Representatives”), and affiliates, lenders, 

and potential assignees of this Agreement (provided and on condition that such potential assignees be bound by a 

written agreement or legal obligation restricting use and disclosure of Confidential Information). Each such recipient 

of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential 

nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In 

any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to 

whom that Party improperly discloses Confidential Information.  The terms of this Agreement (but not its execution 

or existence) shall be considered Confidential Information for purposes of this Section 19(a), except as set forth in 

Section 19(b).  All Confidential Information shall remain the property of the disclosing Party and shall be returned 

to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the 

disclosing Party.  Each Party shall retain one (1) copy of the Confidential Information, in a medium of its choosing, 

for evidentiary, archival and regulatory purposes. Each Party agrees that the disclosing Party would be irreparably 

injured by a breach of this Section 19(a) by the receiving Party or its Representatives or other person to whom the 

receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be 

entitled to equitable relief, including injunctive relief and specific performance, in the event of a breach of the 

provision of this Section 19(a).  To the fullest extent permitted by applicable law, such remedies shall not be deemed 

to be the exclusive remedies for a breach of this Section 19(a), but shall be in addition to all other remedies available 

at law or in equity. 

b. Permitted Disclosures.  Notwithstanding any other provision in this Agreement, neither Party shall be required to 

hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 

required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 

(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 

to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 

available to the receiving Party without restriction from a third party under no obligation of confidentiality.  If 

disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 

by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 



 

 

required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 

permitted by law. 

20. Goodwill and Publicity.  Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 

promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and 

cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 

each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 

other public statements by the other Party that refer to, or that describe any aspect of, this Agreement.  Neither Party shall 

make any press release or public announcement of the specific terms of this Agreement (except for filings or other statements 

or releases as may be required by applicable law) without the specific prior written consent of the other Party.  Without 

limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the Parties 

under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any related 

reporting rights. 

21. Miscellaneous Provisions 

a. Choice of Law.  The law of the state where the System is located shall govern this Agreement without giving effect 

to conflict of laws principles. 

b. Arbitration and Attorneys’ Fees.  Any dispute arising from or relating to this Agreement shall be arbitrated in 

Illinois.  The arbitration shall be administered by JAMS in accordance with its Comprehensive Arbitration Rules and 

Procedures, and judgment on any award may be entered in any court of competent jurisdiction. The arbitration 

proceedings shall be conducted in Santa Rosa, California, before one (1) arbitrator, unless the parties otherwise 

mutually agree; however, a party may participate by via internet-based videoconferencing. If the Parties agree, a 

mediator may be consulted prior to arbitration. The prevailing party in any dispute arising out of this Agreement 

shall be entitled to reasonable attorneys’ fees and costs. 

c. Notices.  All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 

transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 

deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 

delivery date after deposit with overnight courier, or five (5) days after deposit in the mail.  Notices shall be sent to 

the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 

party may specify in writing.  Each party shall deem a document faxed, emailed or electronically sent in PDF form 

to it as an original document. 

d. Survival.  Provisions of this Agreement that should reasonably be considered to survive termination of this 

Agreement shall survive.  For the avoidance of doubt, surviving provisions shall include, without limitation, License 

to the Premises; Facility Access Rights (Section 8a), No Alteration of Facility (Section 8d), Change in Law (Section 

9), Default, Remedies and Damages (Section 12), Representations, Warranties and Covenants (Section 13), 

Insurance Coverage (Section 14(b)), Indemnification and Limits of Liability(Section 16), Force Majeure (Section 

17), Confidentiality and Publicity (Section 19), Choice of Law(Section 21(a)), Arbitration and Attorneys’ Fees (b) 

(Section 21), Notices(Section 21(c)), Comparative Negligence (Section 21(g)), Non-Dedication of Facilities(Section 

21(h)), Service Contract (Section 21(j)), No Partnership (Section 21(k))  Entire Agreement, Modification, Invalidity, 

Counterparts, Captions(Section 21(l)), Forward Contract (Section 21m)) and No Third Party Beneficiaries (Section 

21(n)). 

e. Further Assurances.  Each of the Parties hereto agree to provide such information, execute and deliver any 

instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 

Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 

obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 

intent of this Agreement.   

f. Right of Waiver.  Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 

requirements to which the other Party is subject under this Agreement at any time (other than with respect to and/or 

relating to the obligation to make any payment due under this Agreement); provided, however that neither Party 

shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and 

signed by the waiving Party.  No waiver will be implied by any usage of trade, course of dealing or course of 

performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 

occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 

obligations not so specified.  No failure of either Party to enforce any term of this Agreement will be deemed to be a 

waiver.  No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 



 

 

any other right or remedy contained or provided by law.  Any delay or failure of a Party to exercise, or any partial 

exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 

remedies.  Any waiver of performance under this Agreement shall be limited to the specific performance waived and 

shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 

performance. 

g. Comparative Negligence.  It is the intent of the Parties that where negligence is determined to have been joint, 

contributory or concurrent, each Party shall bear the proportionate cost of any Liability. 

h. Non-Dedication of Facilities.  Nothing herein shall be construed as the dedication by either Party of its facilities or 

equipment to the public or any part thereof.  Neither Party shall knowingly take any action that would subject the 

other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 

utility or similar entity.  Neither Party shall assert in any proceeding before a court or regulatory body that the other 

Party is a public utility by virtue of such other Party’s performance under this agreement.  If Seller is reasonably 

likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 

restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 

ensuring that Seller does not become subject to any such regulation.  If the Parties are unable to agree upon such 

restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 

remove the System in accordance with Section 11 of this Agreement. 

i. Estoppel.  Either Party hereto, without charge, at any time and from time to time, within five (5) business days after 

receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 

such requesting party, or any other person specified by such requesting Party:  (i) that this Agreement is unmodified 

and in full force and effect, or if there has been any modification, that the same is in full force and effect as so 

modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 

then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 

conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 

the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 

performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 

requesting Party.  Any written instrument given hereunder may be relied upon by the recipient of such instrument, 

except to the extent the recipient has actual knowledge of facts contained in the certificate. 

j. Service Contract.  The Parties intend this Agreement to be a “service contract” within the meaning of Section 

7701(e)(3) of the Internal Revenue Code of 1986.  Purchaser will not take the position on any tax return or in any 

other filings suggesting that it is anything other than a purchase of electricity from the System. 

k. No Partnership.  No provision of this Agreement shall be construed or represented as creating a partnership, trust, 

joint venture, fiduciary or any similar relationship between the Parties.  No Party is authorized to act on behalf of the 

other Party, and neither shall be considered the agent of the other. 

l. Entire Agreement, Modification, Invalidity, Counterparts, Captions.  This Agreement, together with any 

Exhibits, completely and exclusively states the agreement of the Parties regarding its subject matter and supersedes 

all prior proposals, agreements, or other communications between the Parties, oral or written, regarding its subject 

matter.  This Agreement may be modified only by a writing signed by both Parties.  If any provision of this 

Agreement is found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement 

unenforceable or invalid as a whole.  In such event, such provision shall be changed and interpreted so as to best 

accomplish the objectives of such unenforceable or invalid provision within the limits of applicable law.  This 

Agreement may be executed in any number of separate counterparts and each counterpart shall be considered an 

original and together shall comprise the same Agreement.  The captions or headings in this Agreement are strictly 

for convenience and shall not be considered in interpreting this Agreement. 

m. Forward Contract.  The transaction contemplated under this Agreement constitutes a “forward contract” within the 

meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a 

“forward contract merchant” within the meaning of the United States Bankruptcy Code. 

n. No Third-Party Beneficiaries.  Except for assignees and Financing Parties, permitted under Section 19, this 

Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and shall not imply or 

create any rights on the part of, or obligations to, any other Person. 

 



 

 

o. Counterparts.  The execution page to this Agreement (page one) may be executed in any number of separate 

counterparts and each counterpart will be considered an original and together comprise the same Agreement. 

  



 

 

Exhibit 5 

Form of Memorandum of License 

 

NOTICE OF GRANT OF INTEREST IN REALTY 

 

In accordance with the provisions of [________], notice is hereby given of that Solar Power Purchase Agreement dated as of 

[_________] for purchase and sale of electrical energy (the “Solar Agreement”), such Solar Agreement includes the grant of License 

to Seller, pursuant to the terms of the Solar Agreement.  This notice may be executed in counterparts by the Parties to the Solar 

Agreement. 

 

Parties to the Solar Agreement: 

 

Seller:   Clean Energy Design Group, Inc. 

  1760 Wabash Avenue, #9050 

  Springfield, IL 62791 

 

Purchaser : Galesburg CUSD 205  

  932 Harrison Street 

  Galesburg, IL 61401 

 

Date of Execution of Solar Agreement:  [_______] 

 

Description of Premises:  See Exhibit 5,  Attachment A 

 

TERM OF AGREEMENT: 

 

The term of the Solar Agreement shall be until the last day of the calendar month in which the twenty fifth (25th) anniversary of the 

Commercial Operation Date (as that term is defined in the Solar Agreement) occurs, subject to any Additional Terms or early 

termination pursuant to the terms of the Solar Agreement. 

 

[signature pages follow]  



 

 

 

IN WITNESS WHEREOF, this Memorandum of License has been executed and delivered under seal on this _______ day of 

_____________________, 2019 . 

 

Seller: 

Clean Energy Design Group, Inc. 

By:_______________________________________ 

Print Name: Mr. Daniel Griffin 

Title: Principal and Co-Founder 
 

Purchaser: 

Galesburg CUSD 205 

By: _______________________________________ 

Print Name: Dr. John Asplund 

Title: Superintendent 

  

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 
  



 

 

STATE OF ___________  ) 

    ) SS. 

COUNTY OF ____________ ) 

 

 

On                        before me,                                                                        , Notary Public, personally appeared                                                                      

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the 

within instrument and acknowledged to me that he/she executed the same in his/her authorized capacity, and that by his/her signature 

on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument. 

 

 

I certify under PENALTY OF PERJURY under the laws of the State of [___] that the foregoing paragraph is true and correct. 

 

 

WITNESS my hand and official seal. 

 

 

   

 

 

 

[FOR FORM PURPOSES ONLY – DO NOT EXECUTE] 

 

 

  



 

 

 

Exhibit 5 

Attachment A 

Description of the Premises 

 

To Be Provided 
 

 

 

 

 

 

 

 

 

End of Exhibit 5 
 



 

 

Schedule of Board of Education Meetings 

May, 2019 – April, 2020 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                 

 

 

 

 

 
All meetings would begin at 7:00 p.m. 

 

 

 

 

 

 

 

Approved by Board of Education 5/13/2019 

May 13, 2019 

 

June 10, 2019 

 

July  8, 2019 

 

August 12, 2019 

 

September 16, 2019 

 

October 14, 2019   

 

November 12, 2019 (Tuesday) 

 

December 9, 2019 

 

January  13, 2020 

 

February 10, 2020 

 

March 9, 2020 

 
April 14, 2020 (Tuesday) 

 































































Community Unit School District #205 
 

           .............  Helping Students Achieve Their Dreams  ......... 
 
 

District Website:  www.galesburg205.org 
 

Lincoln Education Center: 932 Harrison Street, P.O. Box 1206, Galesburg, IL  61402-1206 
 

    Phone:  (309) 973-2000   Fax:  (309) 343-1228 

 
 

 
 
 
 

 
 
 
 

 

 

 

 

MEMORANDUM 

 

Date:  April 4, 2019 

 

To:  Jennifer Hamm 

 

From:  Paulette Earp 

 

Re:  Trash Bid 

 

The bid opening for our trash removal was held today.  Bids were sent to 4 

different companies and we received a bid from only 1.  The notice was placed in 

the Galesburg Register Mail on March 5
th

, 2019.   

 

 Attached is a spreadsheet for the 3 year contract.  The first year increases 7.5%, 

the second year an additional 4% with the third adding another 3.2%.  I am 

recommending we continue with Waste Management.   I honestly don’t know if re-

bidding after one year would be beneficial or not as Waste Management pretty 

much has the market in this area and no one else has been interested in bidding 

against them. 

 

 

 

 

  

 



Waste Mngt Waste Mngt Waste Mngt
4/4/2019 Current School Year 19/20 School Year 20/21 School Year 21/22

Weekly Regular Service 900.04 967.67 1,006.38 1,046.63
Monthly Regular Service 3,897.17 4,190.01 4,357.63 4,531.91
Annual Regular Service 46,766.08 50,280.13 52,291.50 54,382.89
(Monthly based on 4.33 wks) 3,514.05 2,011.37 2,091.39

7.5% 4.0% 3.2%

EXTRA PICK UP Cu Yd
GHS Boiler Room 6 39.00 39.00 39.00 39.00
GHS Field House 4 26.00 26.00 26.00 26.00
GHS Kitchen 8 52.00 52.00 52.00 52.00
GHS Band Room 6 39.00 39.00 39.00 39.00
GHS Learning Center 2 13.00 13.00 13.00 13.00
GHS Campus 3-55gl brl 33.47 33.47 33.47 33.47
Lombard Boiler Rm 8 52.00 52.00 52.00 52.00
Churchill Kitchen 4 26.00 26.00 26.00 26.00
Churchill Boiler Rm 4 26.00 26.00 26.00 26.00
Gale 4 26.00 26.00 26.00 26.00
King 4 26.00 26.00 26.00 26.00
Lincoln 4 26.00 26.00 26.00 26.00
Nielson 4 26.00 26.00 26.00 26.00
Steele 4 26.00 26.00 26.00 26.00
Silas Willard 8 52.00 52.00 52.00 52.00
Hawthorne 2 13.00 13.00 13.00 13.00

501.47 501.47 501.47 501.47

1392.97 1392.97 1392.97 1392.97
0.00 0.00 0.00

0.00% 0.00% 0.00%

Waste Removal Spreadsheet -Bid opening April 4, 2019

Extra pick up charges vary depending on how many pick ups are needed.  Therefore, the extra pick up charge may vary.

EXTRA PICK UP TOTALS

Avg of 50 Extra Pick ups annually

14.7% increase over the 3 year contract
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School Board 

Powers and Duties of the School Board; Indemnification  

The major powers and duties of the School Board include, but are not limited to: 

1. Organizing the Board after each consolidated election by electing officers and establishing its 
regular meeting schedule and, thereafter, taking action during lawfully called meetings to 
faithfully fulfill the Board’s responsibilities in accordance with State and federal law. 1 

2. Formulating, adopting, and modifying Board policies, at its sole discretion, subject only to 
mandatory collective bargaining agreements and State and federal law. 2 

3. Employing a Superintendent and other personnel, making employment decisions, dismissing 
personnel, and establishing an equal employment opportunity policy that prohibits unlawful 
discrimination. 3 

4. Directing, through policy, the Superintendent, in his or her charge of the District’s 
administration. 4 

5. Approving the annual budget, tax levies, major expenditures, payment of obligations, annual 
audit, and other aspects of the District’s financial operation; and making available a statement 
of financial affairs as provided in State law. 5 

6. Entering contracts using the public bidding procedure when required. 6 

7. Providing, constructing, controlling, and maintaining adequate physical facilities; making 
school buildings available for use as civil defense shelters; and establishing a resource 
conservation policy. 7 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State law controls this policy’s content. School board powers listed in the School Code are not exclusive, meaning 
that a board may exercise “all other powers not inconsistent with this Act that may be requisite or proper for the 
maintenance, operation, and development of any school or schools under the jurisdiction of the board.” 105 ILCS 5/10-20. 
This policy’s intent is to list the major statutory powers and duties – not all of them. See also 105 ILCS 5/10-20.5 and 5/10-
21.  

For power/duty #1, see 105 ILCS 5/10-16 and 5/10-16.5 and policies 2:80, Board Member Oath and Conduct, and 
2:210, Organizational School Board Meeting. Boards that elect officers for one-year terms and/or hold organizational 
meetings yearly,  replace the default text in number 1 with the following: 

Annually organizing the Board by electing officers and establishing its regular meeting schedule and, thereafter, 
taking action during lawfully called meetings to faithfully fulfill the Board’s responsibilities in accordance with 
Board policy and State and federal law.  

2 105 ILCS 5/10-20.5 and policy 2:240, Board Policy Development; 105 ILCS 5/10-21; and 115 ILCS 5/, Ill. 
Educational Labor Relations Act.  

3 105 ILCS 5/10-21.4 (employing superintendent); 5/10-20.7 and 5/10-21.1 (teachers); 5/10-21.9 (criminal history 
records checks); 5/10-22.34 (non-certificated personnel (this statute still uses certificated rather than licensed)); 5/10-22.4 
(dismissing teachers for cause); and 5/10-23.5 and 5/24-12 (reduction in force). See the policies in the PRESS Policy 
Reference Manual Sections 3, General School Administration, and 5, Personnel. 

4 105 ILCS 5/10-16.7. 
5 105 ILCS 5/10-20.19 and 5/17-1 et seq. See policies in the PRESS Policy Reference Manual Section 4, Operational 

Services. 
6 105 ILCS 5/10-20.21. See policy 4:60, Purchases and Contracts.  
7 For the first clause, see 105 ILCS 5/10-20.6, 5/10-20.12, 5/10-22.10, 5/10-22.35A, and 5/10-22.36; and policy 4:150, 

Facility Management and Building Programs. For the second clause, see 105 ILCS 5/10-22.35. For the third clause, see 105 
ILCS 5/10-20.19c; and policy 4:70, Resource Conservation. 
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8. Establishing an equal educational opportunities policy that prohibits unlawful 
discrimination. 8 

9. Approving the curriculum, textbooks, and educational services. 9 

10. Evaluating the educational program and approving School Improvement and District 
Improvement Plans. 10 

11. Presenting the District report card and School report card(s) to parents/guardians and the 
community; these documents report District, School, and student performance. 11 

12. Establishing and supporting student behavior policies designed to maintain an environment 
conducive to learning, including deciding individual student suspension or expulsion cases 
brought before it. 12 

13. Establishing attendance units within the District and assigning students to the schools.13 

14. Establishing the school year. 14 

15. Requiring a moment of silence to recognize veterans during any type of school event held at a 
District school on November 11. 15 

16. Providing student transportation services pursuant to State law. 16 

17. Entering into joint agreements with other boards to establish cooperative educational 
programs or provide educational facilities. 17  

18. Complying with requirements in the Abused and Neglected Child Reporting Act. 
Specifically, each individual Board member must, if an allegation is raised to the member 
during an open or closed Board meeting that a student is an abused child as defined in the 
Act, direct or cause the Board to direct the Superintendent or other equivalent school 
administrator to comply with the Act’s requirements concerning the reporting of child 
abuse. 18 

19. Communicating the schools’ activities and operations to the community and representing the 
needs and desires of the community in educational matters. 19  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

8 Many civil rights laws guarantee equal educational opportunities; see policy 7:10, Equal Educational Opportunities. 
9 105 ILCS 5/10-20.8. See policies in the PRESS Policy Reference Manual Section 6, Instruction. 

10 105 ILCS 5/2-3.25d, which addressed school and district improvement plans, was repealed by P.A. 100-1046. 105 
ILCS 5/2-3.25f, and 105 ILCS 5/27-1. For more specific information about school and district improvement plans, see 
policy 6:10, Educational Philosophy and Objectives and f/n 6 in policy 6:15, School Accountability. 

11 105 ILCS 5/10-17a, amended by P.A.s 100-364, 100-465, 100-807, and 100-863. This statute details the requirements 
for presenting the district report card and school report card(s), including presenting them at a regular school board meeting 
and posting them on the district’s website. 

12 105 ILCS 5/10-22.6, amended by P.A.s 100-105, 100-810, and 100-1035. See policies 7:190, Student Behavior; 
7:200, Suspension Procedures; and 7:210, Expulsion Procedures. 

13 105 ILCS 5/10-21.3 and 5/10-22.5. See policy 7:30, Student Assignment and Intra-District Transfer. 
14 105 ILCS 5/10-19, amended by P.A. 100-465, and 23 Ill.Admin.Code §1.420, amended at 42 Ill. Reg. 11512. See 

policy 6:20, School Year Calendar and Day. 
15 Recognizing veterans on Nov. 11 is required by 105 ILCS 5/10-20.46. 
16 105 ILCS 5/10-22.22. See policy 4:110, Transportation. 
17 105 ILCS 5/10-22.31a. See policy 1:20, District Organization, Operations, and Cooperative Agreements. 
18 325 ILCS 5/4. Abuse and neglect are defined in 325 ILCS 5/3; for a disabled adult student see 20 ILCS 1305/1-17(b). 
19 See policy 8:10, Connection with the Community. 
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Indemnification 20 

To the extent allowed by law, the Board shall defend, indemnify, and hold harmless School Board 
members, employees, volunteer personnel (pursuant to 105 ILCS 5/10-22.34, 10-22.34a and 10-
22.34b), mentors of certified staff (pursuant to 105 ILCS 5/2-3.53a, 2-3.53b, and 105 ILCS 5/21A-5 
et seq.), and student teachers who, in the course of discharging their official duties imposed or 
authorized by law, are sued as parties in a legal proceeding. Nothing herein, however, shall be 
construed as obligating the Board to defend, indemnify, or hold harmless any person who engages in 
criminal activity, official misconduct, fraud, intentional or willful and wanton misconduct, or acts 
beyond the authority properly vested in the individual. 

LEGAL REF.: 105 ILCS 5/10, 5/17-1, and 5/27-1. 
115 ILCS 5/, Ill. Educational Labor Relations Act. 
325 ILCS 5/, Abused and Neglected Child Reporting Act. 

CROSS REF.: 1:10 (School District Legal Status), 1:20 (District Organization, Operations, and 
Cooperative Agreements), 2:10 (School District Governance), 2:80 (Board 
Member Oath and Conduct), 2:140 (Communications To and From the Board), 
2:210 (Organizational School Board Meeting), 2:240 (Board Policy 
Development), 4:60 (Purchases and Contracts), 4:70 (Resource Conservation), 
4:100 (Insurance Management), 4:110 (Transportation), 4:150 (Facility 
Management and Building Programs), 5:10 (Equal Employment Opportunity and 
Minority Recruitment), 5:90 (Abused and Neglected Child Reporting), 6:10 
(Educational Philosophy and Objectives), 6:15 (School Accountability), 6:20 
(School Year Calendar and Day), 7:10 (Equal Educational Opportunities), 7:30 
(Student Assignment and Intra-District Transfer), 7:190 (Student Behavior), 
7:200 (Suspension Procedures), 7:210 (Expulsion Procedures), 8:10 (Connection 
with the Community), 8:30 (Visitors to and Conduct on School Property) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

20 105 ILCS 5/10-20.20 (duty to indemnify) and 5/10-22.3 (duty to insure against loss or liability). These statutes 
identify the same individuals for protection except that the indemnification statute includes mentors of certified staff 
members. See f/n 3 in policy 4:100, Insurance Management. 

Public officials or employees who are sued or incur loss because of the performance of their duties imposed or 
authorized by law on behalf of the public entity are entitled to indemnification. McQuillan on Municipal Corporations 
§12.137 (3rd ed. 1973). Public employees who must defend themselves in actions based upon the performance of official 
duties are entitled to indemnification. Wayne Twsp. Bd. of Auditors v. Ludwig, 154 Ill.App.3d 899 (2nd Dist.  1987). The 
public’s interest is served by indemnifying public officials and employees in the performance of their official duties in order 
to recruit and retain qualified public employees and officials. 
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School Board 

Board Member Qualifications 1 

A School Board member must be, on the date of election or appointment, a United States citizen, at 
least 18 years of age, a resident of Illinois and the District for at least one year immediately preceding 
the election, and a registered voter.  

Reasons making an individual ineligible for Board membership include holding an incompatible 
office and certain types of State or federal employment.2 A child sex offender, as defined in State 
law, is ineligible for School Board membership. 3  

LEGAL REF.: Ill. Constitution, Art. II, §1; Art. IV, §2(e); Art. VI, §13(b). 
105 ILCS 5/10-3 and 5/10-10. 

CROSS REF.: 2:30 (School Board Elections), 2:70 (Vacancies on the School Board - Filling 
Vacancies) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State law controls this policy’s content. Election qualifications are found in 105 ILCS 5/10-3 and 5/10-10. Except for 
possible residency requirements, there are no general eligibility qualifications for appointment to a board; this sample 
policy, however, applies the election qualifications to appointments. This is possible because the board controls the 
appointment process. See policy 2:70, Vacancies on the School Board - Filling Vacancies. Boards may describe additional 
residency requirements, if any, in the following optional sentence:  

On the date of election or appointment, Board members must also meet the following residential 
requirement: [insert]. 

105 ILCS 5/10-10 allows a board to appoint a student to the board to serve in an advisory capacity for a term the board 
determines. The student may not vote or attend any closed board meeting. A board that desires to appoint a student member 
may include this paragraph at the end of this policy, adding the manner the student member is selected as appropriate: 

The Board will annually appoint a student member to serve in an advisory capacity. The student member will not 
have any voting privileges and may not attend executive sessions of the Board. 

2 Prohibitions on simultaneously holding more than one public office, known as the doctrine of incompatibility of 
offices, arise from the constitutional concept of separation of offices. Appellate decisions have held that incompatibility 
arises if the duties of one office would necessarily prevent the office holder from faithfully performing all the duties of the 
other office. Express statutory prohibitions involving a school board member and another office are rare but do exist. For 
example, a school trustee may not also be a board member. 105 ILCS 5/10-3 and 5/10-10. Dual office holding is discussed 
in the Ill. Council of School Attorneys’ publications, Answers to FAQs, Conflict of Interest and Incompatible Offices, 
www.iasb.com/law/COI_FAQ.pdf, and Answers to FAQs, Vacancies on the Board of Education, 
www.iasb.com/law/vacancies.cfm. 

3 105 ILCS 5/10-3 and 5/10-10. The definition of child sex offender is found in 720 ILCS 5/11-9.3 and is contained in 
administrative procedure 8:30-AP, Definition of Child Sex Offender. But see People v. Kochevar, 2018 WL 3968383 (3rd 
Dist. 2018) (finding that Ill. statutory sex offender scheme, as applied to Kochevar, violated his rights under the [E]ighth 
[A]mendment to the United States Constitution and the proportionate penalties clause of the Ill. Constitution (he was 
convicted of criminal sexual abuse with a 16-year-old with whom he, at 18, had a relationship) when nothing in the record 
suggested that he had targeted children, targeted underage girls, or even targeted the victim). 

http://www.iasb.com/law/COI_FAQ.pdf
http://www.iasb.com/law/vacancies.cfm
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School Board 

Board Member Term of Office 1 

The term of office for a School Board member begins immediately after both of the following occur: 

1. The election authority canvasses the votes and declares the winner(s); this occurs within 21 
days after the consolidated election held on the first Tuesday in April in odd-numbered years. 

2. The successful candidate takes the oath of office as provided in Board policy 2:80, Board 
Member Oath and Conduct. 2 

The term ends 4 years later when the successor assumes office. 3 

LEGAL REF.: 10 ILCS 5/2A-1.1, 5/22-17, and 5/22-18. 
105 ILCS 5/10-10, 5/10-16, and 5/10-16.5. 

CROSS REF.: 2:30 (School District Elections), 2:80 (Board Member Oath and Conduct), 2:210 
(Organizational School Board Meeting) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State or federal law controls this policy’s content. 
2 The oath requirement is mandated by 105 ILCS 5/10-16.5, amended by P.A. 100-1055. 
3 All local canvassing boards were abolished in 2006. The appropriate election authority (county clerk or election 

commission, if one was established under Article 6A of the Election Code) canvasses the vote for school district elections. 
10 ILCS 5/1-8. The election authority is responsible for school board member elections. 10 ILCS 5/1-3(8). Any provision in 
the School Code to the contrary is superseded and ineffective. 

The election authority must canvass the vote within 21 days after the election. See 10 ILCS 5/22-17 and 5/22-18. 
Within 28 days after the consolidated election, boards must hold an organizational meeting to elect electing officers and fix 
a time and place for the regular meetings. 105 ILCS 5/10-16. 

The board, by resolution, may submit to the district’s voters the question of increasing the term from four to six years. 
105 ILCS 5/9-5. If the board has increased the term, edit the text of the policy to reflect it. 
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School Board 

Board Member Removal from Office 1 

If a majority of the School Board determines that a Board member has willfully failed to perform his 
or her official duties, it may request the Regional Superintendent to remove such member from 
office. 2 

LEGAL REF.: 105 ILCS 5/3-15.5. 

CROSS REF.: 2:70 (Vacancies on the School Board - Filling Vacancies) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State or federal law controls this policy’s content. 
2 Neither the voters nor the board has the authority to recall or remove a board member from office. The Regional 

Superintendent has the power to remove any board member from office for willful failure to perform official duties. 105 
ILCS 5/3-15.5. The “majority of the board” requirement in this policy has no legal significance other than being standard 
operating procedure. The Regional Superintendent may act on his or her initiative.  

Use this alternative for districts in suburban Cook County: replace “Regional Superintendent” with “appropriate 
Intermediate Service Center.”  

A quo warranto action is a rarely used method to remove a board member from office. This type of lawsuit is generally 
used to remove someone who holds office unlawfully, among other things. 735 ILCS 5/18-101. These actions are generally 
brought by the Ill. Atty. Gen. (AG) or the appropriate State’s Attorney. If neither of them brings the suit, it may be brought 
by a plaintiff after (1) he or she requests the AG and State’s Attorney to bring a quo warranto lawsuit, (2) they fail to do it, 
and (3) the circuit court with jurisdiction grants permission for the plaintiff to file the lawsuit (see the Niekamp case below). 
After receiving a court’s permission to bring the suit, a plaintiff must post a bond when filing the proceeding. If the lawsuit 
is unsuccessful, the plaintiff must pay the defendant’s attorney fees and costs. Depending upon the violation, the law allows 
the court to impose a $25,000 fine or remove the board member from office. Notable cases involving quo warranto actions 
against school board members in Illinois include: 

1. Ballard v. Niekamp, 961 N.E.2d 288 (Ill. App. 4, 2011) (affirming the ousting of a school board member for 
holding an incompatible office; the fellow school board members brought a quo warranto action asking the 
court to remove him from the school board). 

2. Parker v. Lyons, et al., 2012 WL 7005827 (Ill.App.3, 2012) (potential school board candidate had two felony 
convictions; the trial court allowed the State's quo warranto action barring him from running for the school 
board); People ex rel. Lyons v. Parker, 940 F.Supp.2d 832 (Ill. 2012) (petition for leave to appeal denied); 
Parker v. Illinois, 569 U.S. 933 (2013) (petition for writ of certiorari to the U.S. Supreme Court, denied). 
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School Board 

Access to District Public Records 1 

Full access to the District’s public records is available to any person as provided in the Illinois 
Freedom of Information Act (FOIA), this policy, and implementing procedures. The Superintendent 
or designee shall: (1) provide the Board with sufficient information and data to permit the Board to 
monitor the District’s compliance with FOIA and this policy, and (2) report any FOIA requests during 
the Board’s regular meetings along with the status of the District’s response. 2 

Freedom of Information Officer 3 

The Superintendent shall serve as the District’s Freedom of Information Officer and assumes all the 
duties and powers of that office as provided in FOIA and this policy. The Superintendent may 
delegate these duties and powers to one or more designees, but the delegation shall not relieve the 
Superintendent of the responsibility for the action that was delegated.  

Definition 4 

The District’s public records are defined as records, reports, forms, writings, letters, memoranda, 
books, papers, maps, photographs, microfilms, cards, tapes, recordings, electronic data processing 
records, electronic communications, recorded information and all other documentary material 
pertaining to the transaction of public business, regardless of physical form or characteristics, having 
been prepared by or for, or having been or being used by, received by, in the possession of, or under 
the control of the School District.  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 The Illinois Freedom of Information Act (FOIA) governs the subject matter in this policy. 5 ILCS 140/. School 
districts are required to make public records available to any person for inspection or copying, unless they fall within an 
exception. 5 ILCS 140/3(a). The f/ns only discuss sections of FOIA that are relevant to school districts. State law does not 
explicitly require boards to adopt a policy on access to their records. However, a board policy is the logical instrument to 
memorialize the actions that are required to implement FOIA. The laws limiting the disclosure of employee evaluations are 
discussed in f/n 7. 

Any person denied access to a public record may request a review by the Ill. Public Access Counselor (PAC) 
established in the office of the Ill. Atty. Gen. 5 ILCS 140/9.5. As a result of the review, the PAC may issue an opinion 
binding on the requester and public body. IASB reports on the opinions relevant to school districts on its website at:  

www.iasb.com/law/decisions.cfm?SubjectArea=Freedom%20of%20Information%20Act%20-%20FOIA. 
2 This sentence allows a board to monitor the district’s compliance with FOIA. This is an important duty as illustrated 

by FOIA’s provision stating: “It is a fundamental obligation of government to operate openly and provide public records as 
expediently and efficiently as possible.” The School Code requires the FOIA report described in #2 (105 ILCS 5/10-16); it is 
optional, however, for districts governed by a board of school directors. 

3 Each board must designate one or more official(s) or employee(s) to act as its freedom of information officer(s). 5 
ILCS 140/3.5(referred to in the f/ns as FOIA Officer). A board may replace Superintendent in this paragraph with another 
job title, or may replace the paragraph with one of the alternatives below:  

Alternative 1: The Board will appoint an employee to serve as the District’s Freedom of Information Officer.  
That appointee assumes all the duties and powers of that office as provided in FOIA and this 
policy. 

Alternative 2: The Superintendent shall appoint an employee, who may be himself or herself, to [continue as with 
alternative 1]. 

4 The definition is quoted from 5 ILCS 140/2(c). Substitute the following alternative for this paragraph if desired:  
The definition of public records, for purposes of this policy, is the definition contained in Section 2(c) of FOIA 
without amendment.  

http://www.iasb.com/law/decisions.cfm?SubjectArea=Freedom%20of%20Information%20Act%20-%20FOIA
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Requesting Records 5 

A request for inspection and/or copies of public records must be made in writing and may be 
submitted by personal delivery, mail, telefax, or email directed to the District’s Freedom of 
Information Officer. Individuals making a request are not required to state a reason for the request 
other than to identify when the request is for a commercial purpose or when requesting a fee waiver. 
The Superintendent or designee shall instruct District employees to immediately forward any request 
for inspection and copying of a public record to the District’s Freedom of Information Officer or 
designee. 

Responding to Requests 

The Freedom of Information Officer shall approve all requests for public records unless: 

1. The requested material does not exist; 6 

2. The requested material is exempt from inspection and copying by the Freedom of Information 
Act;7 or 

3. Complying with the request would be unduly burdensome. 8 

Within five business days after receipt of a request for access to a public record, the Freedom of 
Information Officer shall comply with or deny the request, unless the time for response is extended as 
specified in Section 3 of FOIA.9 The Freedom of Information Officer may extend the time for a 
response for up to five business days from the original due date.10 If an extension is needed, the 
Freedom of Information Officer shall: (1) notify the person making the request of the reason for the 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

5 This section restates 5 ILCS 140/3(c). Districts may, but are not required to, accept oral requests. Compliance with an 
oral request may stave off the formal written request and permit more flexibility in the response. If the district wants to 
accept oral requests, delete must be made in writing and from the first sentence and add the following:  

Oral requests may be accepted provided personnel are available to handle them, but otherwise must be made in 
writing.  

The response to an oral request should be documented. Districts may provide a request form for convenience but may not 
require its use. See 2:250-E1, Written Request for District Public Records.  

6 FOIA does not require a public body to create a record. 5 ILCS 140/1. However, compiling information already in 
the public body’s possession into a different format in order to respond to a FOIA request does not constitute the creation of 
a new record (PAO 15-10). See also Hites v. Waubonsee Community College, 56 N.E.3d 1049 (Ill App. 2, 2016) (holding 
that databases that house aggregations of data and do not merely store documents are subject to FOIA). 

7 5 ILCS 140/7 and 140/7.5 describe numerous explicit exceptions to the presumption that all public records are 
available for public inspection. Each record is “presumed to be open to inspection or copying” and the district will have “the 
burden of proving by clear and convincing evidence that it is exempt.” 5 ILCS 140/1.2 and 140/11(f). A person who prevails 
in a court proceeding to enforce FOIA will be awarded attorney’s fees; the public body may incur a civil penalty of between 
$2,500 and $5,000 for each occurrence of a willful or intentional violation of FOIA or other action in bad faith; and courts 
may impose additional penalties of up to $1,000 for each day the violation continues if (1) the board fails to comply with the 
court’s order after 30 days, (2) the court’s order is not on appeal or stayed, and (3) the court does not grant the public body 
additional time to comply with the court’s order to disclose public records. 5 ILCS 140/11(i) and (j), amended by P.A. 99-
586. School officials should seek the board attorney’s advice concerning the denial of a record request. 

Two State laws limit the disclosure of employee personnel evaluations: 
1. The Personnel Record Review Act prohibits the disclosure of performance evaluations. 820 ILCS 40/11. 
2. The School Code prohibits the disclosure of public school teacher, principal, and superintendent performance 

evaluations except as otherwise provided in the certified employee evaluation laws. 105 ILCS 5/24A-7.1. 
8 5 ILCS 140/3(g). 
9 5 ILCS 140/3(d). Reasons for extensions are addressed at 5 ILCS 140/3(e). Public bodies must respond to FOIA 

requests. PAOs 16-05, 16-04, 16-04, and 16-03, and 16-01. Public bodies must also conduct a reasonable search for public 
records responsive to a FOIA request, which includes searching public employees’ communications on personal devices or 
accounts for records pertaining to the transaction of public business. PAO 16-06. 

10 5 ILCS 140/3(e). 
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extension, and (2) either inform the person of the date on which a response will be made, or agree 
with the person in writing on a compliance period. 11 

The time periods are extended for responding to requests for records made for a commercial purpose, 
requests by a recurrent requester, or voluminous requests, as those terms are defined in Section 2 of 
FOIA. The time periods for responding to those requests are governed by Sections 3.1, 3.2, and 3.6 of 
FOIA. 12 

When responding to a request for a record containing both exempt and non-exempt material, the 
Freedom of Information Officer shall redact exempt material from the record before complying with 
the request. 13 

Fees 14 

Persons making a request for copies of public records must pay any and all applicable fees. The 
Freedom of Information Officer shall establish a fee schedule that complies with FOIA and this 
policy and is subject to the Board’s review. The fee schedule shall include copying fees and all other 
fees to the maximum extent they are permitted by FOIA, including without limitation, search and 
review fees for responding to a request for a commercial purpose and fees, costs, and personnel hours 
in connection with responding to a voluminous request. 

Copying fees, except when fixed by statute, shall be reasonably calculated to reimburse the District’s 
actual cost for reproducing and certifying public records and for the use, by any person, of its 
equipment to copy records. In no case shall the copying fees exceed the maximum fees permitted by 
FOIA. If the District’s actual copying costs are equal to or greater than the maximum fees permitted 
by FOIA, the Freedom of Information Officer is authorized to use FOIA’s maximum fees as the 
District’s fees. No copying fees shall be charged for: (1) the first 50 pages of black and white, letter or 
legal sized copies, or (2) electronic copies other than the actual cost of the recording medium, except 
if the response is to a voluminous request, as defined in FOIA. 

A fee reduction is available if the request qualifies under Section 6 of FOIA. The Freedom of 
Information Officer shall set the amount of the reduction taking into consideration the amount of 
material requested and the cost of copying it. 15  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

11 5 ILCS 140/3(f). A board may replace the default paragraph with the following alternative:  
The Freedom of Information Officer shall respond to record requests according to the time periods described in 
Section 3 of FOIA. 

12 The timelines are extended to respond to a: (1) recurrent requester (defined in 5 ILCS 140/2(g)); (2) request with a 
commercial purpose (defined in 5 ILCS 140/2(c-10)); and (3) voluminous request (defined in 5 ILCS 140/2(h)). To use the 
extended timelines, a district must follow the requirements in 5 ILCS 140/3.2 for responding to a recurrent requester; 5 
ILCS 140/3.1 for responding to a request with a commercial purpose; and 5 ILCS 140/3.6 for responding to a voluminous 
request. See the administrative procedure, 2:250-AP1, Access to and Copying of District Public Records, for additional 
information. 

13 5 ILCS 140/7. Redacting exempt portions is permitted, but not required, except that contractors’ employees’ 
addresses, telephone numbers, and social security numbers must be redacted before disclosure. 5 ILCS 140/2.10. Reviewing 
past responses to FOIA requests will promote uniform treatment of requests for similar records. 

14 5 ILCS 140/6. The first paragraph’s intent is to be efficient and avoid paraphrasing a complex law. See 2:250-AP1, 
Access to and Copying of District Public Records, for a fee schedule identifying the maximum fees permitted. 

5 ILCS 140/6(a) states: “If a request is not a request for a commercial purpose or a voluminous request, a public body 
may not charge the requester for the costs of any search for and review of the records or other personnel costs associated 
with reproducing the records.” (Emphasis added.) This implies that a search and review fee may be charged when 
responding to a request for a commercial purpose or a voluminous request. However, 5 ILCS 140/6(b) states that the search 
and review fee described in 5 ILCS 140/6(f) may be charged only to someone making a commercial request. 5 ILCS 
140/6(f) contains the maximum amounts that may be charged for search and review but does not explain when they may be 
charged. The FOIA Officer will need to consult the board attorney concerning fees. 
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Provision of Copies and Access to Records  

A public record that is the subject of an approved access request will be available for inspection or 
copying at the District’s administrative office during regular business hours, unless other 
arrangements are made by the Freedom of Information Officer. 16 

Many public records are immediately available from the District’s website including, but not limited 
to, the process for requesting a public record.17 The Freedom of Information Officer shall direct a 
requester to the District’s website if a requested record is available there. If the requester is unable to 
reasonably access the record online, he or she may resubmit the request for the record, stating his or 
her inability to reasonably access the record online, and the District shall make the requested record 
available for inspection and copying as otherwise provided in this policy. 18 

Preserving Public Records 

Public records, including email messages, shall be preserved and cataloged if: (1) they are evidence of 
the District’s organization, function, policies, procedures, or activities, (2) they contain informational 
data appropriate for preservation, (3) their retention is required by State or federal law, or (4) they are 
subject to a retention request by the Board Attorney (e.g., a litigation hold), District auditor, or other 
individual authorized by the School Board or State or federal law to make such a request.19 Unless its 

                                                                                                                                                                     
15 5 ILCS 140/6(c) makes it mandatory to furnish records “without charge or at a reduced charge” if the request is in 

the public interest as defined by FOIA. If a board wants to indicate when a reduction is available by paraphrasing the statute, 
it may substitute the following alternative for the default paragraph: 

A fee reduction is available if the person requesting the record states a specific purpose for the request and 
indicates that a fee reduction is in the public interest by having as its principal purpose the preservation of the 
general public’s health, safety, welfare, or legal rights and is not for the principal purpose of personal or 
commercial benefit. The Freedom of Information Officer shall set the amount of the reduction, taking into 
consideration the amount of material requested and the cost of copying it. 

16 Public bodies may adopt rules for the times and places where records will be made available. 5 ILCS 140/3(h). A 
board may amend this sentence to reflect other times and/or places where records will be made available. 

17 5 ILCS 140/4. A district may reduce FOIA requests by posting records on its website. Many records are required to 
be web-posted, see 2:250-E2, Immediately Available District Public Records and Web-Posted Reports and Records. If the 
district does not have a website, change this paragraph as follows:  

Some public records are available for immediate access including a description of the process for requesting a 
public record, and a list of all types or categories of records under its control.  

For a list of required web-postings, see 2:250-E2, Immediately Available District Public Records and Web-Posted 
Reports and Records. Using the district’s website is also a convenient way to comply with FOIA’s requirement to identify 
documents that are immediately available. 5 ILCS 140/3.5(a). Although not required to be web-posted, a list of all types or 
categories of records under its control must be prepared and made available. 5 ILCS 140/5; see 2:250-AP1, Access to and 
Copying of District Public Records. 

18 5 ILCS 140/8.5. 
19 The Local Records Act, 50 ILCS 205/3, requires the preservation of records described in items #1-3. The 

preservation of records described in item #3 is also required by the Family Educational Rights and Privacy Act (20 U.S.C. 
§1232g) and the Ill. School Student Records Act (105 ILCS 10/), among other laws. An example of a record described in 
item #4 is a record subject to a litigation hold or a document preservation requirement pursuant to Federal Rules of Civil 
Procedure, Rules 16 and 26. 

Categorizing email messages is complicated because two laws apply and the rules differ when a board member is a 
party. See sample policy 2:140, Communications To and From the Board, for a discussion of email between or among board 
members. When employees or agents are using email for school purposes, the email messages may be public records, but 
will not necessarily be subject to disclosure depending on the topic discussed. FOIA’s list of exemptions from disclosure 
determines whether these emails are subject to disclosure. For exemptions, see 5 ILCS 140/7 and 140/7.5. 

Not all email messages between or among employees must be preserved, even if they are public records for purposes of 
FOIA. The definition of public record in the Local Records Act (50 ILCS 205/3) is narrower than its definition in FOIA. 
Thus, staff email, like all district records, must be retained only when it contains material described in #1-4. While this is a 
slippery slope without definitive parameters, employee email that is conversational or personal, or contains brainstorming 
may generally be deleted. 
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retention is required as described in items numbered 3 or 4 above, a public record, as defined by the 
Illinois Local Records Act, may be destroyed when authorized by the Local Records Commission. 20 

LEGAL REF.: 5 ILCS 140/, Illinois Freedom of Information Act.  
105 ILCS 5/10-16 and 5/24A-7.1. 
820 ILCS 40/11. 
820 ILCS 130/5. 

CROSS REF.: 2:140 (Communications To and From the Board), 5:150 (Personnel Records), 
7:340 (Student Records) 
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The Prevailing Wage Act (820 ILCS 130/5, amended by P.A. 100-1177, eff. 6-1-19) requires contractors, while 

participating in public works, to keep certified payroll records of all laborers, mechanics, and other workers employed by 
them on the project and to submit this record no later than the 15th of the month to the public body, until the Ill. Dept. of 
Labor (IDOL) activates an electronic database for certified payrolls no later than 4-1-20, at which time contractors will 
submit certified payrolls only to that database. Id. The public body in charge of the project must keep the records submitted 
before 1-1-14 for a period of not less than three years. Records submitted on or after 1-1-14 must be kept for a period of five 
years or until the IDOL activates the electronic database for certified payrolls, whichever is less. Id. Records may be 
retained in paper or electronic format. These records are considered public records, except for contractors’ employees’ 
addresses, telephone numbers, social security numbers, race, ethnicity, and gender, and they must be made available in 
accordance with FOIA. Id. Note: 820 ILCS 130/5, amended by P.A. 100-1177, eff. 6-1-19, requires contractors to maintain 
records of the race, ethnicity, gender, and veteran status of workers on a public works project. FOIA, however, was not 
similarly amended to require public bodies to redact the workers’ race, ethnicity, and gender from certified payroll records 
before disclosure. See 5 ILCS 140/2.10. The Ill. Atty. Gen. has previously issued at least one non-binding opinion finding 
that disclosure of a person’s gender is not an unwarranted invasion of personal privacy under 5 ILCS 140/7(1)(c). Districts 
should consult with their board attorneys regarding what categories of information may be properly redacted in response to a 
FOIA request for certified payroll records.  

20 50 ILCS 205/. Preservation and destruction of documents is covered in 2:250-AP2, Protocols for Record 
Preservation and Development of Retention Schedules. See also the Ill. Secretary of State’s website for information on 
preserving and destroying records, www.cyberdriveillinois.com/departments/archives/records_management/.  

http://www.cyberdriveillinois.com/departments/archives/records_management/
http://www.cyberdriveillinois.com/departments/archives/records_management/
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February/March 2019 4:30 
 

Operational Services 

Revenue and Investments 1 

Revenue 

The Superintendent or designee is responsible for making all claims for property tax revenue, State 
Aid, special State funds for specific programs, federal funds, and categorical grants. 

Investments 

The Superintendent shall either appoint a Chief Investment Officer or serve as one.2 The Chief 
Investment Officer shall invest money that is not required for current operations, in accordance with 
this policy and State law. 3 

The Chief Investment Officer and Superintendent shall use the standard of prudence when making 
investment decisions. They shall use the judgment and care, under circumstances then prevailing, that 
persons of prudence, discretion, and intelligence exercise in the management of their own affairs, not 
for speculation, but for investment, considering the safety of their capital as well as its probable 
income. 4 

Investment Objectives 5 

The objectives for the School District’s investment activities are: 

1. Safety of Principal - Every investment is made with safety as the primary and over-riding 
concern. Each investment transaction shall ensure that capital loss, whether from credit or 
market risk, is avoided. 

2. Liquidity - The investment portfolio shall provide sufficient liquidity to pay District 
obligations as they become due. In this regard, the maturity and marketability of investments 
shall be considered. 

3. Rate of Return - The highest return on investments is sought, consistent with the preservation 
of principal and prudent investment principles. 

4. Diversification - The investment portfolio is diversified as to materials and investments, as 
appropriate to the nature, purpose, and amount of the funds. 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 Each district must have an investment policy; its detail and complexity must be appropriate to the nature of the funds, 
the funds’ purpose, and the amount of the public funds within the investment portfolio. 30 ILCS 235/2.5(a). 

2 30 ILCS 235/2.5(a)(7). Districts having a chief business official may use this alternative: “The Chief Business 
Official shall serve as the District’s Chief Investment Officer.” If a Township Treasurer manages the district funds, 
substitute this sentence:  

The Township Treasurer shall serve as the Chief Investment Officer. 
3 Township and school treasurers are authorized by 105 ILCS 5/8-7 to enter into agreements regarding the deposit, 

investment, and withdrawal of district funds. 
4 The policy must include a standard of care. 30 ILCS 235/2.5(a)(2). 
5 The policy must address safety, liquidity, return (30 ILCS 235/2.5(a)), as well as diversification (30 ILCS 

235/2.5(a)(4)). These objectives also serve as investment guidelines. 30 ILCS 235/2.5(a)(3). How these are addressed is at 
the board’s discretion. 
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Authorized Investments 6 

The Chief Investment Officer may invest District funds in one or more of the following: 

1. Bonds, notes, certificates of indebtedness, treasury bills, or other securities now or hereafter 
issued, that are guaranteed by the full faith and credit of the United States of America as to 
principal and interest. 

2. Bonds, notes, debentures, or other similar obligations of the United States of America, its 
agencies, and its instrumentalities. 

The term “agencies of the United States of America” includes: (a) the federal land banks, 
federal intermediate credit banks, banks for cooperative, federal farm credit banks, or any 
other entity authorized to issue debt obligations under the Farm Credit Act of 1971 and Acts 
amendatory thereto, (b) the federal home loan banks and the federal home loan mortgage 
corporation, and (c) any other agency created by Act of Congress. 

3. Interest-bearing savings accounts, interest-bearing certificates of deposit or interest-bearing 
time deposits or any other investments constituting direct obligations of any bank as defined 
by the Illinois Banking Act. 

4. Obligations of corporations organized in the United States with assets exceeding 
$500,000,000 if: (a) such obligations are rated at the time of purchase at one of the three 
highest classifications established by at least two standard rating services and that mature not 
later than three years from the date of purchase, (b) such purchases do not exceed 10% of the 
corporation’s outstanding obligations, and (c) no more than one-third of the District’s funds 
may be invested in short term obligations of corporations. 

5. Money market mutual funds registered under the Investment Company Act of 1940, provided 
that the portfolio of any such money market mutual fund is limited to obligations described in 
paragraph (1) or (2) and to agreements to repurchase such obligations. 

6. Interest-bearing bonds of any county, township, city, village, incorporated town, municipal 
corporation, school district, the State of Illinois, any other state, or any political subdivision 
or agency of the State of Illinois or any other state, whether the interest earned is taxable or 
tax-exempt under federal law. The bonds shall be (a) registered in the name of the 
municipality, county, or other governmental unit, or held under a custodial agreement at a 
bank, and (b) rated at the time of purchase within the four highest general classifications 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

6 The policy must contain a “listing of authorized investments.” 30 ILCS 235/2.5(a)(1). 30 ILCS 235/2(a-1) allows 
school districts to invest public funds in interest-bearing bonds of any local government (see paragraph 6). Investments from 
which a board may choose are listed in this policy. See 30 ILCS 235/2, amended by P.A. 100-752. Alternatively, a board 
may refer to that law by stating:  

The Chief Investment Officer may invest any District funds in any investment as authorized in 30 ILCS 235/2, and 
Acts amendatory thereto.  

Some attorneys are of the opinion that the Investment of Municipal Funds Act (IMFA) (50 ILCS 340/) authorizes 
school districts to invest funds in certain tax anticipation warrants. The IMFA applies to counties, park districts, sanitary 
districts, and other municipal corporations. Id. at 340/1. Municipal corporation is not specifically defined in the IMFA. 
Consult with the board attorney and/or bond counsel regarding the authority for such investments and the inclusion of the 
IMFA in this policy. 

As part of its mission to protect public entities, the Municipal Securities Rulemaking Board (MSRB) has resources 
available that school officials may find helpful at: www.msrb.org/EducationCenter/Issuers/Issuing.aspx. It provides 
information about bond issuance, required disclosures, and working with municipal advisors.  
 

http://www.msrb.org/EducationCenter/Issuers/Issuing.aspx
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established by a rating service of nationally recognized expertise in rating bonds of states and 
their political subdivisions. 

7. Short term discount obligations of the Federal National Mortgage Association or in shares or 
other forms of securities legally issuable by savings banks or savings and loan associations 
incorporated under the laws of this State or any other state or under the laws of the United 
States. Investments may be made only in those savings banks or savings and loan 
associations, the shares, or investment certificates that are insured by the Federal Deposit 
Insurance Corporation. Any such securities may be purchased at the offering or market price 
thereof at the time of such purchase. All such securities so purchased shall mature or be 
redeemable on a date or dates prior to the time when, in the judgment of the Chief Investment 
Officer, the public funds so invested will be required for expenditure by the District or its 
governing authority.  

8. Dividend-bearing share accounts, share certificate accounts, or class of share accounts of a 
credit union chartered under the laws of this State or the laws of the United States; provided, 
however, the principle office of any such credit union must be located within the State of 
Illinois. Investments may be made only in those credit unions the accounts of which are 
insured by applicable law. 

9. A Public Treasurers’ Investment Pool created under Section 17 of the State Treasurer Act. 
The District may also invest any public funds in a fund managed, operated, and administered 
by a bank, subsidiary of a bank, or subsidiary of a bank holding company or use the services 
of such an entity to hold and invest or advise regarding the investment of any public funds. 

10. The Illinois School District Liquid Asset Fund Plus. 7 

11. Repurchase agreements of government securities having the meaning set out in the 
Government Securities Act of 1986, as now or hereafter amended or succeeded, subject to the 
provisions of said Act and the regulations issued there under. The government securities, 
unless registered or inscribed in the name of the District, shall be purchased through banks or 
trust companies authorized to do business in the State of Illinois. 

Except for repurchase agreements of government securities that are subject to the 
Government Securities Act of 1986, as now or hereafter amended or succeeded, the District 
may not purchase or invest in instruments that constitute repurchase agreements, and no 
financial institution may enter into such an agreement with or on behalf of the District unless 
the instrument and the transaction meet all of the following requirements: 
a. The securities, unless registered or inscribed in the name of the District, are purchased 

through banks or trust companies authorized to do business in the State of Illinois. 
b. The Chief Investment Officer, after ascertaining which firm will give the most favorable 

rate of interest, directs the custodial bank to “purchase” specified securities from a 
designated institution. The “custodial bank” is the bank or trust company, or agency of 
government, that acts for the District in connection with repurchase agreements involving 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

7 The Illinois School District Liquid Asset Fund Plus is an Illinois trust organized to permit Illinois school districts, 
community colleges, and educational service regions to pool their investment funds to obtain the highest possible investment 
yield consistent with maintaining liquidity and preserving capital, and to engage in cooperative cash management activities 
resulting in more efficient financial resource utilization. The program was developed in cooperation with the Ill. Association 
of School Boards, the Ill. Association of School Business Officials, and the Ill. Association of School Administrators. To 
receive marketing information and the name of the marketing representative, contact: PMA Financial Network, Inc., Illinois 
School District Liquid Asset Fund Plus, www.isdlafplus.com, 2135 City Gate Lane, 7th Floor, Naperville, Illinois 60563; or 
call 1-866-747-4477. 

http://www.isdlafplus.com/
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the investment of funds by the District. The State Treasurer may act as custodial bank for 
public agencies executing repurchase agreements. 

c. A custodial bank must be a member bank of the Federal Reserve System or maintain 
accounts with member banks. All transfers of book-entry securities must be accomplished 
on a Reserve Bank’s computer records through a member bank of the Federal Reserve 
System. These securities must be credited to the District on the records of the custodial 
bank and the transaction must be confirmed in writing to the District by the custodial 
bank. 

d. Trading partners shall be limited to banks or trust companies authorized to do business in 
the State of Illinois or to registered primary reporting dealers. 

e. The security interest must be perfected. 
f. The District enters into a written master repurchase agreement that outlines the basic 

responsibilities and liabilities of both buyer and seller. 
g. Agreements shall be for periods of 330 days or less. 
h. The Chief Investment Officer informs the custodial bank in writing of the maturity details 

of the repurchase agreement. 
i. The custodial bank must take delivery of and maintain the securities in its custody for the 

account of the District and confirm the transaction in writing to the District. The custodial 
undertaking shall provide that the custodian takes possession of the securities exclusively 
for the District; that the securities are free of any claims against the trading partner; and 
that any claims by the custodian are subordinate to the District’s claims to rights to those 
securities. 

j. The obligations purchased by the District may only be sold or presented for redemption 
or payment by the fiscal agent bank or trust company holding the obligations upon the 
written instruction of the Chief Investment Officer. 

k. The custodial bank shall be liable to the District for any monetary loss suffered by the 
District due to the failure of the custodial bank to take and maintain possession of such 
securities. 

12. Any investment as authorized by the Public Funds Investment Act, and Acts amendatory 
thereto. Paragraph 11 supersedes paragraphs 1-10 and controls in the event of conflict. 

Except as provided herein, investments may be made only in banks, savings banks, savings and loan 
associations, or credit unions that are insured by the Federal Deposit Insurance Corporation or other 
approved share insurer. 8 

Selection of Depositories, Investment Managers, Dealers, and Brokers 9 

The Chief Investment Officer shall establish a list of authorized depositories, investment managers, 
dealers and brokers based upon the creditworthiness, reputation, minimum capital requirements, 
qualifications under State law, as well as a long history of dealing with public fund entities. The 
Board will review and approve the list at least annually. 

In order to be an authorized depository, each institution must submit copies of the last two sworn 
statements of resources and liabilities or reports of examination that the institution is required to 
furnish to the appropriate State or federal agency.10 Each institution designated as a depository shall, 
while acting as such depository, furnish the District with a copy of all statements of resources and 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

8 30 ILCS 235/2, amended by P.A. 100-752. 
9 The policy must address these topics. 30 ILCS 235/2.5(a)(11). 

10 30 ILCS 235/6. 
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liabilities or all reports of examination that it is required to furnish to the appropriate State or federal 
agency. 11 

The above eligibility requirements of a bank to receive or hold public deposits do not apply to 
investments in an interest-bearing savings account, interest-bearing certificate of deposit, or interest-
bearing time deposit if: (1) the District initiates the investment at or through a bank located in Illinois, 
and (2) the invested public funds are at all times fully insured by an agency or instrumentality of the 
federal government. 12 

The District may consider a financial institution’s record and current level of financial commitment to 
its local community when deciding whether to deposit funds in that financial institution. The District 
may consider factors including: 13 

1. For financial institutions subject to the federal Community Reinvestment Act of 1977, the 
current and historical ratings that the financial institution has received, to the extent that those 
ratings are publicly available, under the federal Community Reinvestment Act of 1977;  

2. Any changes in ownership, management, policies, or practices of the financial institution that 
may affect the level of the financial institution’s commitment to its community;  

3. The financial impact that the withdrawal or denial of District deposits might have on the 
financial institution;  

4. The financial impact to the District as a result of withdrawing public funds or refusing to 
deposit additional public funds in the financial institution; and  

5. Any additional burden on the District’s resources that might result from ceasing to maintain 
deposits of public funds at the financial institution under consideration. 

Collateral Requirements 14 

All amounts deposited or invested with financial institutions in excess of any insurance limit shall be 
collateralized in accordance with the Public Funds Investment Act, 30 ILCS 235/. The Superintendent 
or designee shall keep the Board informed of collateral agreements. 

Safekeeping and Custody Arrangements 15 

The preferred method for safekeeping is to have securities registered in the District’s name and held 
by a third-party custodian. Safekeeping practices should qualify for the Governmental Accounting 
Standards Board Statement No. 3, Deposits with Financial Institutions, Investments (including 
Repurchase Agreements), and Reverse Repurchase Agreements, Category I, the highest recognized 
safekeeping procedures. 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

11 Id. 
12 30 ILCS 235/6.5. 
13 This paragraph is optional, but is authorized by 30 ILCS 235/8. 
14 Collateral requirements are permissive; if used, guidelines regarding their use must be included in the policy. 30 

ILCS 235/2.5(a)(5). The requirements for collateral agreements are in 30 ILCS 235/6(d). The sample policy contains one 
guideline, that is, that the board be kept informed of collateral agreements. An optional guideline follows:  

In addition, the financial institution must provide the Board with a copy of its board of directors’ meeting minutes 
evidencing that the board of directors approved the collateral agreement. 

15 The policy must address safekeeping and custody arrangements. 30 ILCS 235/2.5(a)(5). Registration requirements 
are in 30 ILCS 235/3. 
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Controls and Report 16 

The Chief Investment Officer shall establish a system of internal controls and written operational 
procedures to prevent losses arising from fraud, employee error, misrepresentation by third parties, or 
imprudent employee action. 

The Chief Investment Officer shall provide a quarterly investment report to the Board. The report 
will: (1) assess whether the investment portfolio is meeting the District’s investment objectives, (2) 
identify each security by class or type, book value, income earned, and market value, (3) identify 
those institutions providing investment services to the District, and (4) include any other relevant 
information. The investment portfolio’s performance shall be measured by appropriate and creditable 
industry standards for the investment type. 17 

The Board will determine, after receiving the Superintendent’s recommendation, which fund is in 
most need of interest income and the Superintendent shall execute a transfer. This provision does not 
apply when the use of interest earned on a particular fund is restricted. 18 

Ethics and Conflicts of Interest 19 

The Board and District officials will avoid any investment transaction or practice that in appearance 
or fact might impair public confidence. Board members are bound by the Board policy 2:100, Board 
Member Conflict of Interest. No District employee having influence on the District’s investment 
decisions shall: 

1. Have any interest, directly or indirectly, in any investments in which the District is authorized 
to invest, 

2. Have any interest, directly or indirectly, in the sellers, sponsors, or managers of those 
investments, or 

3. Receive, in any manner, compensation of any kind from any investments in that the agency is 
authorized to invest. 

LEGAL REF.: 30 ILCS 235/. 
105 ILCS 5/8-7, 5/10-22.44, 5/17-1, and 5/17-11. 

CROSS REF.: 2:100 (Board Member Conflict of Interest), 4:10 (Fiscal and Business 
Management), 4:80 (Accounting and Audits) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

16 The policy must provide for internal controls, periodic review, and at least quarterly written investment reports. 30 
ILCS 235/2.5(a)(6), (9), and (10). The operational procedures to prevent losses are best addressed by each district in 
consultation with its auditor and legal counsel. See policy 4:80, Accounting and Audits; 4:80-AP1, Checklist for Internal 
Controls; and 4:80-AP2, Fraud, Waste, and Abuse Awareness Program. 

17 The policy must include performance measures. 30 ILCS 235/2.5(8). 
18 105 ILCS 5/10-22.44. “Chief Business Official” may replace “Superintendent.” Interest income earned on any funds 

for IMRF, Tort Immunity Act, Fire Prevention, Safety and Environmental Energy, and Capital Improvement Act are 
restricted to the respective fund. Id. 

19 The policy must address these topics. 30 ILCS 235/2.5(a)(12). The conflict of interest prohibition is in 30 ILCS 
235/2. 
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February/March 2019 4:100 
 

Operational Services 

Insurance Management 1 

The Superintendent shall recommend and maintain all insurance programs that provide the broadest 
and most complete coverage available at the most economical cost, consistent with sound insurance 
principles. 

The insurance program shall include each of the following: 2 

1. Liability coverage to insure against any loss or liability of the School District and the listed 
individuals against civil rights damage claims and suits, constitutional rights damage claims 
and suits, and death and bodily injury and property damage claims and suits, including 
defense costs, when damages are sought for negligent or wrongful acts allegedly committed 
in the scope of employment or under the Board’s direction or related to any mentoring 
services provided to the District’s certified staff members; School Board members; 
employees; volunteer personnel authorized by 105 ILCS 5/10-22.34, 5/10-22.34a, and 5/10-
22.34b; mentors of certified staff members authorized in 105 ILCS 5/21A-5 et seq. (new 
teacher), 105 ILCS 5/2-3.53a (new principal), and 2-3.53b (new superintendents); and student 
teachers. 3 

2. Catastrophic accident insurance at the mandated benefit level for student athletes in grades 9 
through 12 who sustain an accidental injury while participating in school-sponsored or 
school-supervised interscholastic athletic events sanctioned by the Ill. High School 
Association that results in medical expenses in excess of $50,000. 4 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State law controls this policy’s content. The Health Insurance Portability and Accountability Act (HIPAA) guarantees 
the continuity of health insurance benefits for individuals changing employment. It also contains provisions promoting the: 
(1) standardization and efficiency for the electronic submission, processing, and payment of health care claims, and (2) 
security and privacy requirements for health information. See 45 C.F.R. §§160 and 164. School officials are urged to 
consult with their insurance providers and legal counsel to devise a compliance plan. 

2 Other types of district-purchased insurance should also be listed here, such as, insurance programs for employees and 
their dependents (authorized by 105 ILCS 5/10-22.3a). Note that: (1) any employee or retired employee insurance program 
is a mandatory subject of bargaining, and (2) State law provides persons entering into a civil union with the obligations, 
responsibilities, protections, and benefits afforded or recognized by Ill. law to spouses (750 ILCS 75/). 

3 A board’s duty to indemnify and protect specific individuals is found in 105 ILCS 5/10-20.20. A board’s duty to 
insure against loss or liability is found in 105 ILCS 5/10-22.3. The lists of individuals to be protected are identical in both 
statutes except that mentors was added in 2009 to only the indemnification statute. As the best method for providing 
indemnification is through insurance, this policy includes mentors in its list of individuals covered by the district’s liability 
insurance. 

4 105 ILCS 5/22-15 requires each school district having grades 9 through 12 to maintain catastrophic insurance 
coverage for student athletes participating in interscholastic athletic events sanctioned by the Ill. High School Association 
(IHSA). The minimum level of coverage must provide aggregate benefit levels of $3 million or 5 years, whichever comes 
first, for injuries with total medical expenses exceeding $50,000. The law authorizes IHSA to promulgate a plan of coverage 
under a group policy that provides the necessary coverage. If a district opts out of IHSA’s group policy, it must offer 
alternative coverage and submit to IHSA a certificate from the provider stating that the insurance complies with the plan of 
coverage approved by IHSA.  
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3. Comprehensive property insurance covering a broad range of causes of loss involving 
building and personal property. The coverage amount shall normally be for the replacement 
cost or the insurable value. 

4. Workers’ Compensation to protect individual employees against financial loss in case of a 
work-related injury, certain types of disease, or death incurred in an employee-related 
situation. 

Student Insurance 5 

The Board shall annually designate a company to offer student accident insurance coverage. The 
Board does not endorse the plan nor recommend that parents/guardians secure the coverage, and any 
contract is between the parent(s)/guardian(s) and the company. 

LEGAL REF.: Consolidated Omnibus Budget Reconciliation Act, Pub. L. 99-272, §10001, 100 
Stat. 222, 4980B(f) of the I.R.S. Code, 42 U.S.C. §300bb-1 et seq. 

105 ILCS 5/10-20.20, 5/10-22.3, 5/10-22.3a, 5/10-22.3b, 5/10-22.3f, 5/10-22.34, 
5/10-22.34a, 5/10-22.34b, and 5/22-15. 

215 ILCS 5/, Ill. Insurance Code. 
750 ILCS 75/, Ill. Religious Freedom Protection and Civil Union Act. 
820 ILCS 305/, Workers’ Compensation Act. 

 

                                                                                                                                                                     
Delete item #2 if the district: (1) does not maintain grades 9-12, or (2) qualifies for an exemption from the mandatory 

coverage (contact IHSA or the board attorney for information about claiming an exemption). A district maintaining grades 
K-8 may, but is not required to, provide accident and/or health insurance on a group or individual basis for students injured 
while participating in any school-sponsored athletic activity. If so, the following may be added to item #2 (for unit districts) 
or may replace item #2 (for elementary districts): “Accident and/or health insurance on a group or individual basis for 
students in grades kindergarten through 8 participating in any school-sponsored athletic activity.” If item #2 is deleted and 
the option is not used, the board should omit the citation to catastrophic accident insurance (105 ILCS 5/22-15) in the legal 
references. 

5 Optional. Until May 2014, this paragraph was included in sample policy 4:170, Safety. 
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February/March 2019 4:110 
 

Operational Services 

Transportation 1 

The District shall provide free transportation for any student in the District who resides: (1) at a 
distance of one and one-half miles or more from his or her assigned school, unless the School Board 
has certified to the Illinois State Board of Education that adequate public transportation is available,2 
or (2) if adequate public transportation is not available, within one and one-half miles from his or her 
assigned school where walking to or from school or to or from a pick-up point or bus stop would 
constitute a serious safety hazard due to either (a) vehicular traffic or rail crossing or (b) a course or 
pattern of criminal activity, as defined in the Ill. Streetgang Terrorism Omnibus Prevention Act, 740 
ILCS 147/.3 A student’s parent(s)/guardian(s) may file a petition with the Board requesting 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State law controls this policy’s content. 105 ILCS 5/29-1 et seq. and 23 Ill.Admin.Code Part 120. Important: The 
board of a district that does not provide transportation must amend this policy. F/n 2 discusses when districts must 
provide free transportation. Please contact an IASB Policy Consultant for gratis help customizing this policy. You may also 
need to consult the board attorney.  

A district that chooses to consider locations other than individual students’ residences as pick-up and drop-off locations 
must adopt a policy establishing this practice to receive State reimbursement. 23 Ill.Admin.Code §120.30(a)(1)(B).  

Each district must have a pre-trip and post-trip inspection policy. 625 ILCS 5/12-816(a). An ISBE rule requires boards 
to “institute policies and practices that promote the safety and well-being of school bus passengers.” 23 Ill.Admin.Code 
§1.510(g). To comply with these requirements, this policy lists relevant administrative procedures at the end. 

The policy does not address an automatic traffic enforcement system which may be enacted by a municipality or county. 
An automatic traffic law enforcement system is a device that senses and records a motor vehicle that illegally fails to stop for a 
school bus. 625 ILCS 5/11-208.9. Each school board within that municipality or county’s jurisdiction may approve the system’s 
implementation. The board is then required to enter into an intergovernmental agreement with the municipality or county and 
contract with vendors for the system’s installation, maintenance, and operation. Each applicable school bus must be posted with 
a sign indicating that it is being monitored by an automated traffic law enforcement system. The proceeds from a school 
district’s automated traffic law enforcement system’s fines shall be divided equally between the school district and the 
municipality or county administering the automated traffic law enforcement system. 

2 Only the following districts must provide free transportation as described in the sample policy: community 
consolidated districts, community unit districts, consolidated districts, consolidated high school districts, and combined 
school districts if the combined district includes any district that was previously required to provide transportation. 105 
ILCS 5/29-3, amended by P.A. 100-1142, and 23 Ill.Admin.Code §1.510(a). Districts that are not required to provide free 
transportation may do so. Id. To qualify for State reimbursement, districts electing to provide transportation when they are 
not required to do so must afford the same service to all students in that same situation. 23 Ill.Admin.Code §1.510(b). 
Districts may provide transportation within one and one-half miles and may charge for such transportation. 105 ILCS 5/29-2. 

Optional provision: (105 ILCS 5/29-3.1) 
The District may provide transportation to and from school-sponsored activities and may charge for such 
transportation. 

3 105 ILCS 5/29-3, amended by P.A. 100-1142 and 23 Ill.Admin.Code §1.510. The determination as to what 
constitutes a serious safety hazard regarding vehicular traffic or rail crossings is made by the board, in accordance with 
guidelines issued by the Ill. Dept. of Transportation, in consultation with the State Superintendent of Education. The Ill. 
Streetgang Terrorism Omnibus Prevention Act defines course or pattern of criminal activity as two or more gang-related 
criminal offenses committed in whole or in part within Illinois when: (1) one or more of the offenses was committed after 1-
1-93, (2) both offenses were committed within five years of each other; and (3) at least one offense involved a felony or 
forcible felony under the Ill. Criminal Code of 1961 or 2012. 740 ILCS 147/10. It also includes criminal defacement of 
property that includes a streetgang sign or symbol. Id. The determination as to what constitutes a serious safety hazard due 
to a course or pattern of criminal activity under 105 ILCS 5/29-3 is made by the board, in accordance with guidelines 
determined by local law enforcement, in consultation with the State Superintendent of Education. 
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transportation due to the existence of a serious safety hazard.4 Free transportation service and vehicle 
adaptation is provided for a special education student if included in the student’s individualized 
educational program.5 Non-public school students shall be transported in accordance with State law.6 
Homeless students shall be transported in accordance with Section 45/1-15 of the Education for 
Homeless Children Act.7 Foster care students shall be transported in accordance with Section 
6312(c)(5)(B) of the Elementary and Secondary Education Act. 8 

If a student is at a location within the District, other than his or her residence, for child care purposes 
at the time for transportation to and/or from school, that location may be considered for purposes of 
determining the one and one-half miles from the school attended. Unless the Superintendent or 
designee establishes new routes, pick-up and drop-off locations for students in day care must be along 
the District’s regular routes. The District will not discriminate among types of locations where day 
care is provided, which may include the premises of licensed providers, relatives’ homes, or 
neighbors’ homes. 9  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

4 Required by 105 ILCS 5/29-3, amended by P.A. 100-1142. Another statute provides a process for qualifying students 
to seek reimbursement from ISBE for qualified transportation expenses. 105 ILCS 5/29-5.2; 23 Ill.Admin.Code §120.240. 
23 Ill.Admin.Code §120.230 requires, among other things, that each attendance center designate a representative to assist 
parents/guardians with this process. This process does not need to be in board policy and is not covered herein. 

5 34 C.F.R. §300.34 and 23 Ill.Admin.Code §226.750. 
6 105 ILCS 5/29-3.2 and 5/29-4. 
7 105 ILCS 45/. State law implements the McKinney-Vento Homeless Assistance Act, 42 U.S.C. §11431 et seq.  
P.A. 100-332 amended the School Code and the Education for Homeless Children Act to permit school districts to use 

their State transportation funds to provide financial assistance to children that are defined as homeless or at risk of becoming 
homeless, provided certain criteria are satisfied. 105 ILCS 5/29-5; 105 ILCS 45/1-17. Financial assistance may include: (1) 
mortgage or rental assistance that will allow a child to remain permanently in his/her living situation or obtain a new living 
situation; and/or (2) assistance with unpaid bills, loans, or other financial debts that result in housing being inadequate. 105 
ILCS 45/1-17(a). For further detail, see 6:140-AP, Education of Homeless Children. 

8 Required if the district receives Title I funds. 20 U.S.C. §6312(c)(5)(B). The Elementary and Secondary Education 
Act (ESEA) requires the district to collaborate with the State or local child welfare agency to develop and implement clear 
written procedures governing how transportation to maintain children in foster care in the school of origin (when in their 
best interest) will be provided, arranged, and funded for the duration of their time in foster care. ISBE guidance on 
transportation procedures for students in foster care is available at: www.isbe.net/Pages/Funding-and-Disbursements-
Transportation-Programs.aspx. The U.S. Depts. of Education and Health and Human Services, in Non-Regulatory 
Guidance: Ensuring Educational Stability for Children in Foster Care (6-23-16) at: 
www2.ed.gov/policy/elsec/leg/essa/edhhsfostercarenonregulatorguide.pdf, opine that ESEA requirements apply to students 
who meet the definition of foster care set forth at 45 C.F.R. §1355.20(a):  

Foster care means 24-hour substitute care for children placed away from their parents or guardians and for whom the 
title IV-E agency has placement and care responsibility. This includes, but is not limited to, placements in foster family 
homes, foster homes of relatives, group homes, emergency shelters, residential facilities, child care institutions, and 
pre-adoptive homes. A child is in foster care in accordance with this definition regardless of whether the foster care 
facility is licensed and payments are made by the State, Tribal or local agency for the care of the child, whether 
adoption subsidy payments are being made prior to the finalization of an adoption, or whether there is Federal matching 
of any payments that are made. 

ESEA foster care transportation requirements also apply to students awaiting foster care placement. 
105 ILCS 5/10-20.59 added by P.A. 99-781, permits school boards to appoint at least one employee to act as a liaison 

to facilitate the enrollment and transfer of records of students in the legal custody of the Ill. Department of Children and 
Family Services (DCFS) when enrolling in or changing schools. Liaison responsibilities may include, among other things, 
working with DCFS to help students maintain their school placement, if appropriate.  

9 This paragraph should be deleted if a district will not seek State reimbursement for transportation to and from 
locations other than individual students’ residences. As a condition for receiving State reimbursement, an ISBE rule requires 
boards to have a policy with the provisions in this paragraph. 23 Ill.Admin.Code §120.30(a)(1)(B). This rule also contains 
the non-discrimination language.  

https://www2.ed.gov/policy/elsec/leg/essa/edhhsfostercarenonregulatorguide.pdf
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Bus schedules and routes shall be determined by the Superintendent or designee and shall be altered 
only with the Superintendent or designee’s approval and direction. In setting the routes, the pick-up 
and discharge points should be as safe for students as possible. 10 

No school employee may transport students in school or private vehicles unless authorized by the 
administration. 11 

Every vehicle regularly used for the transportation of students must pass safety inspections in 
accordance with State law and Illinois Department of Transportation regulations.12 The strobe light 
on a school bus may be illuminated only when the bus is actually being used as a school bus and (1) 
is stopping or stopped for loading or discharging students on a highway outside an urban area, or (2) 
is bearing one or more students.13 The Superintendent shall implement procedures in accordance with 
State law for accepting comment calls about school bus driving. 14 

All contracts for charter bus services must contain the clause prescribed by State law regarding 
criminal background checks for bus drivers. 15 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

10 The paragraph is optional. As an alternative, a board may state that pick-up and discharge points “should be as safe 
and convenient as possible.” 

11 Optional. This presents an opportunity for each board to discuss this issue with the superintendent and direct the 
superintendent to include it in the curriculum for the required in-service on educator ethics, teacher-student conduct, and 
school employee-student conduct for all personnel. 105 ILCS 5/10-22.39. See 5:100, Staff Development Program (f/n 3), 
and 5:120, Employee Ethics; Conduct; and Conflict of Interest (f/n 2), for more detailed discussions. Include policies 5:100, 
Staff Development Program and 5:120, Employee Ethics; Conduct; and Conflict of Interest, in the Cross References when 
this sentence is used. 

12 625 ILCS 5/13-109. The vehicle and other requirements for transporting students to and from interscholastic or 
school-sponsored activities, including curriculum-related activities, are found in 105 ILCS 5/29-6.3 and 625 ILCS 5/11-
1414.1. These statutes also contain requirements for the use of multi-function school activity buses (defined at 625 ILCS 
5/1-148.3a-5). The legislature frequently amends these statutes, along with many transportation laws; they should be double-
checked before relying on them. 

13 625 ILCS 5/12-815. The statute, like the policy, identifies the conditions in which illuminating the strobe light is 
permissible instead of mandating when they must be illuminated. 

14 625 ILCS 5/12-821(b) requires districts that own school buses and multifunction school activity buses to establish 
procedures for accepting comment calls and responding to them. In accordance with good governance principles, this duty is 
delegated to the superintendent. For a sample procedure, see 4:110-AP2, Bus Driver Communication Devices; Pre-Trip and 
Post-Trip Inspection; Bus Driving Comments. 

15 105 ILCS 5/10-20.21a, requires all contracts for providing charter bus services to transport students to or from 
interscholastic athletic or interscholastic or school sponsored activities to contain clause (A) except that a contract with an 
out-of-state company may contain clause (B) or clause (A). The clause must be set forth in the contract’s body in at least 12- 
point typeface and all upper case letters: 

(A) “ALL OF THE CHARTER BUS DRIVERS WHO WILL BE PROVIDING SERVICES UNDER 
THIS CONTRACT HAVE, OR WILL HAVE BEFORE ANY SERVICES ARE PROVIDED:  

(1) SUBMITTED THEIR FINGERPRINTS TO THE DEPARTMENT OF STATE POLICE IN THE 
FORM AND MANNER PRESCRIBED BY THE DEPARTMENT OF STATE POLICE. THESE 
FINGERPRINTS SHALL BE CHECKED AGAINST THE FINGERPRINT RECORDS NOW AND 
HEREAFTER FILED IN THE DEPARTMENT OF STATE POLICE AND FEDERAL BUREAU OF 
INVESTIGATION CRIMINAL HISTORY RECORDS DATABASES. THE FINGERPRINTING 
CHECK HAS RESULTED IN A DETERMINATION THAT THEY HAVE NOT BEEN CONVICTED 
OF COMMITTING ANY OF THE OFFENSES SET FORTH IN SUBDIVISION (C-1)(4) OF SECTION 
6-508 OF THE ILLINOIS VEHICLE CODE; AND 

(2) DEMONSTRATED PHYSICAL FITNESS TO OPERATE SCHOOL BUSES BY SUBMITTING 
THE RESULTS OF A MEDICAL EXAMINATION, INCLUDING TESTS FOR DRUG USE, TO A 
STATE REGULATORY AGENCY.” 
(B) “NOT ALL OF THE CHARTER BUS DRIVERS WHO WILL BE PROVIDING SERVICES UNDER 
THIS CONTRACT HAVE, OR WILL HAVE BEFORE ANY SERVICES ARE PROVIDED: 
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Pre-Trip and Post-Trip Vehicle Inspection 16 

The Superintendent or designee shall develop and implement a pre-trip and post-trip inspection 
procedure to ensure that the school bus driver: (1) tests the two-way radio or cellular radio 
telecommunication device and ensures that it is functioning properly before the bus is operated, and 
(2) walks to the rear of the bus before leaving the bus at the end of each route, work shift, or work 
day, to check the bus for children or other passengers in the bus. 

                                                                                                                                                                     
(1) SUBMITTED THEIR FINGERPRINTS TO THE DEPARTMENT OF STATE POLICE IN THE 

FORM AND MANNER PRESCRIBED BY THE DEPARTMENT OF STATE POLICE. THESE 
FINGERPRINTS SHALL BE CHECKED AGAINST THE FINGERPRINT RECORDS NOW AND 
HEREAFTER FILED IN THE DEPARTMENT OF STATE POLICE AND FEDERAL BUREAU OF 
INVESTIGATION CRIMINAL HISTORY RECORDS DATABASES. THE FINGERPRINTING 
CHECK HAS RESULTED IN A DETERMINATION THAT THEY HAVE NOT BEEN CONVICTED 
OF COMMITTING ANY OF THE OFFENSES SET FORTH IN SUBDIVISION (C-1)(4) OF SECTION 
6-508 OF THE ILLINOIS VEHICLE CODE; AND  

(2) DEMONSTRATED PHYSICAL FITNESS TO OPERATE SCHOOL BUSES BY SUBMITTING 
THE RESULTS OF A MEDICAL EXAMINATION, INCLUDING TESTS FOR DRUG USE, TO A 
STATE REGULATORY AGENCY.” 

16 625 ILCS 5/12-816(a) requires school districts to have a school bus pre- and post-trip inspection policy with the 
components as contained in this policy. See also 23 Ill.Admin.Code §1.510(i)(3) and 92 Ill.Admin.Code §458.1030. For a 
sample procedure, see 4:110-AP2, Bus Driver Communication Devices; Pre-Trip and Post-Trip Inspection; Bus Driving 
Comments. School districts that contract with a private sector school bus company must require the company to have a pre- 
and post-trip inspection policy that is equivalent to this section of the policy. 625 ILCS 5/12-816(b). 

Each school bus must contain an operating two-way radio or cellular radio telecommunication device while the school 
bus driver is in possession of a school bus. 625 ILCS 5/12-813.1(e). “Cellular radio telecommunication device” means a 
device capable of sending or receiving telephone communications without an access line for service and which requires the 
operator to dial numbers manually; it does not include citizens band radios or citizens band radio hybrids. 625 ILCS 5/12-
813.1(a). The two-way radio or cellular radio telecommunication device must be turned on and adjusted in a manner that 
would alert the driver of an incoming communication request. 625 ILCS 5/12-813.1(e). A school bus driver may not operate 
a school bus while using a cellular radio telecommunication device except in the following situations: (1) in an emergency 
situation to communicate with an emergency response operator; a hospital; a physician’s office or health clinic; an 
ambulance service; a fire department, fire district, or fire company; or a police department; (2) in the event of a “mechanical 
breakdown or other mechanical problem;” (3) to communicate with school authorities about bus operation or the safety of a 
passenger on the bus; and (4) when the bus is parked. 625 ILCS 5/12-813.1(c). However under no circumstances may the 
cellular radio telecommunication device be used for anything else including personal use. 625 ILCS 5/12-813.1(c)(2). 
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LEGAL REF.: 20 U.S.C. §6312(c)(5)(B), Elementary and Secondary Education Act. 
42 U.S.C. §11431 et seq., McKinney-Vento Homeless Assistance Act. 
105 ILCS 5/10-22.22 and 5/29-1 et seq. 
105 ILCS 45/1-15 and /1-17. 
625 ILCS 5/1-148.3a-5, 5/1-182, 5/11-1414.1, 5/12-813.1, 5/12-815, 5/12-816, 

5/12-821, and 5/13-109. 
23 Ill.Admin.Code §§1.510 and 226.750; Part 120. 
92 Ill.Admin.Code Part 440. 

CROSS REF.: 4:170 (Safety), 5:100 (Staff Development Program), 5:120 (Employee Ethics; 
Conduct; and Conflict of Interest), 5:280 (Educational Support Personnel - 
Duties and Qualifications), 6:140 (Education of Homeless Children), 6:170 (Title 
I Programs), 7:220 (Bus Conduct) 

ADMIN. PROC.: 4:110-AP2 (Bus Driver Communication Devices; Pre-Trip and Post-Trip 
Inspection; Bus Driving Comments), 4:110-AP3 (School Bus Safety Rules), 
4:110-E (Emergency Medical Information for Students Having Special Needs or 
Medical Conditions Who Ride School Buses), 6:140-AP (Education of Homeless 
Children) 
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February/March 2019 4:150 
 

Operational Services 

Facility Management and Building Programs 1 

The Superintendent shall manage the District’s facilities and grounds as well as facility construction 
and building programs in accordance with the law, the standards set forth in this policy, and other 
applicable School Board policies. The Superintendent or designee shall facilitate: (1) inspections of 
schools by the Regional Superintendent and State Fire Marshal or designee, (2) review of plans and 
specifications for future construction or alterations of a school if requested by the relevant 
municipality, county (if applicable), or fire protection district, and (3) compliance with the 10-year 
safety survey process required by the School Code. 2 

Standards for Managing Buildings and Grounds  

All District buildings and grounds shall be adequately maintained in order to provide an appropriate, 
safe, and energy efficient physical environment for learning and teaching. The Superintendent or 
designee shall provide the Board with periodic reports on maintenance data and projected 
maintenance needs that include cost analysis. Prior Board approval is needed for all renovations or 
permanent alterations to buildings or grounds when the total cost will exceed $12,500, including the 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 Each district with a school having 50 or more students must have a green school cleaning policy. Green Cleaning 
School Act, 105 ILCS 140/. See policy 4:160, Environmental Quality of Buildings and Grounds, which fulfills the 
requirement to have a procedure on compliance with the Chemical Safety Acts. 105 ILCS 5/10-20.49. Many other State and 
federal laws control facility management and building programs. Good subjects for administrative procedures include 
management of custodial services, security, and green cleaning, among others.  

The federal rules implementing the Americans with Disabilities Act of 1990 (ADA, 42 U.S.C. §12101 et seq.) prohibit 
discrimination on the basis of disability in services and facilities. 28 C.F.R. Parts 35 and 36. The 2010 ADA Standards for 
Accessible Design (28 C.F.R. Part 36, Appendix) are available from a link on the ADA home page, www.ada.gov/. Consult 
the board attorney about how these standards apply to alterations and new construction. 

The Prevailing Wage Act is generally applicable to all construction projects. 820 ILCS 130/, amended by P.A. 100-
1177, eff. 6-1-19. It requires, among other things, that: (1) all workers on a public works project be paid no less than the 
prevailing hourly rate (820 ILCS 130/1); (2) the district specify in all public works contracts that the prevailing rate must be 
paid (820 ILCS 130/4(e), amended by P.A. 100-1177, eff. 6-1-19); and (3) until such time as the Ill. Dept. of Labor activates 
an electronic database for certified payrolls, all contractors must submit certain employment records to the district, and the 
district must keep these records as required by law (820 ILCS 130/5, amended by P.A. 100-1177, eff. 6-1-19).  

105 ILCS 5/10-20.63, added by P.A. 100-163, requires school districts to make feminine hygiene products (defined as 
tampons and sanitary napkins for use in connection with the menstrual cycle) available, at no cost to students, in the 
bathrooms of school buildings serving students in grades 6 through 12. Note: The statute does not delineate between types 
of bathrooms (student, staff, girls, boys, unisex, etc.). Consult with the board attorney about implementing this law. 

2 105 ILCS 5/2-3.12, 105 ILCS 5/3-14.20, and 5/3-14.21. 
Use this alternative for districts in suburban Cook County: replace “Regional Superintendent” with “appropriate 

Intermediate Service Center.” 
105 ILCS 5/2-3.12 and 23 Ill.Admin.Code Part 180 contain the school building code and Health/Life and Safety Code 

for Public Schools (HLS Code), respectively. The board must hire a licensed architect or engineer to conduct a decennial 
inspection of its school buildings and produce a ten-year safety survey report, which is submitted to the Regional 
Superintendent (ROE) or Intermediate Service Center (ISC) and the State Superintendent for approval. The board must also 
report to the ROE or ISC annually on its completion of the report recommendations to comply with the HLS Code. See the 
Health Life Safety Handbook at www.isbe.net/Pages/Health-and-Life-Safety.aspx for more information about the safety 
survey process. 

http://www.ada.gov/
http://www.isbe.net/Pages/Health-and-Life-Safety.aspx
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cost equivalent of staff time.3 This policy is not intended to discourage efforts to improve the 
appearance of buildings or grounds that are consistent with the designated use of those buildings and 
grounds. 

Standards for Green Cleaning 4 

For each District school with 50 or more students, the Superintendent or designee shall establish and 
supervise a green cleaning program that complies with the guidelines established by the Illinois Green 
Government Coordinating Council. 

Standards for Facility Construction and Building Programs 5 

As appropriate, the Board will authorize a comprehensive study to determine the need for facility 
construction and expansion. On an annual basis, the Superintendent or designee shall provide the 
Board with projected facility needs, enrollment trends, and other data impacting facility use. Board 
approval is needed for all new facility construction and expansion. 

When making decisions pertaining to design and construction of school facilities, the Board will 
confer with members of the staff and community, the Ill. State Board of Education, and educational 
and architectural consultants, as it deems appropriate. The Board’s facility goals are to: 

1. Integrate facilities planning with other aspects of planning and goal-setting. 

2. Base educational specifications for school buildings on identifiable student needs. 
                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

3 This provision is optional and the amount may be changed. The $12,500 spending limit is one-half of the bidding 
threshold for purchases or contracts. 105 ILCS 5/10-20.21. This provision’s intent is to ensure that the board is kept 
informed about significant renovations and permanent alterations. A board should discuss this provision with its 
superintendent before including it in the policy. 

4 Required by the Green Cleaning School Act (105 ILCS 140/) and Green Cleaning for Elementary and Secondary 
Schools (23 Ill.Admin.Code Part 2800). The Ill. Green Government Coordinating Council established Guidelines and 
Specifications which state: “While not mandatory, schools should implement the practices set forth in the Recommendations 
section of these guidelines where applicable and appropriate.” See Guidelines and Specifications at: 
https://www2.illinois.gov/sites/green/Pages/GreenCleaning.aspx. 

5 The inclusion and identification of the facility goals listed in the second paragraph are at the board’s discretion.  
After 1-1-15, all “new school building construction” must include a storm shelter that meets or exceeds the ICC/NSSA 

Standard for the Design and Construction of Storm Shelters (ICC-500) published jointly by the International Code Council 
and the National Storm Shelter Association. 105 ILCS 5/2-3.12(e-5); 23 Ill.Admin.Code §180.60(b)(3). Any facility project 
for which the design contract is executed after 7-1-16 must meet standards of the 2015 International Building Code and its 
subcodes. 23 Ill.Admin.Code 180.60(a). 

The Ill. Environmental Barriers Act (IEBA) (410 ILCS 25/) and the Ill. Accessibility Code (IAC) (71 Ill.Admin.Code 
Part 400) ensure that “the built environment in the State of Illinois is designed, constructed, and altered to be accessible to 
and usable by all, including individuals with disabilities.” 71 Ill.Admin.Code §400.110(a). Note: Press boxes constructed on 
school property do not have to comply with the IAC if the press boxes are in bleachers that have points of entry at only one 
level, and the aggregate area of the press box is no more than 500 square feet. 105 ILCS 5/10-20.51; 23 Ill.Admin.Code 
180.60(b)(4). 

A building intended for classroom or instructional use may be constructed only after voter approval at a referendum 
unless the building is: (1) leased by the district, or (2) purchased with funds from the sale or disposition of other buildings or 
structures, or with funds received as a grant under the School Construction Law or as a gift, provided that no funds (other 
than lease payments) are derived from the district’s bonded indebtedness or its tax levy. 105 ILCS 5/10-22.36. 

A district may levy a tax for “fire prevention, safety, energy conservation, disabled accessibility, school security, and 
specified repair purposes.” 105 ILCS 5/17-2.11. An expedited process may be available in emergency situations. Id. A board 
may, subject to certain notice requirements, transfer surplus life safety taxes and interest earnings on them to the Operations 
and Maintenance Fund for building repair work until June 30, 2020. Id., amended by P.A. 100-465. 

The Green Buildings Act requires all new State-funded building construction and major renovation projects to meet 
specified environmental requirements. 20 ILCS 3130/. Waivers may be granted by the Capital Development Board in certain 
situations. 20 ILCS 3130/15(e). For environmental impact laws, see policy 4:160, Environmental Quality of Buildings and 
Grounds. 

https://www2.illinois.gov/sites/green/Pages/GreenCleaning.aspx
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3. Design buildings for sufficient flexibility to permit new or modified programs. 

4. Design buildings for maximum potential for community use. 

5. Meet or exceed all safety requirements. 

6. Meet requirements on the accessibility of school facilities to disabled persons as specified in 
State and federal law. 

7. Provide for low maintenance costs, energy efficiency, and minimal environmental impact. 

Naming Buildings and Facilities 6 

Recognizing that the name for a school building, facility, or ground or field reflects on its public 
image, the Board’s primary consideration will be to select a name that enhances the credibility and 
stature of the school or facility. Any request to name or rename an existing facility should be 
submitted to the Board.7 When a facility is to be named or renamed, the Board President will appoint 
a special committee to consider nominations and make a recommendation, along with supporting 
rationale, to the Board. The Board will make the final selection. The Superintendent or designee may 
name a room or designate some area on a school’s property in honor of an individual or group that 
has performed outstanding service to the school without using the process in this policy. 

LEGAL REF.: 42 U.S.C. §12101 et seq., Americans with Disabilities Act of 1990, implemented 
by 28 C.F.R. Parts 35 and 36. 

20 ILCS 3130/, Green Buildings Act. 
105 ILCS 5/2-3.12, 5/10-20.49, 5/10-22.36, 5/10-20.63, and 5/17-2.11. 
105 ILCS 140/, Green Cleaning Schools Act. 
105 ILCS 230/, School Construction Law.  
410 ILCS 25/, Environmental Barriers Act. 
820 ILCS 130/, Prevailing Wage Act. 
23 Ill.Admin.Code Part 151, School Construction Program; Part 180, Health/Life 

Safety Code for Public Schools; and Part 2800, Green Cleaning for Elementary 
and Secondary Schools. 

71 Ill.Admin.Code Part 400, Ill. Accessibility Code. 

CROSS REF.: 2:150 (Committees), 2:170 (Procurement of Architectural, Engineering, and 
Land Surveying Services), 4:60 (Purchases and Contracts), 8:70 
(Accommodating Individuals with Disabilities) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

6 This section is optional and its contents are at the board’s discretion. 
7 The board may want to include criteria for the committee, in which case the following is an option: 

1. The committee will encourage input from the community, staff members, and students. 
2. Consideration will be given to names of local communities, neighborhoods, streets, landmarks, historical 

considerations, and individuals who have made a contribution to the District, community, State, or nation. 
3. The name will not duplicate or cause confusion with the names of existing facilities in the District. 
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February/March 2019 4:160 
 

Operational Services 

Environmental Quality of Buildings and Grounds 1 

The Superintendent shall take all reasonable measures to protect: (1) the safety of District personnel, 
students, and visitors on District premises from risks associated with hazardous materials, and (2) the 
environmental quality of the District’s buildings and grounds.2 Before pesticides are used on District 
premises, the Superintendent or designee shall notify employees and parents/guardians of students as 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State and/or federal law control this policy’s content and require districts to: 
1. Have a procedure to comply with the Structural Pest Control Act (225 ILCS 235/) and the Lawn Care Products 

Application and Notice Act (415 ILCS 65/). See 4:160-AP, Environmental Quality of Buildings and Grounds. 
2. Designate a staff person to be responsible for district compliance with the safety acts listed in #1 above. This 

policy designates the superintendent or designee. 
Many State and federal laws regulate the environmental quality of schools. For example: 

1. Several federal laws regulate asbestos as a hazardous substance, the most significant for schools being the 
Asbestos Hazard Emergency Response Act of 1986. 15 U.S.C. § 2641 et seq. The Asbestos Abatement Act, 105 
ILCS 105/, requires schools to perform a variety of functions regarding asbestos. 

2. The Indoor Air Quality Act, 410 ILCS 87/. The Ill. Dept. of Public Health Guidelines for Indoor Air Quality are 
advisory, i.e., not enforceable. 
www.idph.state.il.us/envhealth/factsheets/indoorairqualityguide_fs.htm 

3. The Smoke-Free Illinois Act, 410 ILCS 82/, bans tobacco smoking inside schools.  
4. The Structural Pest Control Act, 225 ILCS 235/ requires the Ill. Dept. of Public Health to establish guidelines for an 

integrated pest management program for schools. See www.idph.state.il.us/envhealth/ipm/index.htm, or  
www.idph.state.il.us/envhealth/entpestfshts.htm.  

5. Notices to employees and parents/guardians before pesticide applications are required by the Structural Pest 
Control Act.225 ILCS 235/10.3. The Lawn Care Products Application and Notice Act requires similar notices 
but only to parents/guardians. 415 ILCS 65/3. 

6. The Green Cleaning School Act, 105 ILCS 140/, and Green Cleaning for Elementary and Secondary Schools, 
23 Ill.Admin.Code Part 2800, contain guidelines for green cleaning. See policy 4:150, Facility Management 
and Building Programs. 

7. The Green Buildings Act requires all new State-funded building construction and major renovation projects to 
meet specified environmental requirements. 20 ILCS 3130/. Waivers may be granted by the Capital 
Development Board in certain situations. Id. 

8. The Ill. legislature recommended that each occupied school building be tested every five years for radon and 
provided a process for the screening in 105 ILCS 5/10-20.48. 

Employers must provide all employees with an education and training program with respect to all toxic substances to which 
an employee is routinely exposed while working. 820 ILCS 255/16; 23 Ill.Admin.Code §1.330. However, this section and 
most of the Toxic Substances Disclosure to Employees Act (820 ILCS 255/) are inoperative; its implementing rules (56 
Ill.Admin.Code Part 205) were repealed. Instead, the Ill. Dept. of Labor enforces the federal Occupational Safety and Health 
Administration Hazard Communication Standards at 29 C.F.R. §1910.1200. 820 ILCS 255/1.5. Thus, school districts must 
follow the federal disclosure and training requirements. 

2 A board persuaded by #8 in the above footnote may add the following option: 
If economically feasible, the Superintendent or designee shall manage the testing of each occupied school building 
for radon pursuant to Section 10-20.48 of the School Code. 

A board may want to add the following option if it is concerned that employees who are eligible for district-paid 
hepatitis B vaccination are unaware of their eligibility:  

The Superintendent or designee shall notify all employees who must be offered, according to State or federal law, 
District-paid hepatitis B vaccine and vaccination. 

http://www.idph.state.il.us/envhealth/factsheets/indoorairqualityguide_fs.htm
http://www.idph.state.il.us/envhealth/ipm/index.htm
http://www.idph.state.il.us/envhealth/entpestfshts.htm
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required by the Structural Pest Control Act, 225 ILCS 235/, and the Lawn Care Products Application 
and Notice Act, 415 ILCS 65/. 3 

LEGAL REF.: 29 C.F.R. §1910.1030, Occupational Exposure to Bloodborne Pathogens, as 
adopted by the Illinois Department of Labor, 56 Ill.Admin.Code §350.700(b). 

29 C.F.R. §1910.1200, Occupational Safety and Health Administration Hazard 
Communication Standards, as adopted by 820 ILCS 255/1.5, Toxic Substances 
Disclosure to Employees Act. 

20 ILCS 3130/, Green Buildings Act. 
105 ILCS 5/10-20.17a; 5/10-20.48.  
105 ILCS 135/, Toxic Art Supplies in Schools Act. 
105 ILCS 140/, Green Cleaning School Act. 
225 ILCS 235/, Structural Pest Control Act. 
415 ILCS 65/, Lawn Care Products Application and Notice Act. 
820 ILCS 255/, Toxic Substances Disclosure to Employees Act. (inoperative) 
23 Ill.Admin.Code §1.330.  

CROSS REF.: 4:150 (Facility Management and Building Programs), 4:170 (Safety) 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

3 Different requirements pertain to the notices in the Structural Pest Control Act (225 ILCS 235/10.3) and the Lawn 
Care Products Application and Notice Act (415 ILCS 65/3(f)). Both require notice to parents/guardians. Notice to 
employees is only required by the Structural Pest Control Act. For the sake of simplicity, the sample policy requires notice 
to employees before pesticides are used. Notice at least four business days before application is required by Lawn Care 
Products Application and Notice Act; notice at least two business days is required by the Structural Pest Control Act. 

If a registry is maintained, replace the last sentence with this alternative:  
The Superintendent or designee shall maintain a registry of employees and parents/guardians of students 
requesting notification before the application of pesticide(s) and notify those people as required by the Structural 
Pest Control Act, 225 ILCS 235/, and the Lawn Care Products Application and Notice Act, 415 ILCS 65/. 

Be sure the notice provisions in the policy and its implementing administrative procedure are consistent.  
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February/March 2019 4:190 
 

Operational Services 

Targeted School Violence Prevention Program 1 

Threats and acts of targeted school violence harm the District’s environment and school community, 
diminishing students’ ability to learn and a school’s ability to educate. Providing students and staff 
with access to a safe and secure District environment is an important Board goal. While it is not 
possible for the District to completely eliminate threats in its environment, a Targeted School 
Violence Prevention Program (Program) using the collective efforts of local school officials, staff, 
students, families, and the community helps the District reduce these risks to its environment.  

The Superintendent or designee shall develop and implement the Program.2 The Program oversees 
the maintenance of a District environment that is conducive to learning and working by identifying, 
assessing, classifying, responding to, and managing threats and acts of targeted school violence. The 
Program shall be part of the District’s Comprehensive Safety and Security Plan, required by Board 
policy 4:170, Safety, and shall: 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 This policy is optional. It contains items from Threat Assessment in Virginia Public Schools: Model Policies, 
Procedures, and Guidelines, Second Edition (August 2016), Virginia Center for School and Campus Safety, Virginia Dept. 
of Criminal Justice Services, at: www.dcjs.virginia.gov/sites/dcjs.virginia.gov/files/publications/law-enforcement/threat-
assessment-model-policies-procedures-and-guidelinespdf.pdf. Threat Assessment in Virginia Public Schools is based upon a 
synthesis of established research and recognized standards of practice regarding threat assessment and management in 
school and workplace settings, including Threat Assessment in Schools: A Guide to Managing Threatening Situations and to 
Creating Safe School Climates, a 2002 publication of the U.S. Secret Service and the U.S. Dept. of Education, at: 
www.secretservice.gov/data/protection/ntac/ssi_guide.pdf.  The July 2018 update of this document was renamed Enhancing 
School Safety Using a Threat Assessment Model: An Operational Guide for Preventing Targeted School Violence, published 
by the U.S. Secret Service, at: www.dhs.gov/sites/default/files/publications/18_0711_USSS_NTAC-Enhancing-School-
Safety-Guide.pdf. 

Boards are authorized to adopt a policy on targeted school violence prevention programs even though State and federal 
law provide little guidance. State law grants boards broad authority to formulate, adopt, and modify school board policies, at 
the board’s sole discretion, subject only to mandatory collective bargaining agreements and State and federal law. 105 ILCS 
5/10-20.5 and 115 ILCS 5/1 et seq. See policies 2:20, Powers and Duties of the School Board; Indemnification, and 2:240, 
Board Policy Development. 

Adopting a policy that addresses targeted school violence prevention provides (a) a way for boards to monitor that it is 
being done, and (b) an opportunity for each board and the superintendent to examine all current policies, collective 
bargaining agreements, and administrative procedures on this subject. Before adoption of this policy, each board may want 
to have a conversation with the superintendent to determine whether local conditions and resources and current practices 
will support full implementation of this policy and its accompanying administrative procedures. Its goals and program will 
be most effective when they reflect local conditions and circumstances.  

2 Ensuring school safety begins with establishing a comprehensive targeted school violence prevention program, which 
“includes forming a multidisciplinary threat assessment team, establishing central reporting mechanisms, identifying 
behaviors of concern, defining the threshold for law enforcement intervention, identifying risk management strategies, 
promoting safe school climates, and providing training to stakeholders.” Enhancing School Safety Using a Threat 
Assessment Model: An Operational Guide for Preventing Targeted School Violence, published by the U.S. Secret Service, 
at: www.dhs.gov/sites/default/files/publications/18_0711_USSS_NTAC-Enhancing-School-Safety-Guide.pdf. 

NEW 

http://www.dcjs.virginia.gov/sites/dcjs.virginia.gov/files/publications/law-enforcement/threat-assessment-model-policies-procedures-and-guidelinespdf.pdf
http://www.dcjs.virginia.gov/sites/dcjs.virginia.gov/files/publications/law-enforcement/threat-assessment-model-policies-procedures-and-guidelinespdf.pdf
http://www.secretservice.gov/data/protection/ntac/ssi_guide.pdf
http://www.dhs.gov/sites/default/files/publications/18_0711_USSS_NTAC-Enhancing-School-Safety-Guide.pdf
http://www.dhs.gov/sites/default/files/publications/18_0711_USSS_NTAC-Enhancing-School-Safety-Guide.pdf
http://www.dhs.gov/sites/default/files/publications/18_0711_USSS_NTAC-Enhancing-School-Safety-Guide.pdf
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1. Establish a District-level School Violence Prevention Team to: (a) develop a District-level 
Targeted School Violence Prevention Plan, and (b) oversee the District’s Building-level 
Threat Assessment Team(s). 3 

2. Establish Building-level Threat Assessment Team(s) to assess and intervene with individuals 
whose behavior may pose a threat to safety. This team may serve one or more schools. 

3. Comply with State and federal law and align with Board policies. 

The Local Governmental and Governmental Employees Tort Immunity Act protects the District from 
liability. The Program does not: (1) replace the care of a physician licensed to practice medicine in all 
of its branches or a licensed medical practitioner or professional trained in violence prevention, 
assessments and counseling services, (2) extend beyond available resources within the District, (3) 
extend beyond the school day and/or school-sponsored events, or (4) guarantee or ensure the safety of 
students, District staff, or visitors. 4  

LEGAL REF.: 105 ILCS 5/10-20.14, 5/10-21.7, 5/10-27.1A, 5/10-27.1B, 5/24-24, and 5/27-23.7.  
105 ILCS 128/, School Safety Drill Act. 
745 ILCS 10/, Local Governmental and Governmental Employees Tort Immunity 

Act. 
29 Ill.Admin.Code Part 1500. 

CROSS REF.: 2:240 (Board Policy Development), 4:170 (Safety), 5:90 (Abused and Neglected 
Child Reporting), 5:100 (Staff Development Program), 5:230 (Maintaining 
Student Discipline), 6:65 (Student Social and Emotional Development), 7:140 
(Search and Seizure), 6:270 (Guidance and Counseling Program), 7:150 (Agency 
and Police Interviews), 7:180 (Prevention of and Response to Bullying, 
Intimidation, and Harassment), 7:185 (Teen Dating Violence Prohibited), 7:190 
(Student Behavior), 7:250 (Student Support Services), 7:290 (Suicide and 
Depression Awareness and Prevention), 7:340 (Student Records), 8:30 (Visitors 
to and Conduct on School Property), 8:100 (Relations with Other Organizations 
and Agencies) 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

3 The establishment of threat assessment teams in K-12 public schools is Recommendation #1 of the Recommendations 
of the Illinois Terrorism Task Force School Safety Working Group, presented to the Office of the Governor on 4-5-18, at: 
www.iasb.com/safety/. Illinois higher education institutions have required threat assessment teams since the passage of the 
Campus Security Enhancement Act of 2008 (110 ILCS 12/20(b)(2), eff. 1-1-09) in response to the shootings that took place 
at Virginia Polytechnic Institute and State University on 4-16-07 and Northern Illinois University on 2-14-08. 

4 Consult the board attorney for guidance concerning liability in this area. Except for cases of willful and wanton 
conduct, the Local Governmental and Governmental Employees Tort Immunity Act (TIA) likely protects districts from 
liability for failure to properly identify and/or respond to a student’s behavior that results in injury or suicide. See 745 ILCS 
10/3-108 and Grant v. Board of Trustees of Valley View School Dist. No. 365-U, 286 Ill.App.3d 642 (3rd Dist. 1997). 
Every situation is fact specific, and the issues require careful evaluation. A disclaimer, such as the one presented here, may 
not be sufficient. A district may take several actions, after discussion with its board attorney, to minimize liability, such as 
adding limiting phrases and ensuring other policies are followed.  

In addition to the TIA, school officials and districts may also be entitled to qualified immunity in civil rights lawsuits 
that seek to hold them liable for a suicide. For further discussion, see f/n 13 in policy 7:290, Suicide and Depression 
Awareness and Prevention.  

http://www.iasb.com/safety/
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February/March 2019 5:10 
 

General Personnel 

Equal Employment Opportunity and Minority Recruitment 1 

The School District shall provide equal employment opportunities2 to all persons regardless of their 
race; color; creed; religion;3 national origin; sex;4 sexual orientation;5 age;6 ancestry; marital 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 Federal and State law (see the policy’s Legal References) require that all districts have a policy on equal employment 
opportunities and control this policy’s content. This is a complex, confusing, and highly litigated area of the law; consult 
the board attorney for advice on the application of these laws to specific fact situations. 

2 Equal employment opportunities apply to virtually all terms and conditions of employment, e.g., discharge, hire, 
promotion, pay, demotion, and benefits (see the policy’s Legal References). The Ill. Constitution protects the following 
categories from discrimination in employment: race, color, creed, national ancestry, sex, and handicap. Art. I, §§17, 18, and 
19. The Ill. Human Rights Act (IHRA) protects the following categories from discrimination in employment: race, color, 
religion, sex, national origin, ancestry, age, marital status, physical or mental disability, military status, order of protection 
status, sexual orientation, pregnancy, unfavorable discharge from military service, and citizenship status. 775 ILCS 5/1-102 
and 5/1-103. 

The Equal Employment Opportunities Act (EEOA, a/k/a Title VII of the Civil Rights Act of 1964) prohibits 
discrimination because of an individual’s race, color, religion, sex, or national origin. 42 U.S.C. §2000e et seq., amended by 
The Lilly Ledbetter Fair Pay Act of 2009 (LLFPA), Pub.L. 111-2.  

The LLFPA clarifies that a discriminatory compensation decision or other practice occurs each time an employee is 
paid or receives a last benefits check pursuant to the discriminatory compensation decision as opposed to only from the time 
when the discriminatory compensation decision or other practice occurred. The Act has no legislative history available to 
define what the phrase or other practice might mean beyond a discriminatory compensation decision.  

The Ill. Equal Pay Act of 2003 (EPA) offers additional protection by prohibiting the payment of wages to one sex less 
than the opposite sex or to an African-American less than a non-African-American for the same or substantially similar 
work. 820 ILCS 112/, amended by P.A. 100-1140. The Ill. Dept. of Labor (IDOL) enforces the EPA. 

While not exhaustive, other laws protecting these and additional classifications are named in subsequent footnotes. 
3 775 ILCS 5/2-102 of the IHRA, amended by P.A. 100-100, contains a new religious discrimination subsection. It 

expressly prohibits employers from requiring a person to violate a sincerely held religious belief to obtain or retain 
employment unless, after engaging in a bona fide effort, the employer demonstrates that it is unable to reasonably 
accommodate the employee’s or prospective employee’s sincerely held religious belief, practice, or observance without 
undue hardship on the conduct of the employer’s business. Religious beliefs include, but are not limited to: the wearing of 
any attire, clothing, or facial hair in accordance with the requirements of his/her religion. 775 ILCS 5/2-102(E-5). 
Employers may, however, enact a dress code or grooming policy that restricts attire, clothing, or facial hair to maintain 
workplace safety or food sanitation. Id.  

In addition to the IHRA and the federal EEOA (discussed in f/n 2), see 775 ILCS 35/, Religious Freedom Restoration 
Act.  

4 In addition to the IHRA and the federal EEOA (discussed in f/n 2), see Title IX of the Education Amendments of 
1972. 20 U.S.C. §1681 et seq. The federal Equal Pay Act prohibits an employer from paying persons of one sex less than the 
wage paid to persons of the opposite sex for equal work. 29 U.S.C. §206(d). See f/n 2 above for more information on State 
equal pay protections, including on the basis of sex. The LLFPA defines date of underpayment as each time wages are 
underpaid. Employees have one year from the time they become aware of the underpayment to file a complaint with the 
IDOL. 820 ILCS 112/15(b).  

5 Sexual orientation means actual or perceived heterosexuality, homosexuality, bisexuality, or gender-related identity; 
it does not include a physical or sexual attraction to a minor by an adult. 775 ILCS 5/1-103(O-1). 

6 Age Discrimination in Employment Act (ADEA) (29 U.S.C. §621 et seq.), amended by LLFPA (see f/n 2). 29 C.F.R. 
Part 1625, amended the U.S. Equal Employment Opportunity Commission (EEOC) regulations under ADEA to reflect the 
U.S. Supreme Court’s decision in General Dynamic Systems, Inc. v. Cline, 540 U.S. 581 (2004), holding the ADEA to 
permit employers to favor older workers because of age. Thus, favoring an older person over a younger person is not 
unlawful discrimination, even when the younger person is at least 40 years old. 
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status;7 arrest record;8 military status; order of protection status;9 unfavorable military discharge;10 
citizenship status provided the individual is authorized to work in the United States;11 use of lawful 
products while not at work;12 being a victim of domestic or sexual violence;13 genetic information;14 
physical or mental handicap or disability, if otherwise able to perform the essential functions of the 
job with reasonable accommodation;15 pregnancy, childbirth, or related medical conditions;16 credit 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

7 105 ILCS 5/10-22.4 and 775 ILCS 5/1-103(Q). The term marital status means an individual’s legal status of being 
married, single, separated, divorced, or widowed. 775 ILCS 5/1-103(J). This statutory definition does not encompass the 
identity of one’s spouse. Thus, school districts may adopt no-spouse policies. Boaden v. Dept. of Law Enforcement, 171 
Ill.2d 230 (Ill. 1996). 

8 Districts may not make employment decisions on the basis of arrest history, but may use job-disqualifying criminal 
convictions. 775 ILCS 5/2-103. The Job Opportunities for Qualified Applicants Act prohibits an employer from asking 
about a criminal record until the employer determines that the applicant is qualified for the position; however, this does not 
apply when employers are required to exclude applicants with certain criminal convictions from employment. School 
employers should limit their requests for criminal convictions to job-disqualifying convictions. 820 ILCS 75/15. See also the 
EEOC’s guidance, Consideration of Arrest and Conviction Records in Employment Decisions, at: 
www.eeoc.gov/laws/guidance/arrest_conviction.cfm. 

9 775 ILCS 5/1-103(Q). The term order of protection status means a person protected under an order of protection 
issued pursuant to the Ill. Domestic Violence Act of 1986 or an order of protection issued by a court of another state. 775 
ILCS 5/1-103(K-5). 

10 Military status means a person’s status on active duty or in status as a veteran in the U.S. Armed Forces, veteran of 
any reserve component of U.S. Armed Forces, or current member or veteran of the Ill. Army National Guard or Ill. Air 
National Guard. 775 ILCS 5/1-103(J-1). Unfavorable military discharge does not include those characterized as RE-4 or 
dishonorable. 775 ILCS 5/1-103(P). The Uniformed Services Employment and Reemployment Rights Act of 1994 prohibits 
employers from discriminating or retaliating against any person for reasons related to past, present, or future service in a 
uniformed service. 38 U.S.C. §4301 et seq.  

11 775 ILCS 5/1-102(C). According to the Immigration Reform and Control Act of 1986, all employers must verify that 
employees are either U.S. citizens or authorized to work in the U.S. 8 U.S.C. §1324(a) et seq. 

12 The Right to Privacy in the Workplace Act prohibits discrimination based on use of lawful products, e.g., alcohol and 
tobacco, off premises during non-working hours. 820 ILCS 55/5. 

13 820 ILCS 180/30, Victims’ Economic Security and Safety Act. An employer is prohibited from discriminating 
against any individual (e.g. an applicant for employment) because he or she “is an employee whose employer is subject to 
Section 21 of the Workplace Violence Prevention Act.” The Workplace Violence Prevention Act allows an employer to seek 
a workplace protection restraining order when there is a credible threat of violence at the workplace. 820 ILCS 275/. 
Section 21 requires the employer seeking a workplace protection restraining order to notify the employee who is a victim of 
unlawful violence. 820 ILCS 275/21. 

14 Illinois’ Genetic Information Protection Act (GIPA) (410 ILCS 513/25) and Title II of Genetic Information 
Nondiscrimination Act (GINA) (42 U.S.C. §2000ff et seq.). Both laws protect job applicants and current and former 
employees from discrimination based on their genetic information. Note that GIPA provides greater protections to Illinois 
employees than Title II of GINA. GIPA, amended by P.A. 100-396, prohibits employers from penalizing employees who do 
not disclose genetic information or do not choose to participate in a program requiring disclosure of the employee’s genetic 
information. See f/n 12 in 2:260, Uniform Grievance Procedure for the definition of genetic information and a detailed 
description of both statutes, including of Title I of GINA affecting the use of genetic information in health insurance. In 
2011, the EEOC published an informative guidance letter, ADA & GINA: Incentives for Workplace Wellness Program at: 
www.eeoc.gov/eeoc/foia/letters/2011/ada_gina_incentives.html. Consult the board attorney for guidance regarding specific 
application of these laws and how they integrate with other related laws, e.g., the Family Medical Leave Act, the Americans 
with Disabilities Act, and other State laws governing time off for sickness and workers’ compensation. 

15 Americans with Disabilities Act of 1990 (ADA) (42 U.S.C. §12101 et seq.), amended by the Americans with 
Disabilities Act Amendments Act of 2008 (ADAAA) (Pub. L. 110-325) and modified by the LLFPA; Rehabilitation Act of 
1973 (29 U.S.C. §791 et seq.). 

16 775 ILCS 5/2-102(I). Employers must provide reasonable accommodations to employees with conditions related to 
pregnancy, childbirth, or related conditions. 775 ILCS 5/2-102(J). Employers are required to post a notice summarizing the 
right to be free from unlawful discrimination and the right to certain reasonable accommodations. 775 ILCS 5/2-102(K). 
The IDOL is required to prepare such a notice, retrievable from its website, which employers may use. 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.eeoc.gov/eeoc/foia/letters/2011/ada_gina_incentives.html
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history, unless a satisfactory credit history is an established bona fide occupational requirement of a 
particular position;17 or other legally protected categories.18 19 20 21 No one will be penalized solely 
for his or her status as a registered qualifying patient or a registered designated caregiver for purposes 
of the Compassionate Use of Medical Cannabis Pilot Program Act, 410 ILCS 130/. 22 

Persons who believe they have not received equal employment opportunities should report their 
claims to the Nondiscrimination Coordinator and/or a Complaint Manager for the Uniform Grievance 
Procedure. These individuals are listed below. No employee or applicant will be discriminated or 
retaliated against because he or she: (1) requested, attempted to request, used, or attempted to use a 
reasonable accommodation as allowed by the Illinois Human Rights Act, or (2) initiated a complaint, 
was a witness, supplied information, or otherwise participated in an investigation or proceeding 
involving an alleged violation of this policy or State or federal laws, rules or regulations, provided the 

                                                                                                                                                                     
Federal law also prohibits employers from discriminating against employees and applicants on the basis of pregnancy, 

childbirth, or related medical conditions. 42 U.S.C. §2000e(k). Pregnant workers with pregnancy-related impairments may 
have disabilities for which they may be entitled to reasonable accommodation under the ADA. Guidance from the EEOC (7-
14-14) is available at: www.eeoc.gov/laws/guidance/pregnancy_qa.cfm. 

17 820 ILCS 70/, Employee Credit Privacy Act. Unless a satisfactory credit history is an established bona fide 
occupational requirement of a particular position, an employer may not: (1) refuse to hire, discharge, or otherwise 
discriminate against an individual with respect to employment because of the individual’s credit history or credit report; (2) 
inquire about an applicant’s or employee’s credit history; or (3) order or obtain an applicant’s or employee’s credit report 
from a consumer reporting agency. The Act identifies circumstances that permit a satisfactory credit history to be a job 
requirement, such as, the position’s duties include custody of or unsupervised access to cash or marketable assets valued at 
$2,500 or more. 

18 Insert the following optional sentence (775 ILCS 5/1-103(a) and 29 U.S.C. §631): 
Age, as used in this policy, means the age of a person who is at least 40 years old. 

19 Insert the following optional provision (29 U.S.C. §705(10)(A)-(B), (20)(C)(v), (20)(D) and 42 U.S.C. §12114): 
Handicap and disability, as used in this policy, excludes persons: 

1. Currently using illegal drugs; 
2. Having a currently contagious disease or infection and who, by reason of such disease or infection, 

would constitute a direct threat to the health or safety of other individuals or who, by reason of the 
currently contagious disease or infection, are unable to perform the duties of the job; or 

3. Whose current alcohol use prevents them from performing the job’s duties or constitutes a direct threat 
to the property or safety of others. 

Persons who have successfully completed or are participating in a drug rehabilitation program are considered 
disabled. 

20 Districts may not make residency in the district a condition of employment for teachers or educational support 
personnel. 105 ILCS 5/24-4.1, 5/10-23.5. This ban on residency requirements for teachers applies only to instructional 
personnel, and not, for example, to assistant principals. Owen v. Kankakee Sch. Dist., 261 Ill.App.3d 298 (3rd Dist. 1994). 
Districts also may not ask an applicant, or the applicant’s previous employer, whether the applicant ever received, or filed a 
claim for, benefits under the Workers’ Compensation Act or Workers’ Occupational Diseases Act. 820 ILCS 55/10(a). 
Districts are also prohibited from requiring, requesting, or coercing an employee or potential employee to provide a user 
name and password or any password or other related account information to gain or demand access to his or her personal 
online account. 820 ILCS 55/10(b), amended by P.A. 99-610. While the law does not prohibit employers from viewing 
public information, consult the board attorney before engaging in this practice. 

21 School districts must accommodate mothers who choose to continue breastfeeding after returning to work. See 740 
ILCS 137/, Right to Breastfeed Act; 820 ILCS 260/, amended by P.A. 100-1003, Nursing Mothers in the Workplace Act; 
and 29 U.S.C. §207(r), Fair Labor Standards Act. See sample language for a personnel handbook in 5:10-AP, Workplace 
Accommodations for Nursing Mothers. 

22 410 ILCS 130/40; 77 Ill.Admin.Code Part 946. To legally use medical cannabis, an individual must first become a 
registered qualifying patient. Their use of cannabis (e.g. permissible locations) is governed by the Compassionate Use of 
Medical Cannabis Pilot Program Act. 410 ILCS 130/, amended by P.A. 100-660. There are many situations in which no one, 
even a registered qualifying patient, may possess or use cannabis except as provided under Ashley’s Law (105 ILCS 5/22-33, 
added by P.A. 100-660), including in a school bus or on the grounds of any preschool, or primary or secondary school. 410 
ILCS 130/30(a)(2)(3), amended by P.A. 100-660. See policy 5:50, Drug- and Alcohol-Free Workplace; Tobacco 
Prohibition. 

http://www.eeoc.gov/laws/guidance/pregnancy_qa.cfm
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employee or applicant did not make a knowingly false accusation nor provide knowingly false 
information. 23 

Administrative Implementation 

The Superintendent shall appoint a Nondiscrimination Coordinator for personnel who shall be 
responsible for coordinating the District’s nondiscrimination efforts. The Nondiscrimination 
Coordinator may be the Superintendent or a Complaint Manager for the Uniform Grievance 
Procedure. The Superintendent shall insert into this policy the names, addresses, and telephone 
numbers of the District’s current Nondiscrimination Coordinator and Complaint Managers. 24 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

23 775 ILCS 5/6-101. Discrimination on the basis of a request for or use of a reasonable accommodation is a civil rights 
violation under the IHRA. Id. Most discrimination laws prohibit retaliation against employees who oppose practices made 
unlawful by those laws, including, for example, the EEOA, Title IX, ADA, ADEA, Victims’ Economic Security and Safety 
Act, the EPA, and the Ill. Whistleblower Act.  

The Ill. Whistleblower Act (IWA) specifically prohibits employers from retaliating against employees for: (1) 
disclosing information to a government or law enforcement agency, where the employee has reasonable cause to believe that 
the information discloses a violation of a State or federal law, rule, or regulation (740 ILCS 174/15(b)); (2) disclosing 
information in a court, an administrative hearing, or before a legislative commission or committee, or in any other 
proceeding where the employee has reasonable cause to believe that the information reveals a violation of a State or federal 
law, rule or regulation (740 ILCS 174/15(a)); (3) refusing to participate in an activity that would result in a violation of a 
State or federal law, rule, or regulation, including, but not limited to, violations of the Freedom of Information Act (740 
ILCS 174/20); and (4) disclosing or attempting to disclose public corruption or wrongdoing (740 ILCS 174/20.1). The 
definition of retaliation is expanded to include other retaliation and threatening retaliation. 740 ILCS 174/20.1, 20.2.  

The Ill. False Claims Act defines State to include school districts. 740 ILCS 175/2(a). Thus, boards may seek a penalty 
from a person for making a false claim for money or property. 740 ILCS 175/4. For information regarding the IWA and the 
tort of retaliatory discharge. See Thomas v. Guardsmark, 487 F.3d 531 (7th Cir. 2007)(discussing the elements of retaliatory 
discharge and IWA); Sherman v. Kraft General Foods, Inc., 272 Ill.App.3d 833 (4th Dist. 1995)(finding employee who 
reported asbestos hazard had a cause of action for retaliatory discharge).  

24 Title IX regulations require districts to identify the name, address, and telephone number of the person who is 
responsible for coordinating the district’s compliance efforts. The U.S. Dept. of Education’s Office for Civil Rights prefers 
that school districts make Title IX information and coordinators visible to the community, and it has provided materials 
designed to remind schools of their obligation to designate a Title IX coordinator. These materials include: (a) a Dear 
Colleague Letter on Title IX Coordinators; (b) a Letter to Title IX Coordinators that provides them with more information 
about their role; and (c) a Title IX Resource Guide that includes an overview of Title IX’s requirements with respect to 
several key issues. See www2.ed.gov/policy/rights/guid/ocr/title-ix-coordinators.html.  

While the names and contact information are required by law to be listed, they are not part of the adopted policy and do 
not require board action. This allows for additions and amendments to the names and contact information when necessary. It 
is important for updated names and contact information to be inserted into this policy and regularly monitored.  

http://www2.ed.gov/policy/rights/guid/ocr/title-ix-coordinators.html
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Nondiscrimination Coordinator 25: 

  
Name 
 

 

Address 
 

 

Email 
 

Telephone  
Complaint Managers: 

   
Name 
 

 Name 
 

Address 
 

 Address 
 

Email 
 

Email 

Telephone  Telephone 

The Superintendent shall also use reasonable measures to inform staff members and applicants that 
the District is an equal opportunity employer, such as, by posting required notices and including this 
policy in the appropriate handbooks. 26 

Minority Recruitment 27 

The District will attempt to recruit and hire minority employees. The implementation of this policy 
may include advertising openings in minority publications, participating in minority job fairs, and 
recruiting at colleges and universities with significant minority enrollments. This policy, however, 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

25 Sample policy 2:260, Uniform Grievance Procedure, states that a district’s Nondiscrimination Coordinator also 
serves as its Title IX Coordinator. Best practice is that throughout the district’s board policy manual, the same individual be 
named as Nondiscrimination Coordinator. In contrast, Complaint Managers identified in individual policies may vary 
depending upon local district needs. 

26 In addition to notifying employees of the Uniform Grievance Procedure, a district must notify them of the person(s) 
designated to coordinate the district’s compliance with Title IX and the Rehabilitation Act of 1973. 34 C.F.R. §§106.8(a), 
104.8(a). The Nondiscrimination Coordinator may be the same individual for both this policy and policy 7:10, Equal 
Educational Opportunities, as well as a Complaint Manager for policy 2:260, Uniform Grievance Procedure. A 
comprehensive faculty handbook can provide required notices, along with other important information, to recipients. The 
handbook can be developed by the building principal, but should be reviewed and approved by the superintendent and 
school board. Any working conditions contained in the handbook may be subject to mandatory collective bargaining. 

27 All districts must have a policy on minority recruitment. 105 ILCS 5/10-20.7a. Unlike minority recruitment efforts, 
affirmative action plans are subject to significant scrutiny because of the potential for reverse discrimination. The U.S. 
Constitution’s guarantee of equal protection prohibits school districts from using racial hiring quotas without evidence of 
past discrimination. See 29 C.F.R. §1608.1 et seq. (EEOC’s guidelines for affirmative action plans); Wygant v. Jackson Bd. 
of Ed., 476 U.S. 267 (1986) (The goal of remedying societal discrimination does not justify race-based layoffs.); City of 
Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) (Minority contractor quota struck; quotas must be narrowly tailored to 
remedy past discrimination and the city failed to identify the need for remedial action and whether race-neutral alternatives 
existed.). 

The IHRA states that it shall not be construed as requiring any employer to give preferential treatment or special rights 
based on sexual orientation or to implement affirmative action policies or programs based on sexual orientation. 775 ILCS 
5/1-101.1. 
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does not require or permit the District to give preferential treatment or special rights based on a 
protected status without evidence of past discrimination. 

LEGAL REF.: 8 U.S.C. §1324a et seq., Immigration Reform and Control Act. 
20 U.S.C. §1681 et seq., Title IX of the Education Amendments of 1972, 

implemented by 34 C.F.R. Part 106. 
29 U.S.C. §206(d), Equal Pay Act. 
29 U.S.C. §621 et seq., Age Discrimination in Employment Act. 
29 U.S.C. §791 et seq., Rehabilitation Act of 1973. 
38 U.S.C. §4301 et seq., Uniformed Services Employment and Reemployment 

Rights Act (1994). 
42 U.S.C. §1981 et seq., Civil Rights Act of 1991. 
42 U.S.C. §2000e et seq., Title VII of the Civil Rights Act of 1964, implemented 

by 29 C.F.R. Part 1601. 
42 U.S.C. §2000ff et seq., Genetic Information Nondiscrimination Act of 2008. 
42 U.S.C. §2000d et seq., Title VI of the Civil Rights Act of 1964. 
42 U.S.C. §2000e(k), Pregnancy Discrimination Act. 
42 U.S.C. §12111 et seq., Americans with Disabilities Act, Title I. 
Ill. Constitution, Art. I, §§17, 18, and 19. 
105 ILCS 5/10-20.7, 5/20.7a, 5/21.1, 5/22.4, 5/23.5, 5/22-19, 5/24-4, 5/24-4.1, and 

5/24-7. 
410 ILCS 130/40, Compassionate Use of Medical Cannabis Pilot Program Act. 
410 ILCS 513/25, Genetic Information Protection Act. 
740 ILCS 174/, Ill. Whistleblower Act. 
775 ILCS 5/1-103, 5/2-102, 103, and 5/6-101, Ill. Human Rights Act.  
775 ILCS 35/5, Religious Freedom Restoration Act. 
820 ILCS 55/10, Right to Privacy in the Workplace Act. 
820 ILCS 70/, Employee Credit Privacy Act. 
820 ILCS 75/, Job Opportunities for Qualified Applicants Act. 
820 ILCS 112/, Ill. Equal Pay Act of 2003. 
820 ILCS 180/30, Victims’ Economic Security and Safety Act. 
820 ILCS 260/, Nursing Mothers in the Workplace Act. 

CROSS REF.: 2:260 (Uniform Grievance Procedure), 5:20 (Workplace Harassment Prohibited), 
5:30 (Hiring Process and Criteria), 5:40 (Communicable and Chronic Infectious 
Disease), 5:50 (Drug- and Alcohol-Free Workplace; Tobacco Prohibition), 5:70 
(Religious Holidays), 5:180 (Temporary Illness or Temporary Incapacity), 5:200 
(Terms and Conditions of Employment and Dismissal), 5:250 (Leaves of 
Absence), 5:270 (Employment, At-Will, Compensation, and Assignment), 5:300 
(Schedules and Employment Year), 5:330 (Sick Days, Vacation, Holidays, and 
Leaves), 7:10 (Equal Educational Opportunities), 7:180 (Prevention of and 
Response to Bullying, Intimidation, and Harassment), 8:70 (Accommodating 
Individuals with Disabilities) 
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February/March 2019  5:250 
 

Professional Personnel 

Leaves of Absence 1 

Each of the provisions in this policy applies to all professional personnel to the extent that it does not 
conflict with an applicable collective bargaining agreement or individual employment contract or 
benefit plan; in the event of a conflict, such provision is severable and the applicable bargaining 
agreement or individual agreement will control. 

Sick and Bereavement Leave 2 

Each full-time professional staff member is granted 10 days sick leave each school year at full pay. 
Unused days are allowed to accumulate to 180 days. Sick leave is defined in State law as personal 
illness, quarantine at home, serious illness or death in the immediate family or household, or birth, 
adoption, or placement for adoption.  

As a condition for paying sick leave after three days absence for personal illness or 30 days for birth 
or as the Board or Superintendent deem necessary in other cases, the Board or Superintendent may 
require that the staff member provide a certificate from: (1) a physician licensed in Illinois to practice 
medicine and surgery in all its branches, (2) a chiropractic physician licensed under the Medical 
Practice Act, (3) an advanced practice registered nurse who has a written collaborative agreement 
with a collaborating physician that authorizes the advanced practice registered nurse to perform health 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State or federal law controls this policy’s content. This policy contains an item on which collective bargaining may be 
required. Any policy that impacts upon wages, hours, and terms and conditions of employment, is subject to collective 
bargaining upon request by the employee representative, even if the policy involves an inherent managerial right. 

This policy is consistent with the minimum requirements of State law. The local collective bargaining agreement may 
contain provisions that exceed these requirements. The introductory paragraph recognizes that an applicable collective 
bargaining agreement or individual employment contract will supersede a conflicting provision of the policy. It also 
provides policy coverage for those professional personnel who are not included in a bargaining unit or have employment 
contracts with conflicting provisions. Alternatively, if the policy’s subject matter is superseded by a bargaining agreement, 
the board policy may state, “Please refer to the applicable collective bargaining agreement.” 

Districts must coordinate leaves provided by State law and the local bargaining agreement with the leave granted by the 
Family and Medical Leave Act (FMLA) (29 U.S.C. §2612), amended by Sec. 565 of the National Defense Authorization 
Act for Fiscal Year 2010 (Pub.L. 111-84). The FMLA grants eligible employees 12 weeks unpaid leave each year for: (1) 
the birth and first-year care of a child; (2) the adoption or foster placement of a child; (3) the serious health condition of an 
employee’s spouse, parent, or child; (4) the employee’s own serious health condition; (5) the existence of any qualifying 
exigency arising out of the fact that the employee’s spouse, son, daughter, or parent is on covered active duty; and (6) to care 
for the employee’s spouse, child, parent, or next of kin who is a covered servicemember with a serious injury or illness. 
Districts are permitted to count paid leave (granted by State law or board policy) taken for an FMLA purpose against an 
employee’s FMLA entitlement. 29 C.F.R. §825.207. See policy 5:185, Family and Medical Leave. 

A plethora of State laws grant leaves to employees of the State and municipalities but are not applicable to school 
districts, including the Employee Blood Donation Leave Act (820 ILCS 149/), Local Government Disaster Service 
Volunteer Act (50 ILCS 122/), Organ Donor Leave Act (5 ILCS 327/), and Civil Air Patrol Leave Act (820 ILCS 148/). 

2 The provisions in this section are required by 105 ILCS 5/24-6, amended by P.A. 100-513. Each specified number of 
days in this section is the statutory minimum. Before adopting this policy or applying its provisions, the district should 
examine any applicable bargaining agreements. 

Consult the board attorney about the Employee Sick Leave Act. 820 ILCS 191/, added by P.A. 99-841. It prohibits 
employers from limiting the use of sick time to an employee’s own illnesses and allows employees to use employer-
provided sick leave to care for an ill or injured family member or to attend a medical appointment with a family member. 
The law defines family members as a child, stepchild, spouse, domestic partner, sibling, parent, mother- or father-in-law, 
grandchild, grandparent, or stepparent. Id. at 191/10(b). Leave may be taken under the same terms for which the employee 
would be permitted to take leave for his or her own illness or injury. 
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examinations, (4) a physician assistant who has been delegated the authority to perform health 
examinations by his or her supervising physician, or (5) if the treatment is by prayer or spiritual 
means, a spiritual adviser or practitioner of the employee’s faith. If the Board or Superintendent 
requires a certificate during a leave of less than three days for personal illness, the District shall pay 
the expenses incurred by the employee.  

The use of paid sick leave for adoption or placement for adoption is limited to 30 days unless a longer 
leave is provided in an applicable collective bargaining agreement. The Superintendent may require 
that the employee provide evidence that the formal adoption process is underway. 3 

Child Bereavement Leave 4 

State law allows a maximum of 10 unpaid work days for eligible employees (Family and Medical 
Leave Act of 1993, 20 U.S.C. §2601 et seq.) to take child bereavement leave. The purpose, 
requirements, scheduling, and all other terms of the leave are governed by the Child Bereavement 
Leave Act. Child bereavement leave allows for: (1) attendance by the bereaved staff member at the 
funeral or alternative to a funeral of his or her child, (2) making arrangements necessitated by the 
death of the staff member’s child, or (3) grieving the death of the staff member’s child, without any 
adverse employment action. 

The leave must be completed within 60 days after the date on which the employee received notice of 
the death of his or her child. However, in the event of the death of more than one child in a 12-month 
period, an employee is entitled to up to a total of six weeks of bereavement leave during the 12-month 
period, subject to certain restrictions under State and federal law. Other existing forms of leave may 
be substituted for the leave provided in the Child Bereavement Leave Act. This policy does not create 
any right for an employee to take child bereavement leave that is inconsistent with the Child 
Bereavement Leave Act. 

Sabbatical Leave 5 

Sabbatical leave may be granted in accordance with the School Code. 

Personal Leave 6 

Professional staff members are granted one personal leave day per year. A personal leave day is 
defined as a day to allow professional personnel time to conduct personal business (but not vacation, 
travel, or work stoppage), which is impossible to schedule at a time other than during a school day. 
Any unused personal leave day in a school year will be credited to the cumulative sick leave. 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

3 105 ILCS 5/24-6. 
4 Child Bereavement Leave Act, 820 ILCS 154/, added by P.A. 99-703. These paragraphs discuss child bereavement 

leave. 820 ILCS 154/5, added by P.A. 99-703, defines an eligible employee under the same terms as an employee under 
FMLA (29 U.S.C. 2601 et seq.). See f/n 1 above. 

The Act also provides that the leave must be completed within 60 days of the employee learning of the death of his or 
her child, as defined by 820 ILCS 154/, added by P.A. 99-703. However, that 60 day limitation does not apply where more 
than one child dies in a 12-month period. There may be times where an employer may want to grant more than 10 unpaid 
work days, e.g., when a deceased child lived in a foreign country, etc. Consult the board attorney to resolve the complexities 
of determining whether an employee is an eligible employee under the FMLA that would trigger this Act. 

5 State law provides guidelines for sabbatical leaves but does not require boards to offer them. 105 ILCS 5/24-6.1. 
6 State law does not address personal leave. It is not uncommon for professional staff to be granted more than one day 

of personal leave a year. 
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The use of a personal day is subject to the following conditions: 
1. Except in cases of emergency or unavoidable situations, personal leave requests should be 

submitted to the Building Principal three days in advance of the requested date, 
2. No personal leave days may be used immediately before or immediately after a holiday 

unless the Superintendent grants prior approval, 
3. Personal leave may not be used in increments of less than one-half day, 
4. Personal leave days are subject to a substitute’s availability, 
5. Personal leave days may not be used during the first and/or last five days of the school year, 
6. Personal leave days may not be used on in-service and/or institute training days, and 
7. Personal leave may not be used by more than 10% of the teaching staff in each building at the 

same time. 

Leave of Absence Without Pay 7 

The Board may grant a leave of absence without pay to tenured professional staff members who have 
rendered satisfactory service and desire to return to employment in a similar capacity at a time 
determined by the Board. 

Each leave of absence shall be of the shortest possible duration required to meet the leave’s purpose 
consistent with a reasonable continuity of instruction for students. 

Leave to Serve as an Election Judge 8 

Any staff member who was appointed to serve as an election judge under State law may, after giving 
at least 20-days’ written notice to the District, be absent without pay for the purpose of serving as an 
election judge. The staff member is not required to use any form of paid leave to serve as an election 
judge. No more than 10% of the District’s employees may be absent to serve as election judges on the 
same Election Day. 

Child-Rearing Leave 9 

The Board shall grant a professional staff member’s request for a non-paid, child-rearing leave, not to 
exceed the balance of the school year plus one additional school year (but in no event shall such leave 
exceed three semesters), provided the request complies with this policy. Nothing in this section shall 
prohibit a professional staff member from using paid sick days as provided in this policy. 10 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

7 State law does not address leaves of absence without pay other than stating that a mutually agreed leave will not 
affect a teacher’s contractual continued service. 105 ILCS 5/24-13. 

8 This paragraph restates 10 ILCS 5/13-2.5. The statute does not state whether the notice requirement is calendar days 
or business days. Support for it being calendar days is found in 10 ILCS 5/1-6; support for it being business days is found in 
10 ILCS 5/1-3.  

Rather than duplicate the statute’s requirements in separate policies, policy 5:330, Sick Days, Vacation, Holidays, and 
Leaves, grants the leave to support personnel on the terms applicable to professional staff. 

9 The School Code does not address child-rearing. FMLA grants eligible employees a combined total of 12 weeks each 
year, with exceptions for teachers at the end of the school year, for, among other things, a child’s: (1) birth and first-year 
care, and (2) adoption or foster placement (see policy 5:185, Family and Medical Leave). Districts not covered by the 
FMLA must treat a request for child-care leave to care for an adopted infant on terms comparable to those given biological 
mothers. McWright v. Alexander, 982 F.2d 222 (7th Cir. 1992). 

10 Districts offering a child-rearing or maternity leave must be very careful not to violate anti-discrimination laws. 
Districts can prohibit pregnant teachers from combining paid disability leave with an unpaid maternity leave, provided that 
non-pregnant teachers are likewise prohibited from combining a paid disability leave with an unpaid general leave of 
absence. Maganuco v. Leyden Comm. High Sch. Dist. 212, 939 F.2d 440 (7th Cir., 1991); U.S. v. Consol. High Sch. Dist. 
230, 983 F.2d 790 (7th Cir. 1993); E.E.O.C. v. Elgin Teachers’ Ass’n., 780 F.Supp. 1195 (N.D.Ill. 1991). A sick leave bank 
exclusion of maternity benefits violates Title VII. U.S. v. Consol. High Sch. Dist. 230, supra. 
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A teacher must request, if possible, a child-rearing leave by notifying the Superintendent in writing no 
later than 90 days before the requested leave’s beginning date.11 The request should include the 
proposed leave dates. The leave shall end before a new school year begins or before the first day of 
school after winter recess. 12 

Subject to the insurance carrier’s approval, the teacher may maintain insurance benefits at his or her 
own expense during a child-rearing leave. 

A professional staff member desiring to return before the leave’s expiration will be assigned to an 
available vacancy for which the teacher is qualified, subject to scheduling efficiency and instruction 
continuity. 

Leaves for Service in the Military 13 

Leaves for service in the U.S. Armed Services or any of its reserve components and the National 
Guard, as well as re-employment rights, will be granted in accordance with State and federal law. A 
professional staff member hired to replace one in military service does not acquire tenure. 

General Assembly Leave 14 

Leaves for service in the General Assembly, as well as re-employment rights, will be granted in 
accordance with State and federal law. A professional staff member hired to replace one in the 
General Assembly does not acquire tenure. 

Leave for Employment in Department of Defense 15 

The Board may grant teachers a leave of absence to accept employment in a Dept. of Defense 
overseas school. 

School Visitation Leave 

An eligible professional staff member is entitled to eight hours during any school year, no more than 
four hours of which may be taken on any given day, to attend school conferences or classroom 
activities related to the teacher’s child, if the conference or activity cannot be scheduled during non-
work hours.16 Professional staff members must first use all accrued vacation leave, personal leave, 
compensatory leave, and any other leave that may be granted to the professional staff member, except 
sick, and disability leave. 17 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

11 The length of the notice - here 90 days - is not covered by State or federal law. If an employee fails to provide this 
notice, the employee still has the right to request a family and medical leave which has a much shorter notice requirement 
(see policy 5:185, Family and Medical Leave), and could be followed by a child-rearing leave. 

12 For a high school, omit “the first day of school after winter recess” and insert “at the semester break.” Alternatively, 
the board may want to be more flexible by stating: 

Every effort shall be made to have the leave minimally interrupt instructional continuity by ending . . . 
13 Required by the School Code (105 ILCS 5/10-20.7b, 5/24-13, and 5/24-13.1); the Service Member Employment and 

Reemployment Rights Act (330 ILCS 61/, added by P.A. 100-1101, streamlining several job-related protection laws into one 
statute, mandating leave for active service, and requiring the public employer to make up the difference between military 
pay and regular compensation); and the Uniformed Services Employment and Reemployment Rights Act (38 U.S.C. §4301 
et seq.). 

14 Required by 105 ILCS 5/24-13. 
15 State law provides guidelines for Dept. of Defense leaves but does not require boards to offer them. 105 ILCS 5/24-13.1. 
16 820 ILCS 147/15. 
17 Id. The school visitation leave entitlement applies to both professional and educational support personnel. Rather than 

duplicate its requirements in separate policies, policy 5:330, Sick Days, Vacation, Holidays, and Leaves, grants the leave on 
the same terms applicable to professional staff. 
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The Superintendent shall develop administrative procedures implementing this policy consistent with 
the School Visitation Rights Act. 18 

Leaves for Victims of Domestic or Sexual Violence 19 

An unpaid leave from work is available to any staff member who: (1) is a victim of domestic or 
sexual violence, or (2) has a family or household member who is a victim of domestic or sexual 
violence whose interests are not adverse to the employee as it relates to the domestic or sexual 
violence. The unpaid leave allows the employee to seek medical help, legal assistance, counseling, 
safety planning, and other assistance without suffering adverse employment action. 

The Victims’ Economic Security and Safety Act governs the purpose, requirements, scheduling, and 
continuity of benefits, and all other terms of the leave. Accordingly, if the District employs at least 50 
employees, an employee is entitled to a total of 12 work weeks of unpaid leave during any 12-month 
period.20 Neither the law nor this policy creates a right for an employee to take unpaid leave that 
exceeds the unpaid leave time allowed under, or is in addition to the unpaid leave time permitted by, 
the federal Family and Medical Leave Act of 1993 (29 U.S.C. §2601 et seq.). 21 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

18 820 ILCS 147/. 
19 Required by the Victims’ Economic Security and Safety Act, (VESSA) (820 ILCS 180/ and 56 Ill.Admin.Code 

§280). While the law applies to all school districts (820 ILCS 180/10(10), amended by P.A. 99-765), the number of 
employees determines the number of total workweeks of leave available during any 12-month period (820 ILCS 
180/20(a)(2), amended by P.A. 99-765. The term employee includes part-time workers. The Ill. Dept. of Labor must furnish 
to all employers a notice summarizing the law’s requirements (Your Rights Under Illinois Employment Laws at: 
www.illinois.gov/idol/Employers/Documents/flsposter.pdf). All districts must post this notice in a conspicuous place where 
notices to employees are customarily posted. 

20 If the district employs fewer than 50 employees, it may substitute the following sentence: “Accordingly, if the 
District employs at least 15 but not more than 49 employees, an employee is entitled to a total of eight work weeks of unpaid 
leave during any 12-month period.” 820 ILCS 180/20(a)(2). 

If the district employs at least one but not more than 14 employees, it may substitute the following sentence: 
“Accordingly, if the District employs at least one but not more than 14 employees, an employee is entitled to a total four (4) 
work weeks of leave during any 12-month period.” 820 ILCS 180/20(a)(2), amended by P.A. 99-765. 

21 VESSA states that an employee does not have a right to take unpaid leave that exceeds the unpaid leave time allowed 
under the FMLA. 820 ILCS 180/20(a)(2). Section 25 creates an ambiguity by stating, “[t]he employer may not require the 
employee to substitute available paid or unpaid leave for [leave available to victims of domestic or sexual violence],” 820 
ILCS 180/25. Contact the board attorney for advice resolving this ambiguity. 

http://www.illinois.gov/idol/Employers/Documents/flsposter.pdf
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Leaves to Serve as an Officer or Trustee of a Specific Organization 

Upon request, the Board will grant: (1) an unpaid leave of absence to an elected officer of a State or 
national teacher organization that represents teachers in collective bargaining negotiations,22 (2) 
twenty days of paid leave of absence per year to a trustee of the Teachers’ Retirement System in 
accordance with 105 ILCS 5/24-6.3,23 and (3) a paid leave of absence for the local association 
president of a State teacher association that is an exclusive bargaining agent in the District, or his or 
her designee, to attend meetings, workshops, or seminars as described in 105 ILCS 5/24-6.2. 24 

LEGAL REF.: 10 ILCS 5/13-2.5 
20 ILCS 1805/30.1 et seq. 
105 ILCS 5/24-6, 5/24-6.1, 5/24-6.2, 5/24-6.3, 5/24-13, and 5/24-13.1. 
820 ILCS 147/, School Visitation Rights Act.  
820 ILCS 154/, Child Bereavement Leave Act. 
820 ILCS 180/, Victims’ Economic Security and Safety Act. 

CROSS REF.: 5:180 (Temporary Illness or Temporary Incapacity), 5:185 (Family and Medical 
Leave), 5:330 (Sick Days, Vacation, Holidays, and Leaves) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

22 Required by 105 ILCS 5/24-13. 
23 Required by 105 ILCS 5/24-6.3. See policy 5:330, Sick Days, Vacation, Holidays, and Leaves, for the leave for an 

elected trustee for the Ill. Municipal Retirement Fund. 
24 Required by 105 ILCS 5/24-6.2. 
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February/March 2019 5:330 
 

Educational Support Personnel 

Sick Days, Vacation, Holidays, and Leaves 1 

Each of the provisions in this policy applies to all educational support personnel to the extent that it 
does not conflict with an applicable collective bargaining agreement or individual employment 
contract or benefit plan; in the event of a conflict, such provision is severable and the applicable 
bargaining agreement or individual agreement will control. 

Sick and Bereavement Leave 2 

Full or part-time educational support personnel who work at least 600 hours per year receive 10 paid 
sick leave days per year. Part-time employees will receive sick leave pay equivalent to their regular 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State or federal law controls this policy’s content. This policy contains an item on which collective bargaining may be 
required. Any policy that impacts upon wages, hours, and terms and conditions of employment, is subject to collective 
bargaining upon request by the employee representative, even if the policy involves an inherent managerial right. 

This policy is consistent with the minimum requirements of State law. The local collective bargaining agreement may 
contain provisions that exceed these requirements. The introductory paragraph recognizes that an applicable collective 
bargaining agreement or individual employment contract will supersede a conflicting provision of the policy. Alternatively, 
if the policy’s subject matter is superseded by a bargaining agreement, the board policy may state, “Please refer to the 
applicable collective bargaining agreement.” 

Districts must coordinate leaves provided by State law and the local bargaining agreement with the leave granted by the 
Family and Medical Leave Act (FMLA) (29 U.S.C. §2612), amended by Sec. 565 of the National Defense Authorization 
Act for Fiscal Year 2010 (Pub.L. 111-84). The FMLA grants eligible employees 12 weeks unpaid leave each year for: (1) 
the birth and first-year care of a child; (2) the adoption or foster placement of a child; (3) the serious health condition of an 
employee’s spouse, parent, or child; (4) the employee’s own serious health condition; (5) the existence of any qualifying 
exigency arising out of the fact that the employee’s spouse, son, daughter, or parent is on (or has been notified of an 
impending call to) covered active duty in the Armed Forces; and (6) to care for the employee’s spouse, child, parent, or next 
of kin who is a covered servicemember with a serious injury or illness. The definition of covered servicemember includes a 
veteran “who is undergoing medical treatment, recuperation, or therapy for a serious injury or illness” if the veteran was a 
member of the Armed Forces “at any time during the period of 5 years preceding the date on which the veteran undergoes 
that medical treatment, recuperation, or therapy.” Districts are permitted to count paid leave (granted by State law or board 
policy) taken for an FMLA purpose against an employee’s FMLA entitlement. 29 C.F.R. §825.207. See policy 5:185, 
Family and Medical Leave. 

A plethora of State laws grant leaves to employees of the State and municipalities, but are not applicable to school 
districts, including the Employee Blood Donation Leave Act (820 ILCS 149/), Local Government Disaster Service 
Volunteer Act (50 ILCS 122/), Organ Donor Leave Act (5 ILCS 327/), and Civil Air Patrol Leave Act (820 ILCS 148/). 

2 This section contains the minimum benefits provided by 105 ILCS 5/24-6. Each specified number of days in this 
section is the statutory minimum. The School Code does not address whether an employee’s 10 paid sick leave days are 
available upon employment, accrued over months, or after working for a certain period of time, e.g., one year. Also be 
aware that the Employee Sick Leave Act (820 ILCS 191/, added by P.A. 99-841) allows employees to use employer-
provided sick leave to care for an ill or injured family member or to attend a medical appointment with a family member. 
The law defines family members as a child, stepchild, spouse, domestic partner, sibling, parent, mother- or father-in-law, 
grandchild, grandparent, or stepparent. Id. at 191/10(b). Leave may be taken under the same terms for which the employee 
would be permitted to take leave for his or her own illness or injury. Before adopting this policy or applying its provisions, 
the district should examine any applicable bargaining agreements. Strict accounting of unused sick days is important to 
avoid: 

1. Employees accumulating sick time on a full-time basis when they are truly working part-time hours;  
2. Inconsistent treatment; and  
3. Inaccurate reporting to IMRF (credit is given for full day unused sick days upon retirement). 40 ILCS 5/7-

139(a)(8).  
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workday. Unused sick leave shall accumulate to a maximum of 180 days, including the leave of the 
current year. 3 

Sick leave is defined in State law as personal illness, quarantine at home, serious illness or death in 
the immediate family or household, or birth, adoption, or placement for adoption. The Superintendent 
and/or designee shall monitor the use of sick leave. 

As a condition for paying sick leave after three days absence for personal illness or 30 days for birth 
or as the Board or Superintendent deem necessary in other cases, the Board or Superintendent may 
require that the staff member provide a certificate from: (1) a physician licensed in Illinois to practice 
medicine and surgery in all its branches, (2) a chiropractic physician licensed under the Medical 
Practice Act, (3) an advanced practice registered nurse who has a written collaborative agreement 
with a collaborating physician that authorizes the advanced practice registered nurse to perform health 
examinations, (4) a physician assistant who has been delegated the authority to perform health 
examinations by his or her supervising physician, or (5) if the treatment is by prayer or spiritual 
means, a spiritual adviser or practitioner of the employee’s faith. If the Board or Superintendent 
requires a certificate during a leave of less than three days for personal illness, the District shall pay 
the expenses incurred by the employee.  

The use of paid sick leave for adoption or placement for adoption is limited to 30 days unless a longer 
leave is provided in an applicable collective bargaining agreement. The Superintendent may require 
that the employee provide evidence that the formal adoption process is underway. 4  

Vacation 5 

Twelve-month employees shall be eligible for paid vacation days according to the following 
schedule: 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

3 As this policy is consistent with the minimum requirements of State law, this provision on the maximum number of 
sick days that may be accumulated is based on the minimum number required as stated in 105 ILCS 5/24-6. The number 
may be increased to meet or exceed the number IMRF will recognize for retirement credit purposes. The following 
alternative does this: “Unused sick leave shall accumulate to the maximum number of days that IMRF will recognize for 
retirement credit purposes.”  

The following optional provisions apply to boards that want to address the IMRF’s requirement that public bodies must 
have a written plan allowing eligible employees to convert their eligible accumulated sick leave to service credit upon their 
retirement. See 40 ILCS 5/7-139(a)(8). See also IMRF General Memorandum #555 at:  
www.imrf.org/en/publications-and-archive/general-memos/2007-general-memos/general-memo-555). 

Option 1: No collective bargaining agreement applies and the board wants to publicize its written plan. Insert the 
following sentence: This policy is the District’s written plan allowing eligible employees to convert 
eligible accumulated sick leave to service credit upon a District employee’s retirement under the Ill. 
Municipal Retirement Fund. 

Option 2: A local collective bargaining agreement contains the written plan and the board wants to publicize it. Insert 
the following sentence: Please refer to the applicable collective bargaining agreement(s) for the District’s 
written plan allowing eligible employees to convert eligible accumulated sick leave to service credit upon 
an employee’s retirement under the Ill. Municipal Retirement Fund. 

Option 3: A district maintains two separate sick leave plans, one for employees under a collective bargaining 
agreement, and one for non-unionized employees. Insert the text for both Option 1 and Option 2. 

Note: If Options 1, 2, or 3 are chosen, add 40 ILCS 5/7-139 to the Legal References. If the board does not have a 
written sick leave plan for purposes of IMRF sick leave to service credit conversion or does not wish to include it in the 
policy, do not include any of the options above or add the citation to the Legal Reference. 
4 105 ILCS 5/24-6, amended by P.A. 100-513. 
5 State law does not require districts to give employees vacations. 

http://www.imrf.org/en/publications-and-archive/general-memos/2007-general-memos/general-memo-555


 
5:330 Page 3 of 4 

©2018 Policy Reference Education Subscription Service 
Illinois Association of School Boards. All Rights Reserved.  

Please review this material with your school board attorney before use. 

Length of Employment 
Monthly 

Accumulation 
Maximum Vacation 

Leave Earned Per Year 
From: To:   
Beginning of year 2 End of year 5 0.83 Days 10 Days per year 
Beginning of year 6 End of year 15 1.25 Days 15 Days per year 
Beginning of year 16 End of year  1.67 Days 20 Days per year 

Part-time employees who work at least half-time are entitled to vacation days on the same basis as 
full-time employees, but the pay will be based on the employee’s average number of part-time hours 
per week during the last vacation accrual year. The Superintendent will determine the procedure for 
requesting vacation. 

Vacation days earned in one fiscal year must be used by the end of the following fiscal year; they do 
not accumulate. Employees resigning or whose employment is terminated are entitled to the monetary 
equivalent of all earned vacation. 6 

Holidays 7 

Unless the District has a waiver or modification of the School Code pursuant to Section 2-3.25g or 
24-2(b) allowing it to schedule school on a holiday listed below, District employees will not be 
required to work on: 

New Year’s Day Labor Day 
Martin Luther King Jr.’s Birthday Columbus Day 
Abraham Lincoln’s Birthday Veteran’s Day 
Casimir Pulaski’s Birthday Thanksgiving Day 
Memorial Day Christmas Day 
Independence Day  

A holiday will not cause a deduction from an employee’s time or compensation. The District may 
require educational support personnel to work on a school holiday during an emergency or for the 
continued operation and maintenance of facilities or property. 

Personal Leave 8 

Full-time educational support personnel have one paid personal leave day per year. The use of a 
personal day is subject to the following conditions: 

1. Except in cases of emergency or unavoidable situations, a personal leave request should be 
submitted to the Building Principal three days before the requested date. 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

6 Required by 820 ILCS 115/5 and 56 Ill.Admin.Code §300.520 (Earned Vacations). 
7 Holidays are listed in 105 ILCS 5/24-2. For information on the waiver process, see 2:20-E, Waiver and Modification 

Request Resource Guide. Holidays not specified in the statute may be added to the policy; however, boards adding 
additional holidays should monitor and review to ensure the list remains current. 

A State-mandated school holiday on Good Friday is unconstitutional according to Metzl v. Leininger, 57 F.3d 618 (7th 
Cir. 1995). Closing school on religious holidays may be permissible for those districts able to demonstrate that remaining 
open would be a waste of educational resources because of widespread absenteeism. Also, districts may be able to close 
school on Good Friday by adopting a spring holiday rationale or ensuring that it falls within spring break. School districts 
should discuss their options, including the collective bargaining implications, with their board attorney. 

8 State law does not address personal leave. It is not uncommon for boards to grant educational support personnel the 
same number of personal leave days as are granted to professional staff. 
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2. No personal leave day may be used immediately before or immediately after a holiday, or 
during the first and/or last five days of the school year, unless the Superintendent grants prior 
approval. 

3. Personal leave may not be used in increments of less than one-half day. 
4. Personal leave is subject to any necessary replacement’s availability. 
5. Personal leave may not be used on an in-service training day and/or institute training days. 
6. Personal leave may not be used when the employee’s absence would create an undue 

hardship. 

Leave to Serve as a Trustee of the Illinois Municipal Retirement Fund 

Upon request, the Board will grant 20 days of paid leave of absence per year to a trustee of the Ill. 
Municipal Retirement Fund in accordance with 105 ILCS 5/24-6.3. 9 

Other Leaves 

Educational support personnel receive the following leaves on the same terms and conditions granted 
professional personnel in Board policy 5:250, Leaves of Absence: 

1. Leaves for Service in the Military and General Assembly. 10 
2. School Visitation Leave. 11 
3. Leaves for Victims of Domestic or Sexual Violence. 12 
4. Child Bereavement Leave. 13 
5. Leave to serve as an election judge. 14 

LEGAL REF.: 20 ILCS 1805/30.1 et seq. 
105 ILCS 5/10-20.7b, 5/24-2, and 5/24-6. 
820 ILCS 147, School Visitation Rights Act. 
820 ILCS 154/, Child Bereavement Leave Act. 
820 ILCS 180/, Victims’ Economic Security and Safety Act. 
School Dist. 151 v. ISBE, 154 Ill.App.3d 375 (1st Dist. 1987); Elder v. Sch. Dist. 

No.127 1/2, 60 Ill.App.2d 56 (1st Dist. 1965). 

CROSS REF.: 5:180 (Temporary Illness or Temporary Incapacity), 5:185 (Family and Medical 
Leave), 5:250 (Leaves of Absence) 

 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

9 Required by 105 ILCS 5/24-6.3. A similar leave exists for an elected trustee for the Ill. Teachers’ Retirement System. 
See 5:250, Leaves of Absence. 

10 Military leave is governed by the School Code (105 ILCS 5/10-20.7b, 5/24-13, and 13.1); the Service Member 
Employment and Reemployment Rights Act (330 ILCS 61/, added by P.A. 100-1101, streamlining several job-related 
protection laws into one statute, mandating leave for active service and requiring the public employer to make up the 
difference between military pay and regular compensation); and the Uniformed Services Employment and Reemployment 
Rights Act (38 U.S.C. §4301 et seq.). 

Granting General Assembly leave to ESPs is optional. 
11 820 ILCS 147/. See policy 5:250, Leaves of Absence, and 5:250-AP, School Visitation Leave. 
12 Required by Victims’ Economic Security and Safety Act (820 ILCS 180/, amended by P.A. 99-765) and 56 

Ill.Admin.Code §280. Important information about this leave is discussed in f/ns 19 and 20 of 5:250, Leaves of Absence. 
13 820 ILCS 154/, added by P.A. 99-703. Important information about this leave is discussed in f/n 4 of 5:250, Leaves of 

Absence. 
14 10 ILCS 5/13-2.5. 
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February/March 2019 6:15 
 

Instruction 

School Accountability 1 

According to the Illinois General Assembly, the primary purpose of schooling is the transmission of 
knowledge and culture through which students learn in areas necessary to their continuing 
development and entry into the world of work.2 To fulfill that purpose, the Ill. State Board of 
Education (ISBE) prepared State Goals for Learning with accompanying Illinois Learning 
Standards. 3 

The School Board gives priority in the allocation of resources, including funds, time, personnel, and 
facilities, to fulfilling this purpose. 

Quality Assurance 

The Board continuously monitors student achievement and the quality of the District’s work. The 
Superintendent shall supervise the following quality assurance components, in accordance with State 
law and ISBE rules, and continuously keep the Board informed: 

1. Prepare each school’s annual recognition application and quality assurance appraisal, whether 
internal or external, to assess each school’s continuous school improvement. 4 

2. Continuously assess the District’s and each school’s overall performance in terms of both 
academic success and equity. This includes, without limitation, a thorough analysis of ISBE’s 
balanced accountability measure and each school’s Multiple Measure Index and 
corresponding Annual Measurable Objective provided by ISBE. 5 

3. If applicable, develop District and School Improvement Plans, present them for Board 
approval, and supervise their implementation. 6 

4. Prepare a school report card, present it at a regular Board meeting, and disseminate it as 
provided in State law. 7 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State or federal law controls this policy’s content. 
2 105 ILCS 5/27-1. 
3 23 Ill.Admin.Code §1, Appendix D. 
4 105 ILCS 5/2-3.25 - 2-3.25b, amended by P.A. 100-1046; 23 Ill.Admin.Code §§1.10(a) and 1.20. 
5 105 ILCS 5/2-3.25a, amended by P.A.s 99-193, 99-657, and 100-1046; 5/2-3.64a-5, amended by P.A. 100-1046. 105 

ILCS 5/2-3.25a, amended by P.A. 99-193, significantly revised the system of standards for school districts and schools, 105 
ILCS 5/2-3.25a, amended by P.A. 99-657, then delayed certain implementation dates by one school year, and 105 ILCS 5/2-
3.25a, amended by P.A. 100-1046, further revised the system of standards for school districts and schools. ISBE must 
establish recognition standards for student performance and school improvement for all districts and their individual schools. 
ISBE must outline accountability measures in its State plan that it submits to the U.S. Dept. of Education under the Every 
Student Succeeds Act (ESSA) (Pub. L. 114-95). If ESSA ceases to require a state plan, then ISBE must develop a written 
plan in consultation with the Ill. Balanced Accountability Measure (IBAM) Committee. 105 ILCS 5/2-3.25a, amended by 
P.A.s 99-193, 99-657, and 100-1046. 

6 The requirements around district and school improvement plans are unknown until ISBE revises its rules following 
P.A.s 99-193 and 100-1046. P.A. 99-193 deleted the requirements concerning improvement plans as well as the sanctions 
for failing to make adequate yearly progress contained in 105 ILCS 5/2-3.25d, but then P.A. 100-1046 repealed 105 ILCS 
5/2-3.25d in its entirety. 105 ILCS 5/2-3.25f continues to state that ISBE “shall provide technical assistance to assist with 
the development and implementation of School and District Improvement Plans” and that schools or districts “that fail to 
make reasonable efforts to implement an approved Improvement Plan may suffer loss of State funds by school district, 
attendance center, or program as the State Board of Education deems appropriate.” 
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5. In accordance with 105 ILCS 5/2-3.153, annually administer a climate survey on the 
instructional environment within the school to, at minimum, students in grades 4 through 12 
and teachers. 8  

LEGAL REF.: 105 ILCS 5/2-3.25, 5/2-3.25a, 5/2-3.25b, 5/2-3.25c, 5/2-3.25d-5, 5/2-3.25e-5, 5/2-
3.25f, 5/2-3.25f-5, 5/2-3.63, 5/2-3.64a-5, 5/2-3.153, 5/10-21.3a, and 5/27-1. 

23 Ill.Admin.Code Part 1, Subpart A: Recognition Requirements. 

CROSS REF.: 6:170 (Title I Programs), 6:340 (Student Testing and Assessment Program), 7:10 
(Equal Educational Opportunities) 

 

                                                                                                                                                                     
7 105 ILCS 5/10-17a, amended by P.A.s 99-193, 100-807, and 100-1121. Districts must present the report card at a 

regular board meeting, post it on the district’s website, make it available to newspapers of general circulation in the district, 
notify parents/guardians of its availability on the district’s website, provide it to parents/guardians on request, submit it to 
the regional superintendent or appropriate Intermediate Service Center, and otherwise disseminate it as required by State 
law. See 2:250-E2, Immediately Available District Public Records and Web-Posted Reports and Records. 

8 Required by 105 ILCS 5/2-3.153, amended by P.A. 100-1046, and 23 Ill.Admin.Code §1.97. The State 
Superintendent must publicly report on the survey indicators of learning conditions resulting from the administration of the 
instrument at the individual school, district, and State levels. A district may use an alternate learning instrument approved by 
the State Superintendent at its own cost. These survey instruments are authorized by July 1 each year and posted at: 
www.isbe.net/Pages/5Essentials-Survey.aspx. 23 Ill.Admin.Code §1.97(g)(1)-(2). To use an alternate survey instrument, the 
district must submit a form developed for this purpose and posted at www.isbe.net/Pages/5Essentials-Survey.aspx to the 
State Superintendent on or before a date established by the State Superintendent each year. Id. 

Insert the following sentence for districts that administer an alternate survey of learning conditions at their own cost: 
“The District has elected to use an alternate climate survey of learning conditions instrument.” 

http://www.isbe.net/Pages/5Essentials-Survey.aspx
http://www.isbe.net/Pages/5Essentials-Survey.aspx
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Instruction 

Student Social and Emotional Development 1 

Social and emotional learning (SEL) is defined as the process through which students enhance their 
ability to integrate thinking, feeling, and behaving to achieve important life tasks. Students competent 
in SEL are able to recognize and manage their emotions, establish healthy relationships, set positive 
goals, meet personal and social needs, and make responsible and ethical decisions. 2  

The Superintendent shall incorporate SEL into the District’s curriculum and other educational 
programs consistent with the District’s mission and the goals and benchmarks of the Ill. Learning 
Standards.3 The Ill. Learning Standards include three goals for students: 4 

1. Develop self-awareness and self-management skills to achieve school and life success. 

2. Use social-awareness and interpersonal skills to establish and maintain positive relationships. 

3. Demonstrate decision-making skills and responsible behaviors in personal, school, and 
community contexts. 

The incorporation of SEL objectives into the District’s curriculum and other educational programs 
may include but is not limited to: 5 

1. Classroom and school-wide programming to foster a safe, supportive learning environment 
where students feel respected and valued. This may include incorporating scientifically based, 
age-and-culturally appropriate classroom instruction, District-wide, and school-wide 
strategies that teach SEL skills, promote optimal mental health, and prevent risk behaviors for 
all students. 

2. Staff development and training to promote students’ SEL development. This may include 
providing all personnel with age-appropriate academic and SEL and how to promote it. 6 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 State law requires this subject matter be covered by policy (405 ILCS 49/15(b)), and it required districts to submit it 
to the Ill. State Board of Education (ISBE) once by 8-31-04. 

2 This text paraphrases the definition in the Ill. Children’s Mental Health Partnership’s Strategic Plan for Building a 
Comprehensive Children’s Mental Health System in Illinois, pg. 73, Appendix C, starting at pg. 69 at:  

http://icmhp.org/wordpress/wp-content/uploads/2015/12/ICMHP_CMH-Strategic_Plan.pdf. 
3 Required by the Children’s Mental Health Act of 2003, 405 ILCS 49/. ISBE incorporated social and emotional development 

standards into the Ill. Learning Standards. For more information see: www.isbe.net/pages/social-emotional-learning-standards.aspx. 
School social workers may implement a continuum of social and emotional education programs and services in accordance with 
students’ needs. 405 ILCS 49/15(b). 

105 ILCS 5/2-3.147, added by P.A. 95-558 and repealed by P.A. 99-30, created the Ensuring Success in School Task 
Force. Supervised by ISBE, this task force developed policies, procedures, and protocols for school boards to adopt to 
address the education and related needs of students who are parents, expectant parents, or victims of domestic or sexual 
violence; the goal is to encourage these students to stay in school, stay safe while in school, and successfully complete their 
education. School boards and superintendents may want to create their own study group to prepare for implementing of the 
task force’s policies, procedures, and protocols. A report of the task force’s findings was made to the General Assembly and 
is available here: 

http://povertylaw.org/advocacy/women/pubs/essa-task-force-report. 
4 The goals, along with their benchmarks, performance descriptors and indicators are available at the link in f/n 3, 

above. 
5 The objectives are a matter of local school board discretion. A board may replace the sample objectives with its own 

local objectives. This sample policy lists the ISBE’s SEL goals found on ISBE’s website cited in f/n 3, above.  

http://icmhp.org/wordpress/wp-content/uploads/2015/12/ICMHP_CMH-Strategic_Plan.pdf
http://icmhp.org/wordpress/wp-content/uploads/2015/12/ICMHP_CMH-Strategic_Plan.pdf
http://www.isbe.net/pages/social-emotional-learning-standards.aspx
http://www.isbe.net/pages/social-emotional-learning-standards.aspx
http://povertylaw.org/advocacy/women/pubs/essa-task-force-report
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3. Parent/Guardian and family involvement to promote students’ SEL development. This may 
include providing parents/guardians and families with learning opportunities related to the 
importance of their children’s optimal SEL development and ways to enhance it. 7 

4. Community partnerships to promote students’ SEL development. This may include 
establishing partnerships with diverse community agencies and organizations to assure a 
coordinated approach to addressing children’s mental health and SEL development.  

5. Early identification and intervention to enhance students’ school readiness, academic success, 
and use of good citizenship skills. This may include development of a system and procedures 
for periodic and universal screening, assessment, and early intervention for students who 
have significant risk factors for social, emotional, or mental health conditions that impact 
learning. 8 

6. Treatment to prevent or minimize mental health conditions in students. This may include 
building and strengthening referral and follow-up procedures for providing effective clinical 
services for students with social, emotional, and mental health conditions that impact 
learning. This may include student and family support services, school-based behavioral 
health services, and school-community linked services and supports. 

7. Assessment and accountability for teaching SEL skills to all students. This may include 
implementation of a process to assess and report baseline information and ongoing progress 
about school climate, students’ social and emotional development, and academic 
performance. 9 

LEGAL REF.: Children’s Mental Health Act of 2003, 405 ILCS 49/.  

CROSS REF.: 1:30, (School District Philosophy), 6:10 (Educational Philosophy and 
Objectives), 6:40 (Curriculum Development), 6:60 (Curriculum Content), 6:270 
(Guidance and Counseling Program), 7:100 (Health, Eye, and Dental 
Examinations; Immunizations; and Exclusion of Students), 7:180 (Prevention of 
and Response to Bullying, Intimidation, and Harassment), 7:250 (Student 
Support Services) 

 

                                                                                                                                                                     
6 See SEL resources to support instruction of the Ill. Learning Standards at: 
www.ilclassroomsinaction.org/.  
7 The Ill. Children’s Mental Health Partnership provides family resources at: 
http://icmhp.org/icmhp-help-guide/family-resources/. 
8 The Ill. Children’s Mental Health Partnership provides information about Early Childhood Mental Health 

Consultation at: http://icmhp.org/icmhp-in-action/projects/early-childhood-mental-health-consultation-project-tier/. 
9 For information on this objective, see ISBE’s Comprehensive System of Learning Supports at:  
www.isbe.net/Pages/Learning-Supports.aspx.  
Information about school climate is available from ISBE at: www.isbe.net/Pages/School-Climate.aspx. 

http://www.ilclassroomsinaction.org/
http://icmhp.org/icmhp-help-guide/family-resources/
http://icmhp.org/icmhp-in-action/projects/early-childhood-mental-health-consultation-project-tier/
http://www.isbe.net/Pages/Learning-Supports.aspx
http://www.isbe.net/Pages/Learning-Supports.aspx
http://www.isbe.net/Pages/School-Climate.aspx
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February/March 2019 6:185 
 

Instruction 

Remote Educational Program 1 

The Superintendent shall develop, maintain, and supervise a remote educational program consistent 
with 105 ILCS 5/10-29. The remote educational program shall provide an opportunity for qualifying 
students to participate in an educational program delivered by the District in a location outside of a 
school.  

The remote educational program shall: 2 

1. Align its curriculum with the Ill. Learning Standards and Board policies 6:10, Educational 
Philosophy and Objectives and 6:15, School Accountability. 

2. Offer instruction and educational experiences consistent with those given to students at the 
same grade level in the District through compliance with Board policies 6:30, Organization 
of Instruction and 6:300, Graduation Requirements. 

3. Provide instructors that meet the teacher qualifications in Board policy 5:190, Teacher 
Qualifications. Instructors are responsible for the following elements of the program: 3 
a. Planning instruction, 
b. Diagnosing learning needs, 
c. Prescribing content delivery through class activities, 
d. Assessing learning, 
e. Reporting outcomes to administrators and parents/guardians, and 
f. Evaluating the effects of instruction.  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 This policy is optional, but school boards that wish to implement a remote educational program must adopt a policy 
with statutorily-prescribed content. 105 ILCS 5/10-29, amended by P.A. 100-1046. Before adopting this policy school 
officials should consider how a remote educational program fits into the district’s mission statement for instruction. School 
officials should consult the board attorney and a representative from the Ill. State Board of Education (ISBE) for advice 
when implementing this program. A remote educational program will be subject to ISBE rules if and when ISBE 
promulgates and adopts them.  
The Ill. Virtual School (IVS) qualifies as an educational program delivered by the district in a location outside of a school 
because, as stated on ISBE’s website, “[A]ll students enroll in the [IVS] through their regular school. The student’s school 
(public or private) must first agree to participate in IVS.” See www.ilvirtual.org/partner-schools.  

Homes or other locations outside of a school building for remote educational programs are not “public school 
facilities.” 105 ILCS 5/10-29(e). 

2 Item #1 in the following list is a statutory remote educational program requirement. 105 ILCS 5/10-29(a)(2). The Ill. 
State Learning Standards may be found at: www.isbe.net/Pages/Learning-Standards.aspx and 23 Ill.Admin.Code §1, App. 
D. See also, 105 ILCS 5/27-1.  

Item #2 in the following list is also a statutory remote educational program requirement. 105 ILCS 5/10-29(a)(2). 
3 Statutory remote educational program requirement. 105 ILCS 5/10-29(a)(3). Consult the board attorney for advice 

because the listed statutory responsibilities for instructors of remote educational programs may impact wages, hours, and 
terms and conditions of employment. In addition, 105 ILCS 5/10-29(d) requires these responsibilities to be subject to local 
collective bargaining agreements. When the district has an applicable collective bargaining agreement, replace item # 3 in 
the policy with the following sentence for those covered employees: 

Provide instructors that meet the teacher qualifications in Board policy 5:190, Teacher Qualifications. Instructors 
are responsible for the elements of the program consistent with the applicable collective bargaining agreement. 

For employees not covered by a collective bargaining agreement, the law controls and the policy should reflect the board’s 
additional local remote education requirements, if any. 

http://www.ilvirtual.org/partner-schools
http://www.ilvirtual.org/partner-schools
http://www.isbe.net/Pages/Learning-Standards.aspx
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4. Provide a remote educational program anytime during the period of time from and including 
the opening date to the closing date of the District’s regular school term. It may operate on 
any calendar day, notwithstanding whether it is a student attendance day or institute day on 
the District’s calendar or any other provision of law restricting instruction on that day. The 
District’s regular school term is established by Board policies 2:20, Powers and Duties of the 
School Board; Indemnification, and 6:20, School Year Calendar and Day. The remote 
educational program may be offered outside of the regular school term as part of any 
authorized summer school program. 4  

5. Establish a system to determine student participation in instruction in alignment with Board 
policy 6:20, School Year Calendar and Day. 5 

6. Limit participation to students who are juniors or seniors or demonstrate individual 
educational need(s). Approval of students in the program will be on a space-available basis. 6 

7. Authorize the Superintendent or designee to approve students for participation in the program 
when the student shows evidence of: 7 
a. Enrollment in the District pursuant to Board policies 7:60, Residence and 7:30, Student 

Assignment and Intra-District Transfer.  
b. Prior approval from their individualized educational program (IEP) team, if applicable.  
c. How the remote educational program best serves the student’s individual learning needs.  
d. A consistent, appropriate attendance record, no disciplinary record, and a 2.5 minimum 

grade point average.  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

4 Statutory remote educational program requirement. 105 ILCS 5/10-29(a)(4) and 5/10-19. Delete the last sentence if 
the district will not offer the remote educational programs during summer. If the district holds year-round classes in some 
buildings, it must classify each student’s participation in the remote educational program as either on a year-round or a non-
year-round schedule for purposes of claiming evidence-based funding. 

5 Statutory remote educational program requirement that must be covered in policy 105 ILCS 5/10-29(a)(1)(E), 
amended by P.A. 100-1046. Student participation through a remote educational program meeting the requirements of 105 
ILCS 5/10-29 may be claimed for evidence-based funding purposes for instruction under 105 ILCS 5/18-8.15 on any 
calendar day. 105 ILCS 5/10-29(a)(4). Alternatively, a remote educational program may also be used for instruction 
delivered to a student in the home or other location outside of a school building that is not claimed for evidence-based 
funding purposes. 105 ILCS 5/10-29(f), amended by P.A. 100-1046. 

6 Must be covered in policy if any limitations on participation are imposed. 105 ILCS 5/10-29(a)(1)(B). This language 
is a suggestion for limitation on participation. Replace this sentence with the district’s specific limitations regarding the 
number of students or grade levels that may participate in a remote educational program. If a district has no limitations this 
sentence may be deleted. 

7 The introductory phrase must be covered in policy. 105 ILCS 5/10-29(a)(1)(C). If a district has its own description of 
the process it will use to approve participation in the remote educational program, replace this sentence with the district’s 
language.  

7a is a statutory remote educational program requirement. 105 ILCS 5/10-29(a)(6).  
7b is a statutory remote educational program requirement that must be covered in policy. 105 ILCS 5/10-29(a)(1)(C). 

The district must ensure that the student receives all programming and related services required in his or her IEP. 23 
Ill.Admin.Code §226.360. The law is silent whether a student who has a plan under Section 504 of the federal Rehabilitation 
Act of 1973 (504 plan) needs prior approval, but the student’s remote educational plan must deliver content in a manner 
consistent with the student’s 504 plan. 

7c is a statutory remote educational program requirement that must be covered in policy. 105 ILCS 5/10-29(a)(1)(A). A 
student and his or her parent/guardian will need to inform the district of how a remote educational program will best serve 
the student’s individual learning needs.  

7d must be covered in policy. 105 ILCS 5/10-29(a)(1)(A). It may be customized, but the language must address, at a 
minimum, consideration of a student’s prior attendance, disciplinary record, and academic history. The board may want to 
require the same minimum GPA standards that it requires for eligibility to participate in interscholastic activities. See also 
6:270, Guidance and Counseling Program.  
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8. Include a process for developing and approving a written remote educational plan for each 
student participating in the program. 8 

9. Require students to complete their participation in the program within 12 months, unless the 
student’s participation is extended by the District. 9 

10. Require students to participate in all assessments administered by the District pursuant to 
State and federal law and Board policy 6:340, Student Testing and Assessment Program. 10 

11. Align with the requirements of Board policy 7:340, Student Records. 11 

12. Comply with other State and federal laws and align with all applicable Board policies. This 
includes the Superintendent submitting a copy of this policy to the Ill. State Board of 
Education along with any amendments to it and any data on student participation. 12  

13. Be monitored by the Board pursuant to Board policy 2:240, Board Policy Development, and 
included as a topic for discussion in the annual report required by Board policy 6:10, 
Educational Philosophy and Objectives. It shall include a discussion of the process for 
renewal of the program when applicable. 13  

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

8 Statutory remote educational program requirement that must be covered in policy. 105 ILCS 5/10-29(a)(1)(D). A 
written remote educational plan must meet the requirements of 105 ILCS 5/10-29(a)(5). It must be approved by the school 
district and a person authorized to enroll the student under 105 ILCS 5/10-20.12b. Any amendments to a student’s written 
remote educational plan must also be approved in the same manner. See f/ns 9 and 13 for a discussion of the length of a 
written remote educational plan. 

9 Statutory remote educational program requirement. 105 ILCS 5/10-29(a)(7). A district may extend participation 
longer than 12 months when it: (1) evaluates the student’s progress in the program, (2) determines that the student’s 
continuation in the program will serve the student’s individual learning needs, and (3) amends the student’s remote 
educational plan, addressing any changes for the upcoming term of the program. 

10 Statutory remote educational program requirement. Id. at 10-29(a)(6). 
11 Remote educational programs present specific student records and privacy issues that should be examined with the 

board attorney. Both federal (Family Educational Rights and Privacy Act, 20 U.S.C. §1232g) and State (Ill. School Student 
Records Act, 105 ILCS 10/) laws govern student school records and these laws differ in many respects.  

12 The first sentence is a statutory remote educational program requirement that must be covered in policy. 105 ILCS 
5/10-29(a)(1)(G). Consult the board attorney to discuss other issues that may pertain to the district’s specific circumstances. 
The second sentence is a statutory remote educational program requirement. 105 ILCS 5/10-29(g). The law provides no 
guidance how to accomplish this requirement other than granting ISBE rulemaking authority. 105 ILCS 5/10-29(h). 

13 Must be covered in policy. 105 ILCS 5/10-29(a)(1)(F). A description of the process for renewing a remote 
educational program at the expiration of its term is required. Dual uses of the word term occur in this law. Depending upon 
the type of remote educational program, term suggests the district’s entire remote educational program may need renewal 
from time to time. The Act provides little guidance other than that the district must describe the process in its policy. The 
annual report required by Board policy 6:10, Educational Philosophy and Objectives, is one option to describe the process. 
Replace this sentence with the district’s language if a different process is developed. 

105 ILCS 5/10-29(a)(7) also references term. There, term requires that a student’s “written remote educational plan” 
not extend the student’s participation in the remote educational program longer than 12 months, unless the district extends 
participation. See f/n 9 for further discussion. 
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LEGAL REF.: 105 ILCS 5/10-29. 
23 Ill.Admin.Code §226.360. 

CROSS REF.: 2:20 (Powers and Duties of the School Board; Indemnification), 2:240 (Board 
Policy Development), 5:190 (Teacher Qualifications), 6:10 (Educational 
Philosophy and Objectives), 6:15 (School Accountability), 6:20 (School Year 
Calendar and Day), 6:30 (Organization of Instruction), 6:300 (Graduation 
Requirements), 6:340 (Student Testing and Assessment Program), 7:30 (Student 
Assignment and Intra-District Transfer), 7:60 (Residence), 7:340 (Student 
Records) 
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Students 

Teen Dating Violence Prohibited 1 

Engaging in teen dating violence that takes place at school, on school property, at school-sponsored 
activities, or in vehicles used for school-provided transportation is prohibited.2 For purposes of this 
policy, the term teen dating violence occurs whenever a student who is 13 to 19 years of age uses or 
threatens to use physical, mental, or emotional abuse to control an individual in the dating 
relationship; or uses or threatens to use sexual violence in the dating relationship. 3 

The Superintendent or designee shall develop and maintain a program to respond to incidents of teen 
dating violence that: 4 

1. Fully implements and enforces each of the following Board policies: 5 

a. 7:20, Harassment of Students Prohibited. This policy prohibits any person from harassing 
intimidating, or bullying a student based on the student’s actual or perceived 
characteristics of sex; sexual orientation; gender identity; and gender-related identity or 
expression (this policy includes more protected statuses). 

b. 7:180, Prevention of and Response to Bullying, Intimidation, and Harassment. This 
policy prohibits students from engaging in bullying, intimidation, and harassment at 
school, school-related events and electronically. Prohibited conduct includes threats, 
stalking, physical violence, sexual harassment, sexual violence, theft, public humiliation, 
destruction of property, or retaliation for asserting or alleging an act of bullying. 

2. Encourages anyone with information about incidents of teen dating violence to report them to 
any of the following individuals: 6 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 All school boards must have a policy on teen dating violence. 105 ILCS 110/3.10. This sample policy is designed to 
align with a district’s already-existing procedures for reporting bullying and school violence. See f/n 7. The curriculum 
components for teen dating violence education, which apply to districts with students enrolled in grades 7 through 12, are 
listed in 6:60-AP, Comprehensive Health Education Program. 

2 105 ILCS 110/3.10(b)(1). School officials must proceed carefully before disciplining a student for out-of-school 
conduct. A school’s authority over off-campus conduct is much more limited than incidents that occur on school grounds. 
However, school officials may generally: (1) remove a student from extracurricular activities when the conduct code for 
participation requires students to conduct themselves at all times as good citizens and exemplars of the school (see policy 
7:240, Conduct Code for Participants in Extracurricular Activities); and (2) suspend or expel a student from school 
attendance when the student’s expression causes substantial disruption to school operations. 

3 105 ILCS 110/3.10(a). For districts that wish to broaden the ages (e.g., perhaps include 11-12 year olds in a middle 
school setting), delete the following phrase from the first sentence: “who is 13 to 19 years of age”. The law defines dating or 
dating relationship as an “ongoing social relationship of a romantic or intimate nature between two persons.” The terms do 
not include “a casual relationship or ordinary fraternization between two persons in a business or social context.” 

4 Required by 105 ILCS 110/3.10(b)(3). 
5 Be sure the referenced board policies, as adopted locally, contain the language paraphrased in this policy. If not, 

either substitute similar language from the locally adopted board policies on the same topics, or just insert the titles from 
relevant locally adopted policies. 

The statutory content requirements for a teen dating policy include “establish[ing] procedures for the manner in which 
employees of a school are to respond to incidents of teen dating violence.” This policy fulfills this requirement by 
incorporating by reference the following administrative procedure: 7:180-AP1, Prevention, Identification, Investigation, and 
Response to Bullying. This means that 7:180-AP1 should be considered to be part of this policy. 

6 105 ILCS 110/3.10(b)(4), requires the policy to identify by job title which school officials are responsible for 
receiving reports related to teen dating violence. 
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a. Any school staff member. School staff shall respond to incidents of teen dating violence 
by following the District’s established procedures for the prevention, identification, 
investigation, and response to bullying and school violence. 7 

b. The Nondiscrimination Coordinator, Building Principal, Assistant Building Principal, 
Dean of Students, or a Complaint Manager identified in policy 7:20, Harassment of 
Students Prohibited. 8 

3. Incorporates age-appropriate instruction in grades 7 through 12, in accordance with the 
District’s comprehensive health education program in Board policy 6:60, Curriculum 
Content. This includes incorporating student social and emotional development into the 
District’s educational program as required by State law and in alignment with Board policy 
6:65, Student Social and Emotional Development. 9 

4. Incorporates education for school staff, as recommended by the Nondiscrimination 
Coordinator, Building Principal, Assistant Building Principal, Dean of Students, or a 
Complaint Manager. 10 

5. Notifies students and parents/guardians of this policy. 11 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

7 Id. at f/ns 5 & 6. Sexual violence is one listed component of teen dating violence. 105 ILCS 110/3.10(a). Sexual 
violence has also been found by the Ill. Gen. Assembly to be a component of bullying and school violence. 105 ILCS 5/27-
23.7. Thus, identifying any school staff member is consistent with 7:180-AP1, Prevention, Identification, Investigation, and 
Response to Bullying, which uses the student-friendly reporting system outlined in 7:180-AP1, E2, Be a Hero by Reporting 
Bullying. 

8 Id. Under any reporting system, a report involving bullying and school violence that is based upon a protected status 
(often teen dating violence will involve conduct based upon the target’s sex) must be referred to the district’s 
Nondiscrimination Coordinator, Building Principal, Assistant Building Principal, Dean of Students, or a Complaint Manager 
(7:20, Harassment of Students Prohibited). Customize this list to reflect local conditions. These individuals may also take 
reports directly from students. 

9 Required by 105 ILCS 110/3.10(b)(2). The curriculum-specific components for teen dating violence education are 
listed in 6:60-AP, Comprehensive Health Education Program. 

10 Id. For boards that add the optional paragraphs in policy 5:100, Staff Development Program, add the phrase “and 
policy 5:100, Staff Development Program.” 

11 Required by 105 ILCS 110/3.10(b)(5). Boards must communicate this policy to students and their parents/guardians. 
This may be accomplished, in part, by (1) sending 7:185-E, Memo to Parents/Guardians Regarding Teen Dating Violence, 
and (2) amending the district’s anti-bullying campaign statement(s), such as the following, in the student handbook and 
school website: 

Bullying, teen dating violence, intimidation, and harassment are not acceptable in any form and will not be 
tolerated at school or any school-related activity. The School District will take disciplinary action against any 
student who participates in such conduct or who retaliates against someone for reporting incidents of bullying, 
teen dating violence, intimidation, or harassment. 
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Incorporated  
by Reference: 7:180-AP1, (Prevention, Identification, Investigation, and Response to Bullying ) 

LEGAL REF.: 105 ILCS 110/3.10. 

CROSS REF.: 2:240 (Board Policy Development), 5:100 (Staff Development Program), 5:230 
(Maintaining Student Discipline), 6:60 (Curriculum Content), 6:65 (Student 
Social and Emotional Development), 7:20 (Harassment of Students Prohibited), 
7:180 (Prevention of and Response to Bullying, Intimidation, and Harassment), 
7:190 (Student Behavior), 7:220 (Bus Conduct), 7:230 (Misconduct by Students 
with Disabilities), 7:240 (Conduct Code for Participants in Extracurricular 
Activities) 
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Community Relations 

Parental Involvement 1 

In order to assure collaborative relationships between students’ families and the District, and to 
enable parents/guardians to become active partners in their children’s education, the Superintendent2 
shall:  

1. Keep parents/guardians thoroughly informed about their child’s school and education. 

2. Encourage parents/guardians to be involved in their child’s school and education. 

3. Establish effective two-way communication between parents/guardians and the District. 

4. Seek input from parents/guardians on significant school-related issues. 

5. Inform parents/guardians on how they can assist their children’s learning. 

The Superintendent shall periodically report to the School Board on the implementation of this policy. 

CROSS REF.: 6:170 (Title I Programs), 6:250 (Community Resource Persons and Volunteers), 
8:10 (Connection with the Community), 8:90 (Parent Organizations and Booster 
Clubs) 

ADMIN. PROC.: 6:170-AP1, E1 (District-Level Parent and Family Engagement Compact), 6:170-
AP1, E2 (School-Level Parent and Family Engagement Compact) 

                                                      
The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted. 

1 A board may allow the district to participate and implement a Bring Your Parents to School Day the first Monday in 
October of each year. 105 ILCS 5/10-20.55. Its purpose is to promote parental involvement and student success. Consult the 
board attorney for advice before implementing this law. It may be an item upon which collective bargaining may be 
required. Any policy that impacts wages, hours, or terms and conditions of employment, is subject to collective bargaining 
upon request by the employee representative, even if the policy involves an inherent managerial right. Boards may also want 
to consider the impact Bring Your Parents to School Day may have upon students’ instructional time how the 
implementation of this day will impact school safety and security. See policy 4:170, Safety and its implementing procedures. 

If a board choses to implement this day, insert the following optional subhead as the second paragraph and add the 
Legal Reference before the Cross Reference: 

Bring Your Parents to School Day 
On the first Monday in October of each year, students’ parents/guardians are invited to attend class with their 
children and meet with teachers and administrators during the school day. 
The following Legal Reference must also be inserted into the policy: “105 ILCS 5/10-20.55.” 

2 The default text of this policy does not use “or designee” because it is important and the board likely wants to 
monitor it.  
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PERSONNEL ITEMS FOR BOARD APPROVAL MAY 13, 2019 

 

CERTIFIED STAFF 

APPOINTMENTS: 

Please note:  The following new appointments are pending completion of all certification 

requirements, citizenship, and clearance on the state & FBI required background investigation.  Final 

salaries are pending verification of transcripts and employment verification. 

 

2019-2020 School Year 

 

Daniel Matthew, Band teacher at Churchill Jr. High School, effective August 14, 2019.  (Replacing 

David Ericson) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Kathleen Riner, 5
th

 Grade teacher at Steele Elementary School, effective August 14, 2019.  (Replacing 

Leanne Scherpe) 

Salary:  $42,604.00 (BA+0, Step 6) 

 

Josette White, Speech teacher at King Elementary School, effective August 14, 2019.  (Replacing 

Christina Zolper) 

Salary:  $41,330.00 (MA+0, Step 1) 

 

Orinda Benbow, Cross Categorical teacher at Silas Willard Elementary School, effective August 14, 

2019.  (Replacing Rebecca Robinson) 

Salary:  $70,947.00 

 

Jared Pector, Choir teacher 0.5 FTE at Lombard Middle School and 0.5 FTE at Churchill Jr. High 

School, effective August 14, 2019.  (Replacing Semenya McCord) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Todd Harting, Social Studies teacher at Churchill Jr. High School, effective August 14, 2019.  

(Replacing Jared Bruening) 

Salary:  $55,649.00 (BA+12, Step 16) 

 

Dominique Scott, 1
st
 Grade teacher at King Elementary School, effective August 14, 2019.  (Replacing 

Valerie Hawkins) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Alyana Vogel, 2
nd

 Grade teacher at Gale Elementary School, effective August 14, 2019.  (Replacing 

Kelly Sturgis) 

Salary:  $38,154.00 (BA+0, Step 3) 

 

Shannon King, Kindergarten teacher at King Elementary School, effective August 14, 2019.  

(Replacing Renee Sloan) 

Salary:  $39,639.00 (BA+0, Step 4) 

 

Sarah Anderson, Music teacher at Nielson Elementary School, effective August 14, 2019.  (Replacing 

Stephanie Campbell) 

Salary:  $35,603.00 (BA+0, Step 1) 
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Evan Anderson, Social Studies teacher at Galesburg High School, effective August 14, 2019.  

(Replacing Stuart Schaafsma) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Katey Flatt, PE teacher at Steele Elementary School, effective August 14, 2019.  (Replacing Grant 

Gullstrand) 

Salary:  $48,535.00 (BA+0, Step 10) 

 

Ali Lantz, 4
th

 Grade teacher at Gale Elementary School, effective August 14, 2019.  (Replacing Chad 

Thompson) 

Salary:  $40,184.00 (MA+0, Step 1) 

 

2018-2019 School Year 

 

Daniel Zeh, High School Math Credit Recovery a.m. and p.m. Summer School teacher at Silas Willard 

Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Angel Peterson, 7
th

 Grade English a.m. and 4
th

 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Rachel Williams, 6
th

 Grade Math a.m. and 5
th

 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Jessica Jones, 5
th

 Grade Reading a.m. and 5
th

 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Sarah Brakenbury, 3
rd

 Grade Math a.m. and 3
rd

 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Thanhtam Le, 8
th

 Grade Math a.m. and 8
th

 Grade STEM p.m. Summer School teacher at Silas Willard 

Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Carie Kuberski, Kindergarten Reading a.m. and Kindergarten STEM p.m. Summer School teacher at 

Silas Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Kenneth Sanner, Kindergarten Reading a.m. and Kindergarten STEM p.m. Summer School teacher at 

Silas Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Kylie Payne, 1
st
 Grade Reading a.m. and 1

st
 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 
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Kelly Parmenter, 5
th

 Grade Math a.m. and 6
th

 Grade STEM p.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (7.5 hours / day) 

 

Huong Hua, 4
th

 Grade Reading a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Michelle Golden, 4
th

 Grade Math a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Julie VanDyke, 1
st
 Grade STEM p.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Gwen Wells, 2
nd

 Grade STEM p.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Cadence Tarrant, 7
th

 Grade Math a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Tami Qualls, 8
th

 Grade English a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Kelsey Gaudette, High School Social Studies Credit Recovery a.m. Summer School teacher at Silas 

Willard Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Michelle Jefferson, 6th Grade Reading a.m. Summer School teacher at Silas Willard Elementary 

School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Amy Nielsen, 3
rd

 Grade Reading a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Jennifer Cummings, 2
nd

 Grade Math a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Angela Sallows, 2
nd

 Grade Reading a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 
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Mary Warnsing, 1
st
 Grade Math a.m. Summer School teacher at Silas Willard Elementary School, 

effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

Carrie Cooper, High School English Credit Recovery p.m. Summer School teacher at Silas Willard 

Elementary School, effective June 10, 2019 through July 18, 2019. 

Salary:  $24.00 / hr. (4.5 hours / day) 

 

EXTENDED TIME/OVERLOADS—2018-2019 SCHOOL YEAR: 

 

Lonnie Miller, GAVC/ Industrial Arts   .02 overload  $1,302.37 

 

TRANSFERS/CHANGE OF EMPLOYMENT STATUS: 

2018-2019 School Year 

Carrie Cooper, Special Education Extended School Year teacher at Steele Elementary School, change 

of employment status from 4.5 hours / day to 4.25 hours / day, effective June 10, 2019 through June 

28, 2019.   

Salary:  $24.00 / hr. (4.25 hours / day) 

 

2019-2020 School Year 

 

Amber Reynolds, Paraprofessional (Life Skills) at Steele Elementary School, transferring to 1
st
 Grade 

teacher at Steele Elementary School, effective August 14, 2019.  (Replacing Jenna Hunt) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Barb Baker, English teacher at Lombard Middle School, voluntarily transferring to Science teacher at 

Churchill Jr. High School, effective August 14, 2019.  (Replacing Sherry Totten) 

 

Sherry Vasquez, Paraprofessional (EBD) at Silas Willard Elementary School, voluntarily transferring 

to Cross Categorical teacher at Lombard Middle School, effective August 14, 2019.  (Replacing April 

Marshall) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

Laura Saey, Instructional Interventionist at Gale Elementary School, voluntarily transferring to 

Instructional Interventionist at Steele Elementary School, effective August 14, 2019.  (Replacing Kay 

Ivie)  

 

Jodi Johnson, 3
rd

 Grade teacher at Steele Elementary School, voluntarily transferring to 1
st
 Grade 

teacher at Steele Elementary School, effective August 14, 2019.  (Open Position) 

 

Laci Washabaugh, Life Skills teacher at Steele Elementary School, voluntarily transferring to 

Kindergarten teacher at Steele Elementary School, effective August 14, 2019.  (Replacing Carie 

Kuberski)  

 

Megan Lee, 5
th

 Grade teacher at Steele Elementary School, voluntarily transferring to 4
th

 Grade teacher 

at Steele Elementary School, effective August 14, 2019.  (Replacing Jean Kilpatrick Reubner) 

 

Alison Clark, 3
rd

 Grade teacher at Steele Elementary School, voluntarily transferring to 2
nd

 Grade 

teacher at Steele Elementary School, effective August 14, 2019.  (New Section) 
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Renee Sloan, Kindergarten teacher at King Elementary School, voluntarily transferring to 

Kindergarten teacher at Silas Willard Elementary School, effective August 14, 2019.  (Replacing Ann 

Seibert)  

 

Kristen Weisenberg, 4
th

 Grade teacher at King Elementary School, voluntarily transferring to 2
nd

 Grade 

teacher at King Elementary School, effective August 14, 2019.  (New Section) 

 

Grant Gullstrand, PE teacher at Steele Elementary School, voluntarily transferring to PE and Health 

teacher at Galesburg High School, effective August 14, 2019.  (replacing Bradley Swanson) 

 

Nicole Bruns, 2
nd

 Grade teacher at Nielson Elementary School, voluntarily transferring to Kindergarten 

teacher at Nielson Elementary School, effective August 14, 2019.  (Replacing Shalane Worden) 

 

Blayne Kohl, Instructional Interventionist at Nielson Elementary School, voluntarily transferring to 1
st
 

Grade teacher at Nielson Elementary School, effective August 14, 2019.  (Replacing Erin Hunt) 

 

Shalane Worden, Kindergarten teacher at Nielson Elementary School, voluntarily transferring to 1
st
 

Grade teacher at Nielson Elementary School, effective August 14, 2019.  (New Section) 

 

Erin Hunt, 1
st
 Grade teacher at Nielson Elementary School, voluntarily transferring to Instructional 

Interventionist at Nielson Elementary School, effective August 14, 2019.  (Replacing Blayne Kohl) 

 

Kelly Sturgis, 2
nd

 Grade teacher at Gale Elementary School, voluntarily transferring to Instructional 

Interventionist at Gale Elementary School, effective August 14, 2019.  (Replacing Laura Saey) 

 

Leanne Hinton, 3
rd

 Grade teacher at King Elementary School, voluntarily transferring to 4
th

 Grade 

teacher at King Elementary School, effective August 14, 2019.  (Replacing Kristen Weisenberg) 

 

Leanne Scherpe, 5
th

 Grade teacher at Steele Elementary School, voluntarily transferring to Outreach at 

Steele Elementary School, effective August 14, 2019.  (Replacing Diane VanHootegem) 

 

Chad Thompson, 4
th

 Grade teacher at Gale Elementary School, voluntarily transferring to Outreach at 

Nielson Elementary School, effective August 14, 2019.  (Open Position) 

 

Mary McNeil, Paraprofessional (Instructional Aide) at Steele Elementary School, voluntarily 

transferring to 3
rd

 Grade teacher at Steele Elementary School, effective August 14, 2019.  (Replacing 

Jodi Johnson) 

Salary:  $35,603.00 (BA+0, Step 1) 

 

DIFFERENTIAL/APPOINTMENT/RESIGNATIONS: 

 

2018-2019 School Year 

Rebecca Rappenecker, Assistant Track Coach at Lombard Middle School, effective April 17, 2019.  

(Replacing Tyson Parks) 

Salary:  $1,473.98 (Step 1) 

2019-2020 School Year 

 

John (Jordan) Van Dyke, Musical Production Instrumental Director at Galesburg High School, 

resigning effective May 8, 2019. 
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Teresa Powell, 8
th

 Grade Volleyball Coach at Churchill Jr. High School, resigning effective April 29, 

2019. 

 

Nicki Phelps, Girls Assistant Track Coach at Galesburg High School, resigning at the end of the 2018-

2019 school year. 

 

Jodi Grace, Yearbook Advisor at King Elementary, resigning effective at the end of the 2018 – 2019 

school year. 

 

Daniel Matthew, Assistant Director of Bands at Galesburg High School, effective August 14, 2019. 

(Replacing David Ericson) 

Salary:  $4,356.42 (Step 1) 

 

Barb Baker, PBIS Coordinator at Lombard Middle School, resigning at the end of the 2018-2019 

school year. 

 

Barb Baker, 7
th

 Grade Team Leader at Lombard Middle School, resigning at the end of the 2018-2019 

school year. 

 

Laura Saey, Geography Bowl Advisor at Gale Elementary School, resigning effective at the end of the 

2018-2019 school year.  

 
Bradley Swanson, Varsity Softball Coach at Galesburg High School, resigning at the end of the 2018-

2019 school year. 

 

Bradley Swanson, Assistant Varsity Football Coach at Galesburg High School, resigning at the end of 

the 2018-2019 school year. 

 

Bradley Swanson, 7
th

 Grade Boys Basketball Coach at Churchill Jr. High School, resigning at the end 

of the 2018-2019 school year. 

 

Bridgette Swanson, 7
th

 Grade Girls Basketball Coach at Churchill Jr. High School, resigning May 7, 

2019. 

 

LEAVE OF ABSENCE: 

 

Miniona Lungalang, Instructional Interventionist at King Elementary School, requesting an unpaid 

leave of absence May 7 through June 7, 2019. 

 

RESIGNATION / TERMINATION / RETIREMENT: 

 

Christina Zolper, Speech teacher at King Elementary School, resigning effective May 30, 2019. 

 

Bradley Swanson, Health and Drivers Education teacher at Galesburg High School, resigning at the 

end of the 2018-2019 school year. 

 

Cynthia Barshinger, ECE / Pre-K teacher at Bright Future Pre-School, retiring at the end of the 2022 - 

2023 school year in accordance with Article 19.2 of the August 1, 2018 Bargaining Agreement under 

the Four Year Plan. 
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Jeff Houston, Principal at Galesburg High School, retiring at the end of the 2022-2023 school year. 

 

Julie Isaacson, Instructional Interventionist at Silas Willard Elementary School, retiring at the end of 

the 2022-2023 school year in accordance with Article 19.2 of the August 1, 2018 Bargaining 

Agreement under the Four Year Plan. 

 

Laurie Aten, English teacher at Galesburg High School, retiring at the end of the 2022-2023 school 

year in accordance with Article 19.2 of the August 1, 2018 Bargaining Agreement under the Four Year 

Plan. 

 

Cindy Roach, Science teacher at Lombard Middle School, retiring at the end of the 2021-2022 school 

year in accordance with Article 19.2 of the August 1, 2018 Bargaining Agreement under the Three 

Year Plan. 

 

Khristi Kramer, 5
th

 Grade teacher at Nielson Elementary School, resigning at the end of the 2018-2019 

school year.  

SUPPORT STAFF: 

APPOINTMENTS: 

Please note:  The following appointments are pending clearance on the state & FBI required 

background investigation and/or verification of citizenship, college credits or paraprofessional 

certification as position requires. 

 

Christine Robinson, Food Service (Cook’s Helper) at Galesburg High School, April 15, 2019.  

(Replacing Cynthia Quarterman) 

Salary:  $9.60 (20 hours / week) 

 

Stacy Phillips, School Nurse at Nielson Elementary School, effective April 29, 2019.  (Replacing 

Jamie Painter) 

Salary:  $15.00 / hour (37.5 hours / week) 

 

Brianna Cox, Summer School Secretary at Silas Willard Elementary School, effective June 12, 2019 – 

July 18, 2019.  (New Position) 

Salary:  $13.00 / hour (7.5 hours / day, 22 days) 

 

Rhonda Cook, Administrative Assistant for Student Supports / Food Service at the Board Office, May 

9, 2019.  (Replacing 0.5 FTE Amy Crum and 0.5 FTE Kathy Langholf) 

Salary:  $17.00 / hour (40 hours / week) 

 

TRANSFERS/CHANGE OF EMPLOYMENT STATUS: 

Lynda Stoutt, Food Service (Cook’s Helper) at Galesburg High School, transferring to Custodian, 

(Permanent Substitute) for Galesburg CUSD #205, effective May 14, 2019.  (New Position) 

Salary:  $13.79 / hour (40 hours / week)    

 

RESIGNATION / TERMINATION / RETIREMENT: 

 

Ashley Hammitt, Food Service (Cook’s Helper) at Lombard Middle School, resigning effective April 

8, 2019. 
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Sharon Lee, Paraprofessional (Personal Attendant) at Lombard Middle School, terminated for inability 

to work effective May 1, 2019. 

 

Roger Donnelly, Part Time Custodian at the Board Office, terminated due to unable to be approved for 

pre-employment checks effective April 29, 2019.   

 

Cassidy Hazlett, Paraprofessional (Pre-K Aide) at Bright Futures Pre-School, resigning effective May 

3, 2019. 

 

Parnell Thomas, ISSP Supervisor at Churchill Jr. High School, resigning effective May 21, 2019. 

 

Jacqueline Miller, Paraprofessional (Personal Attendant) at Steele Elementary School, resigning 

effective June 6, 2019. 

 

VACANCIES POSTED FOR 2018-19 
Bilingual Teacher     Nielson Elementary School 

 

VACANCIES POSTED FOR 2019-20: 
ELL Teacher      Location TBD     

Anticipated Elementary Teachers   C.U.S.D. #205 Elementary Schools 

Elementary Music Teacher    C.U.S.D. #205 Elementary Schools 

Family & Consumer Science Teacher  C.U.S.D. #205 Middle Schools 

Middle School Keyboarding Teacher   C.U.S.D. #205 Middle Schools 

Middle School PE Teacher    C.U.S.D. #205 Middle Schools 

Middle School Language Arts Teacher  C.U.S.D. #205 Middle Schools 

English Teacher     Galesburg High School 

Science Teacher     Galesburg High School 

Instructor      Mary Davis Home 

Special Education LBSI Teachers   C.U.S.D. #205 Schools 

School Psychologist     C.U.S.D. #205 Schools 

 

Efforts to Fill Vacancies Thus Far: 

Posted on District website, IASA Job Bank (if applicable), and on District Social Media Sites as 

Needed. 

Recruiting Trip made for 18-19 & 19-20 Vacancies:  EIU on 11/7/18, WIU on 2/15/19, NIU on 

2/25/19, EIU on 3/4/19, and ISU on 3/5/19. 
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