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Driving or Boating While Intoxicated, A.C.A. 5-65-103 

The Basics 

 

The decision to charge someone with the offense of Driving or Boating While Intoxicated, a 

violation of Arkansas Code, Annotated, section 5-65-103, must be based on several foundational 

prerequisites. This article is a review of evidence sufficiency and introduction of evidence at 

trial. We have the 2015 legislature to thank for the fact that our DWI and BWI laws were then 

combined into the same statue.  This article does not cover probable cause for the traffic stop and 

does not go into depth about implications of Miranda v Arizona in suspect interrogation. 

 

Driving 

 

Under the statute, this element can be proven by either observed driving or "Actual Control of 

Vehicle."  The Court automation system Virtual Justice lists ACV as a different charge.  

Contrary to popular belief, ACV is actually the same statute as DBWI but is an alternative means 

of proving the charge.   

 

Vehicle operation.  The term "driving" is not defined in statutory law.  Basically, if the vehicle 

can be shown to be running, it is operating or driving, as movement is not a requirement for 

driving.  An automobile at a stop light waiting for the green light is still driving, though it is not 

moving.   

 

A violation of the DBWI statute does not require operation on a highway or public road.  DBWI 

is a recognized and enumerated exception to the "highway requirement" that must be proven for 

most traffic offenses.  See A.C.A. 27-49-102 for how the highway requirement applies to other 

offenses.   

 

Driving, operating or controlling a vehicle may be proved by either direct or by compelling 

circumstantial evidence.  Azbill v. State, 285 Ark. 98 (1985).  Where the arresting officer 

personally observed the vehicle being driven and obtained probable cause of DBWI through 

personal observation, this element is not likely to be contested.  But where the officer is called to 

a traffic accident or to a suspicious driver call after the fact, some evidence must be obtained to 

convince a skeptical judge or jury that the suspect was indeed the driver and was driving.   The 

best way is to identify a cooperative witness and the very best witness of all, short of the officer, 

is the suspect.  As part of your investigation, make sure you ask the suspect if the suspect was 

driving.   

 

Time Line. Per A.C.A. 5-65-206, the offense must be proven to have taken place within four 

hours of any testing.   This is foundational.  If the time-line cannot be proven, the results of any 

chemical testing cannot be admitted.  This is known in legal terms as "convergence."  All the 

elements have to have converged in time and circumstance to sustain a conviction.  Showing that 

someone was driving on one day and then drunk on another day cannot prove the case.  By 

statute in Arkansas, there is no convergence after four hours.  While any relevant circumstantial 

evidence may be introduced in Court to prove timing, the totality of evidence must cause the 

finder of fact to accept, beyond a reasonable doubt, when the alleged driving took place.     
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The best evidence of when the driving took place may come from the same source as the 

evidence of driving itself - the suspect.  Never overlook the utility of suspect interrogation.  

Perhaps there are witnesses.  If so, get names and contact information per ARCrP Rule 3.5.   

 

Some Officers have used, or attempted to use engine block heat dissipation as an indicator of the 

timeline.  If you have a good basis of knowledge in such matters, it may be persuasive.  But 

some type of circumstantial evidence must be obtained to prove the timeline.   

 

Actual Control.   

"Key in the ignition" is the bright-line rule for ACV cases.  This goes to "authority to manage" as 

articulated in Rogers v. State, 94 Ark. App. 47 (Ark. App. 2006).  However, the Rogers case was 

based on expert testimony about technology that is largely now antiquated.  The Rogers case 

involved a Cadillac Escalade manufactured prior to 2004 that could be remotely started, but 

could only be driven away once an actual key was inserted into the ignition.  Though many cars 

still use traditional ignition key technology today, an ever increasing percentage now have 

"push-to-start" ignitions, which allow full vehicle operation once a transmitting "fob" is in or 

near the vehicle.  I would encourage law enforcement officers to consider the presence of an 

enabling key fob to serve as being comparable to the "key in the ignition" standard.   

 

Reporting Parties.  As previously stated, witnesses to the event can be helpful in a variety of 

ways.  But even when the reporting party is anonymous, an initial traffic stop can be justified.  In 

the case of Frette v. City of Springdale,  331 Ark. 103 (2011), the Arkansas Supreme Court held 

that, where the information is from a known caller, the information is considered to be reliable.  

In the US Supreme Court case of Navarette v. California, an anonymous caller alleged that a 

vehicle had run her off the road.  The call included a vehicle description and location.  The Court 

in that case concluded that the anonymous caller had "reported more than a minor traffic 

infraction and more than a conclusory allegation of drunk or reckless driving. Instead, she 

alleged a specific and dangerous result of the driver’s conduct: running another car off the 

highway."  Navarette v. California, 572 U.S. 393, 403, 134 S. Ct. 1683, 1691 (2014).  Under that 

ruling, a sufficiently described vehicle at a specified location could serve as corroboration and 

justify an investigative stop in an allegation of Driving or Boating While Intoxicated where 

specific examples of dangerous driving are also provided.   

 

Intoxication 

 

To prove intoxication, the State must show by compelling evidence that the vehicle driver, 

operator or controller EITHER  was "intoxicated" OR had an "alcohol concentration in the 

person's breath or blood … eight hundredths (0.08) or more based upon the definition of alcohol 

concentration in § 5-65-204."  A.C.A. § 5-65-103.  The statute further defines "intoxicated" as 

"influenced or affected by the ingestion of alcohol, a controlled substance, any intoxicant, or any 

combination of alcohol, a controlled substance, or an intoxicant, to such a degree that the driver's 

reactions, motor skills, and judgment are substantially altered and the driver, therefore, 

constitutes a clear and substantial danger of physical injury or death to himself or herself or 

another person…"  A.C.A. § 5-65-102.  To prove this, the arresting officer must show a 

substantial impact, either through examples of observed dangerous driving, or by recognized 

objective testing, or preferably by both. 
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Field Sobriety Testing.  Review video of FST to ensure your narrative harmonizes with the 

captured images.  If clues are observed that are not readily apparent in the images displayed in 

video recordings, explain why in detail in your reports.    

 

 

Rights Warning DWI Versus Miranda Warning. Where a testing sample is sought for State 

analysis, whether the sample is blood, breath, urine or saliva, the suspect must be fully informed 

of the Arkansas Statement of Rights regarding DBWI chemical testing.  Each agency has its own 

form and they vary in composition slightly.  But each form is designed to warn a DBWI suspect 

of the effect of the implied consent laws of the State of Arkansas.  This warning is provided 

before Miranda warnings.  Custodial interrogation should not take place until after the DBWI 

rights warning have been provided and any testing are samples obtained.  Otherwise, the 

investigating law enforcement officer runs the risk of creating "inherent confusion"   Carroll v. 

State, 309 Ark. 158, (1992). 

 

Portable Breath Test.  The Portable Breath Test (PBT) device readings have so far not been 

admissible at trial because the devices themselves have not been certified by a state agency.  To 

say that they are universally not admissible is not, however, correct.  PBT readings may be 

admitted at a suppression hearing as evidence of the Officer's state of mind and to support 

probable cause for arrest.  Additionally, the existence of a PBT sample may be acknowledged, 

without comment on the number result, as evidence in the case-in-chief if the Defendant is 

charged with Violation of Implied Consent to show consciousness of guilt.  As with any 

evidence, admission or suppression is at the discretion of the Court.   

 

State Test:  Blood, Breath, Urine, Saliva. Each substance sought by law enforcement for 

examination has its own unique procedure for collection.  Each procedure is outlined in Arkansas 

Regulations for Alcohol Testing, Fifth Revision, January 24, 2013.  To preserve the results for 

admission at trial, the law enforcement officer must show substantial compliance with all state 

regulations for collection.  A.C.A. 5-65-203(b)(1)(A).  Goode v. State, 303 Ark. 609 (1990). 

 

Foundational requirements must be met for any testing results to be admitted into evidence at 

trial.  In summary, for blood, two grey-top vials with anticoagulant coating must be obtained by 

a physician, nurse or phlebotomist under the guidance or supervision of a physician, who need 

not be physically present at extraction (Gavin v. State, 309 Ark. 158 (1992)) and the subject must 

affirmatively express consent (Dortch v. State, 2018 Ark. 135 (2018)) or a warrant must be 

obtained for blood collection.  For urine collection, the sample must be taken approximately one 

half hour after the suspect's bladder was fully purged.   Breath samples are taken per operating 

instructions in the Intoximeter EC/IR II Senior Operator Training Manual, Revised March 2014. 

 

Second Test.  For any testing, the suspect must be offered a Second Test, if so desired.  The offer 

should be made in writing and acknowledged in writing by the suspect.    If so requested, law 

enforcement must make reasonable efforts to assist the suspect in obtaining a second test.  See  

McEntire v. State, 305 Ark. 470 (1991).  This notice and assistance is only required if the first 

test sample or samples are successfully obtained.  Id.     
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Presumptions.  Arkansas Code, Annotated, section 5-65-206.  Where a sample of blood, breath, 

saliva or urine are collected and analyzed, a result equal to or greater than 0.08 percent 

weight/volume creates the rebuttable presumption of intoxication.  Please note that I said 

"intoxication" and not "impairment."  Impairment is a different legal term of art which has a 

different meaning.  Do not confuse the two terms.     

 

EC/IR-II Intoximeter.   This device was fielded in the mid to late 2000's and is the principle 

system in Northwest Arkansas for breath analysis.  It has an accuracy level of +.003 to -.007, 

according to the Intoximeter EC/IR II Senior Operator Training Manual, Revised March 2014.  

This bias means it is skewed in favor of the tested subject.  But that standard is a generic 

standard and has nothing to do with individual machine accuracy or specific sample accuracy.  

Initial system testing in 2010 by the Office of Alcohol Testing, Arkansas Department of Health 

revealed a system-wide reliability of .003.  Deposition, Laura Bailey, State v. Smith, et. al., 

12/7/2010.   

 

A twenty minute observation period is necessary to complete a breath test.  This is an internal 

parameter of the EC-IR II, and is a recognized foundational requirement under existing case law.  

During this period of time, the subject must not have exhibited any acts or conditions that might 

invalidate the test.  If such conduct is observed, such as trying to force a burp, do not test the 

individual.  Where multiple unsuccessful attempts are made, cease testing.  In either case, 

consider charging the subject with a violation of the Arkansas Implied Consent Law.   

 

Admissibility of partial results.  The EC-IR II requires 2 complete samples to arrive at a 

successful result.  Where only one sample is provided, the result is considered incomplete.  

Courts are usually reluctant to admit only one sample.  Even if admitted into evidence, a single 

sample would not qualify for a presumption of intoxication.  However, the degree of resistance 

to the test may be admissible to show consciousness of guilt.  Be specific in your report 

narratives as to how the individual was failing to cooperate with conditions of the test.     

 

ASCL and/or ADH.  Two agencies in the State of Arkansas are certified to conduct chemical 

testing on properly collected samples and provide results which would qualify for a presumption 

of guilt, should the results fall within the specified ranges.  They are the Arkansas State Crime 

Lab (ASCL) and the Arkansas Department of Health Office of Alcohol Testing.  The later 

agency can only test for alcohol.  The ASCL can test for alcohol and commonly encountered 

narcotics.  The ASCL will usually provide concentrations for alcohol with the initial report but 

usually do not perform quantitative analysis on other substances unless requested.  Ensure your 

request specifies "concentrations" on any substances you specifically want analyzed.  

Concentrations are only available for a short time after the initial testing as any remaining 

samples are disposed of, sometimes as quickly as 90 days after the initial test. 

 

Alcohol v. Narcotics and Leeka v. State.  The Arkansas Supreme Court case of Leeka v. State, 

2015 Ark. 183 (2015) held that a mental state of purposely, knowingly or recklessly must be 

proven in all DWI cases.  The State legislature convened to correct this oversight, but likely due 

to extensive lobbying, only took care of the Alcohol piece.  Today, to prove a case of DBWI 

where drugs are the suspected intoxicant, the additional element of mental state must be proven.  

The evidentiary threshold for this is rather low and almost any evidence will suffice, such as the 



6 
 

purposeful act of driving the car.  Where any navigation can be shown, such as driving from 

point to point, the element is met.  But no further interpreting case law exists on this element and 

all examples at this point are speculative. 

 

Drugs and the DRE (The elusive third element).  The state must show that the intoxication is the 

result of ingestion of either alcohol or a controlled substance or both.  Where alcohol is not 

suspected, some means of determining what substance or type of substance must be employed.  

Admissions of drug use can be helpful.  Narcotics or residue on the person or in the vehicle may 

also help in this determination.  Where employed, the Drug Recognition Expert may be able to 

provide an opinion on the class of narcotics suspected and the degree to which symptoms are 

noted.  But the DRE cannot render an opinion on the ultimate question of intoxication.  

Voluntary blood tests submitted to ASCL and resulting in no detected substances will be 

exculpatory.      

 

Hospital Tests.  In some cases, suspects wind up in the hospital and blood samples are tested by a 

hospital lab.  The results of these tests may be obtained by subpoena, as the Healthcare Insurance 

Portability and Accountability Act, also known as HIPAA, does not prevent disclosure in a 

"Judicial Process."  42 U.S.C. § 1320d-7(b) (1998). But the information may not be dispositive at 

trial.   

 

The hospital test does not qualify for a presumption, as, aside from the ASCL and the Office of 

Alcohol Testing, no local or regional hospital is certified by the State to perform such forensic 

tests.  Additionally, that type of testing is not always performed.  Finally, it is an unwritten rule 

that physicians will not testify in District Court.   Therefore, only the unsubstantiated record 

could be admitted.  That evidence, by itself, is not compelling.   

 

Always seek a State blood test, by consent, if possible.  Even where the suspect refuses, that 

refusal, though not independently incriminating, may be used as evidence of consciousness of 

guilt at trial.   

 

Notorious Facts, Judicial Notice and Officer Testimony 

 

Notorious Facts and Judicial Notice.  Testing standards from recognized publications can be 

offered on judicial notice, but the Court is not required to acknowledge such facts.  Not all 

regulatory facts are notoriously known and the Court is not required to recognize a fact as 

notorious.  Such facts include reliability of testing devices, testing techniques, testing procedures 

and machinery specifications.  But, where an officer testifies to a fact that contradicts a fact at 

judicial notice or notorious awareness, it is up to the Court as to which version of that fact will be 

accepted in that case.  

 

Officer Testimony.  Officer testimony in Court is normally the glue that binds all evidence 

together in a DBWI case.  Case law has held that Courtroom testimony can overcome other case 

deficiencies.  Yarbrough v. State, 370 Ark. 31, 40, 257 S.W.3d 50, 57 (2007).  Officers testifying 

in any case must be highly knowledgeable of the facts of that case and be objective in their 

presentation.    During testimony, state your observations and the methods used to arrive at any 

reasonable conclusions you made.  If invited by counsel to speculate on different, hypothetical 
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facts, remember that your initial conclusions were based on observed facts, not speculation.  

Authoritative, knowledgeable and genuine testimony offered without equivocation will always 

be persuasive and will have the ring of truth.    

 

Conclusion. 

 

Law Enforcement Officers make or break DBWI cases.  Gathering the evidence in a manner so 

as to preserve it all for trial is an Officer responsibility, as is overall case organization and 

preparation.  Prosecutors merely present the admissible portions of the file on trial day.  The 

focus is on the police, not on the attorneys.   

 

Where any criminal case, to include DBWI, obviously fails for want of probable cause, a 

prosecutor has a duty under Arkansas Rules of Professional Conduct, Rule 3.8., Special 

Responsibilities of a Prosecutor, to not prosecute the case.  In extreme cases where an arrest is 

made and probable cause is shockingly absent, the Law Enforcement Officer could be found 

liable under A.C.A. 5-53-131, Malicious Prosecution, Class A misdemeanor.   

 

Where compelling evidence is properly obtained and preserved, cases will often be settled by 

plea without any requirement of the Officer's presence in Court on that case.  A strong case file 

full of admissible evidence promotes effective plea bargaining to avoid trials and facilitates the 

proper verdict in the trials that are demanded.                 

 

 

David Dero Phillips 

Deputy City Attorney 

 

March 31, 2019 

 

Top of Document 
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Gautreaux v. State, 2019 Ark. App. 546 

TITLE:  Arkansas Court of Appeals Affirms DWI Conviction Where No Driving   

  Observed But Suspect Confesses to Driving 

 

FACTS TAKEN FROM THE CASE 

 On the morning of December 16, 2017, Arkansas State Trooper Ryan Wingo responded 

to a single-vehicle rollover accident on Mountain Pine Road in Garland County.  Trooper Wingo 

observed a damaged pickup truck on the shoulder of the road, and Robert Gautreaux was at the 

rear of an ambulance.  Gautreaux told Trooper Wingo in detail what had happened: he was the 

driver and sole occupant of the truck; he crossed into the opposite lane of traffic and hit a ditch; 

the truck began to roll and immediately ended upright on the shoulder of the road.  Trooper 

Wingo smelled an odor of intoxicants coming from Gautreaux, who had slurred speech.  

Gautreaux was arrested after being given a portable breath test.  Gautreaux told a person on the 

scene to take care of the pickup and to have it towed.  A breath test was administered to 

Gautreaux at the Garland County Detention Center, and the result was a blood-alcohol content of 

.128 percent.  Following a jury trial, Gautreaux was convicted of driving while intoxicated and 

reckless driving.    

ARGUMENT AND DECISION BY THE COURT OF APPEALS 

 On appeal to the Arkansas Court of Appeals, Gautreaux argued that there was no direct 

evidence to prove that he was the driver, and the circumstantial evidence did not exclude every 

other reasonable hypothesis than that he was the driver.  Gautreaux claimed that the State's only 

witness, Trooper Wingo, reasonably assumed that Gautreaux was the driver, but that this cannot 

constitute proof beyond a reasonable doubt.   

 The Arkansas Court of Appeals disagreed with Gautreaux and affirmed his convictions.  

In doing so, the Court noted that evidence of guilt is not less simply because it is circumstantial.  

Circumstantial evidence may provide a basis to support a conviction if it is consistent with the 

defendant's guilt and inconsistent with any other reasonable conclusion.  Whether circumstantial 

evidence excludes every other reasonable hypothesis consistent with innocence is a question for 

the jury.  The driving while intoxicated statute does not require law enforcement officers to 

actually witness an intoxicated person driving or exercising control of a vehicle.  The State may 

prove by circumstantial evidence that a person operated or was in actual physical control of a 

vehicle, and one method to prove that the defendant was operating a motor vehicle is a 
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confession by the defendant that he was driving.  The Court concluded that the circumstantial 

evidence in this case was compelling, and the jury did not have to resort to speculation and 

conjecture to find that Gautreaux was the driver of the vehicle.  

 Case: This case was decided by the Arkansas Court of Appeals on November 20, 2019, 

and was an appeal from the Garland County Circuit Court.  The case citation is Gautreaux v. 

State, 2019 Ark. App. 546.       

 

Review by SDCA Taylor Samples 
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Jimmerson v. State, 2019 Ark. App. 578 

TITLE: Arkansas Court of Appeals Holds Admissible Custodial Statement Made by Defendant 

 Claiming Miranda Waiver Was Involuntary Because of Prior Blacked-Out Condition 

 

FACTS TAKEN FROM THE CASE 

 Markell Jimmerson was convicted by a St. Francis County Circuit Court jury of one 

count of first-degree murder, one count of manslaughter, one count of possession of controlled 

substance with purpose to deliver, one count of possession of a defaced firearm, and one count of 

simultaneous possession of drugs and firearms.  Jimmerson was sentenced to ninety-two years in 

prison.  On appeal to the Arkansas Court of Appeals, Jimmerson made multiple arguments for 

reversal, one of them being that the circuit court erred by denying his motion to suppress his 

custodial statement.  The facts pertinent to that argument are as follows. 

 In the early morning hours of December 25, 2014, an officer located a white SUV that 

contained two unresponsive males who had what appeared to be fatal wounds to the head.  About 

three hours later, the Forrest City Police Department dispatched units to a vehicle in the ditch, 

where Jimmerson was found passed out in the driver's seat; a handgun was located on the 

passenger seat; and a pill bottle containing Xanax was found in Jimmerson's pocket.  About 

fifteen hours after having been taken into police custody, police interviewed Jimmerson, who 

agreed to speak with detectives and executed a written waiver of his Miranda rights.  Jimmerson 

initially denied involvement with the homicides, but eventually explained that after riding around 

for awhile with the men, he shot both men after one of the men had demanded the pills for 

cheaper than what Jimmerson was asking and had threatened to blow Jimmerson's brains out.  

Jimmerson explained that he had not intended to shoot the other man.    

ARGUMENT AND DECISION BY THE ARKANSAS COURT OF APPEALS  

 In setting forth the law, the Court said that it reviews a circuit court's denial of a motion 

to suppress custodial statement on the basis of the totality of the circumstances surrounding the 

statement, including the age, education, and intelligence of the accused; the lack of advice as to 

his constitutional rights; the length of the detention; the repeated and prolonged nature of the 

questioning; the use of mental or physical punishment; statements made by interrogating 

officers; and the vulnerability of the defendant.  The Court said that it will not reverse a circuit 

court's ruling on a suppression issue absent a showing that the decision was clearly against the 

preponderance of the evidence.  A statement made while in custody is presumptively 
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involuntary, and the State must prove by a preponderance of the evidence that the defendant 

made the custodial statement voluntarily, knowingly, and intelligently.  In deciding whether the 

Miranda waiver is voluntary, courts look to see if the confession was the product of free and 

deliberate choice rather than intimidation, coercion, or deception.  When the defendant claims 

that his Miranda waiver was rendered involuntary because of drug or alcohol consumption, the 

level of defendant's comprehension is a factual matter to be resolved by the circuit court.  In 

deciding whether the waiver was made voluntarily, the court determines whether the individual 

was of sufficient mental capacity to know what the individual was saying (capable of realizing 

the meaning of his statement), and that he was not suffering from any hallucinations or 

delusions. 

 Jimmerson claimed that he was vulnerable given that he had been detained for so long 

and was recently removed from a near blackout state.  In reciting certain facts from the 

suppression hearing, the Court noted that officers testified that Jimmerson was clearly 

intoxicated when they found him passed out in his car, so they put him in a holding cell and 

waited for him to sober up before asking questions.  Police arrested Jimmerson sometime 

between 3 a.m. and 4 a.m. on Christmas Day, 2014, and they did not begin to question him until 

after 7 p.m. the same day.  The audio recording was played at the suppression hearing.  

Jimmerson initially downplayed his level of intoxication but then admitted to having taken 

multiple Xanax pills and to having consumed a half pint of whiskey. 

 The Court held that the circuit court's decision to deny the motion to suppress was not 

clearly against the preponderance of the evidence.  In doing so, the Court noted that police 

waited over fifteen hours after Jimmerson's arrest to conduct the interview, allowing him time to 

sober up.  During the recorded interview, Jimmerson was read his rights and verbally waived 

them, and he also executed a written waiver.  In the video of the interview, Jimmerson appeared 

to be lucid and responsive to the questions.  The Court also affirmed the circuit court's rulings on 

Jimmerson's other points on appeal.  Therefore, Jimmerson's convictions and sentence were 

affirmed.  

 Case: This case was decided by the Arkansas Court of Appeals on December 4, 2019, 

and was an appeal from the St. Francis County Circuit Court.  The case citation is Jimmerson v. 

State, 2019 Ark. App. 578.      

Review by SDCA Taylor Samples    Top of Document 
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Civil Rights – Excessive Force/Taser 

Jackson v. Stair  

No. 18-2617, 938 F.3d 966 (8th Cir. 2019) 

United States Court of Appeals for the Eighth Circuit 

September 12, 2019 

 

A dispute over work performed by a merchant results in a call to the police.  In the 

encounter, a Taser is employed against an uncooperative subject.   A subsequent law suit is filed 

under 42 USC § 1983 alleging excessive force. 

Facts.   

 On July 23, 2013, Jacksonville Police Department (JPD) officers were dispatched 

to a dispute in progress at a local business, Vaughn Tire. The dispute arose 

because Jackson believed that Vaughn Tire had damaged a wheel lug during the 

course of a repair of Jackson's dump truck. Officer Stair was the first to respond 

on the scene, where he found Jackson walking with another man. Video evidence 

shows that Officer Stair asked, "What's going on guys?" In response, Jackson, 

who was obviously quite agitated, began to yell and point toward another group of 

men. Officer Stair instructed Jackson to relax, and Jackson replied, pointing at 

one of the men, "Get him, and I'm gonna relax." Officer Stair directed Jackson to 

go stand by the patrol car. Jackson began to comply, still yelling, when Officer 

Stair told him to keep his hands out of his pockets. Jackson reached his left hand 

into his pocket and stopped immediately in front of Officer Stair to shout that he 

did not have anything in his pockets. Officer Stair ordered Jackson to turn around. 

Jackson got louder and did not comply. 

 

Officer Stair [*3]  pulled out his Taser, pointed it at Jackson, and again ordered 

Jackson to turn around, or he would be tased. More yelling and pointing ensued 

from Jackson - at one point Jackson shouted: "You tase me and see what 

happens." Officer Stair ordered Jackson to turn around five more times before 

Jackson began to comply. Officer Stair told Jackson to put his hands up, and he 

did, but he was still facing Officer Stair. Officer Stair again ordered Jackson to 

turn around, and Jackson did so with his hands in the air, but Jackson continued to 

yell, asking for Officer Stair's badge number and threatening to file a complaint 

with his supervisor. 
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Another officer, Kenneth Harness, approached Jackson and attempted to handcuff 

him. Jackson put his hands behind his back, and then he stated: "Don't hurt my 

arm." Jackson turned around to face Officer Harness and raised his right fist 

toward the officer's head. Officer Stair immediately deployed his Taser, and 

Jackson fell to the ground, kicking his legs. Moments later, and without another 

warning, Officer Stair deployed his Taser a second time. Officer Stair then 

ordered Jackson to turn on his stomach or he would be tased again. Officer Stair 

repeated [*4]  the order, but Jackson rose to one knee, in the direction of Officer 

Stair. Officer Stair deployed his Taser a third time. Jackson finally complied with 

the order to lie on his stomach, and Officer Harness handcuffed him. Jackson was 

arrested for disorderly conduct. 

Jackson v. Stair, 938 F.3d 966 (8th Cir. 2019) 

Law. 

Excessive force claims are analyzed under "an objective reasonableness standard" requiring the 

"careful balancing of 'the nature and quality of the intrusion on the individual's Fourth 

Amendment interests' against the countervailing governmental interests at stake."  Jackson v. 

Stair, 938 F.3d 966 (8th Cir. 2019).  Relevant considerations include the severity of the crime at 

issue, whether the suspect posed an immediate safety threat, and whether he was actively 

resisting arrest or attempting to flee. Id.  

Analysis. 

The First Amendment claim was briefly reviewed, but held to be frivolous as "[o]therwise, any 

fowl-mouthed citizen could bring a constitutional claim against an arresting officer." Id.   The 

Fifth, Eighth and Fourteenth Amendment claims in the law suit were summarily dropped as 

being without merit or applicability, leaving only the claim of excessive force under the Fourth 

Amendment.   The district court ruled that Officer Stair's conduct as a whole was reasonable 

without considering whether the second tasing could be a constitutional violation on its own.  

Jackson, 938 F.3d 966 at 9. 

It is settled law that no amount of force is reasonable on a non-resisting, compliant subject.  

Though we are not told exactly how much time elapsed between the first and second burst of 

Taser energy, it was characterized as "moments" later.  The subject was not motionless during 

this time, but was "kicking his legs."  The second discharge was without additional warning.  

Given these facts, as accepted by the Court, the subject was held to not be posing a threat to law 

enforcement officers.   The Court further held that Jackson was not given time to comply.   

The problem with these holdings is that there is a degree of speculation involved, rather than an 

objective standard.  The Court did not hold that Jackson was motionless; merely that he was no 

threat, that he needed time to comply and that he had not been further warned.   
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The case was remanded to the District Court for trial.  Qualified immunity was denied on the 

excessive use of force claim.   

Deputy City Attorney Note: 

In his dissent, Judge Wollman supported the conclusion of the District Court; that the conduct 

should be reviewed as a whole.  Wollman observed that " [I]t may appear from our chambers-

viewed observation of the entire encounter to have been a too-hasty application, but given 

Jackson's earlier pretasing arm-waving, rant-filled anger and his reluctance to comply with Stair's 

several earlier-expressed commands and warnings, his momentarily supine position on the 

ground was hardly a guarantee of a no-longer aggressive subject."  Jackson v. Stair, 938 F.3d 

966, *13-14 (8th Cir. 2019).  The still-controlling case of Blazek v. City of Iowa City, 761 F.3d 

920, (8
th

 Cir. 2014) was another instance of the Court choreographing an encounter to review 

each movement for excessive force.  In Blazek, the Court held that any use of force on a 

compliant, non-resisting subject is unreasonable.  There, a handcuffed subject was lifted up by 

grabbing his arms and bending them backwards.     

Even so, the finding by the court in this case was not outrageous.  The department had already 

warned the officer and had given him extra training.  It is also consistent with the trend to 

examine each discrete act by law enforcement, rather than look at the event as a whole.    

Of more concern is the apparently new standard suggested in this case that law enforcement must 

allow time for compliance and must warn each time prior to Taser deployment.  These elements, 

if affirmed in future cases, are new law.   

Review by David Dero Phillips.  
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A Prosecutor's Perspective of the Top Ten mistakes in Offense Reporting 

 

10.   Over-reliance on the Body Worn Camera.  This contributes to many other omissions.  

The BWC adds perspective but does not replace any other source of information, to include the 

written report.     

 

9.   Omission of the reason for a traffic stop.  This rarely happens, but is usually fatal to the 

case.  The first question a defense attorney asks deals with probable cause for the stop. 

 

8. Failing to copy the back side of the Arkansas License Suspension (ALS) form in a DWI 

arrest.  This is still a common occurrence.  Both the State and the Defense use this information in 

prosecution.  The more sophisticated defense firms have learned how to get the information 

without relying on the prosecutor.  So you are only hindering the prosecutor when you fail to 

provide this information.   

 

7. Failing to allege a criminal offense.  This is becoming more common.  A good example is 

when a hotel calls to report that a room has been trashed, resulting in considerable damage.  The 

mere fact that a person had a contract for the room, whether written or verbal is not enough to 

justify a criminal case.  The complainant must also factually allege exclusive control, or direct 

observation by a known witness to justify probable cause for the requisite mental state of 

purposefully, knowingly or recklessly, as the case requires.  Without that, it's civil. 

 

6.   Failing to state the relationship between the parties in the narrative.  While this may be 

listed elsewhere in the report, it needs to be stated in the narrative.    

 

5. Failing to identify key witnesses.  Merely stating that there is a witness does not add 

anything to the case.  We have to be able to reach out to anyone whose testimony may add to the 

case.    

 

4. Failing to summarize available evidence.  This is not a new mistake, but it is becoming 

more common.  A key function of the incident report is to highlight corroborating evidence.   

 

3. Failing to establish a time line. This is especially important in DWI prosecution where 

the person was not observed driving by the arresting officer.   

 

2. Failing to identify the actual victim in a theft or fraudulent use case.  In the case of a 

fraudulent use of a credit or debit card case, was the card holder or bank the actual loss victim?  

We need to know if the cardholder was indemnified by the bank.  Where a theft case involved a 

pawn shop, did the victim go and demand the return of the item without cost?  What happened to 

the stolen and pawned item?  Obviously, we want get any restitution to the person or entity that 

suffered an actual loss.    

 

1. Failing to document the offer of a second test in a DWI arrest.  Though this doesn't 

happen very often, it is usually fatal to the case.  The documented offer of a second test is 

foundational to admissibility of the first test.   
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Cindy Horlick 

 

Cindy Horlick has been one of the driving forces behind the City Attorney Law Letter and other 

publications from our office.  The authors of CALL have been privileged to know and work with 

her over the years and wish her well in her bright future! 

Ms. Horlick worked for the Honorable Judge Jeff Harper for 26 years until he was elected Judge.  

Judge Harper had these comments about Cindy's service: 

I hired Cindy Horlick as my administrative assistant when I was in private 

practice of law in October of 1986. I was elected City Attorney of Springdale in 

November of 1986, so Cindy worked with me my entire 26 year City Attorney 

career. At first, I was a part-time City Attorney and also had a private practice 

until my staff and I moved to City Hall in January, 1996, and it became a full-time 

city attorney office. 

Cindy was instrumental in helping me publish the first City Attorney Law Letter 

(CALL) on July 1, 1997, and she has contributed work to every CALL 

publication since that date. This publication is now 22.5 years old and is read by 

law enforcement officers and prosecutors throughout the State of Arkansas.  

Cindy designed a form file for the complete handling of condemnation cases, as 

she has worked with city attorneys in many condemnation cases.  Cindy designed 

the first Springdale City Attorney's website, and has assisted in the handling of 

every lien case filed by the City of Springdale since 1986. She has assisted in 

writing hundreds of ordinances, resolutions and contracts, the Springdale 

Personnel and Procedures Manuel and the Springdale Civil Service Commission 

Rules and Regulations. She also has assisted in all the numerous training 

programs the City Attorney's Office has conducted, including the Legal Survival 

Skills for Rookies Class and the New Springdale City Council Orientation Class.  

Cindy has been a tremendous positive influence in the Springdale City Attorney's 

Office for over thirty-three (33) years and has been an outstanding employee of 

the City of Springdale. I hope she has a great retirement because she deserves it. 

 

Comments provided by the Honorable Jeff Harper, former Springdale City Attorney from 

January 1, 1987 through December 31, 2012. 
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