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 Controlled Substance Identification Using Visual Means 

 Kellensworth v. State  

2021 Ark. 5   

 Supreme Court of Arkansas 

January 21, 2021 

 

    In the July, 2020 Issue of CALL, this office reviewed the case of Kellensworth v. State, 2020 

Ark. App. 249, ¶ 10 (Ct. App.).  One issue from that case was expert identification of narcotics 

by imprint.  The Arkansas Court of Appeals Division Three ruled that controlled substance 

identification using visual means based on imprints was insufficient, even if done by an expert.  

The Court in that case specifically held that, "based on the identification of the pills as 

oxycodone and hydrocodone merely by means of a visual inspection and reference to the 

manufacturer's imprint code using a drug-identification database, the State failed to meet its 

burden of demonstrating that the pills are, in fact, the actual controlled substances charged." 

The case was further appealed to the Supreme Court of Arkansas, which reversed the Court of 

Appeals.  

Facts. 

Contraband obtained as a result of a search based on a warrant was sent to the Arkansas State 

Crime Lab for chemical analysis.  The ASCL did not chemically analyze the substances.  They 

were visually identified by a chemist using drugs.com data by identification of the imprint on the 

pills. Kellensworth v. State, 2020 Ark. App. 249, ¶ 2 (Ct. App.). 

The forensic chemist, who was qualified as an expert without objection during the trial, testified 

that the seized pills contained hydrocodone and acetaminophen and that another pink pill 

contained oxycodone. He also testified that the pills were identified by means of a visual 

inspection and reference to the manufacturer's imprint code using a drug-identification 

database—drugs.com. Based on his training and experience, he determined that no chemical 

analysis or further testing was necessary.  CALL, Issue 20-3, July 1, 2020.  

 Another issue at trial was whether the State proved the pills were controlled 

substances. A forensic chemist from the Arkansas State Crime Laboratory 

testified as an expert on this point. The chemist had testified in over 100 cases in 

30 years. The chemist said the two sets of pills recovered from Kellensworth's 

home were, in his professional opinion, oxycodone and hydrocodone. The 

chemist's conclusion followed his common practice of comparing the pills' 

imprint logos with an online database, drugs.com. The chemist said the pills did 

not show signs of tampering that would require further analysis: 
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I didn't see anything in the tablet that would've indicated that maybe it was 

an [illicit] tablet. We are trained to look for the little marks and 

identification that says [sic], "Okay, this may not be what it is," in which 

case, I would've tested it, if it was outside of that—those [parameters]. 

Kellensworth moved for a directed verdict and argued the chemist's visual 

confirmation alone could not constitute substantial evidence that the pills were 

controlled substances. 

Kellensworth v. State, 2021 Ark. 5, ¶ 3 

Analysis. 

The high court began the review by stating that "[t]he State does not have to use chemical 

analysis to prove the identity of a controlled substance."  Id. at ¶ 4.  A particular exception to 

chemical testing is marijuana.  The Court noted the case of Moser v. State, 262 Ark. 329, 557 

S.W.2d 385 (1977). 

In Moser, the defendant was charged with felony possession and distribution of marijuana.  But 

the controlled substance itself was not sent to the laboratory for testing.    "First, the marihuana 

in question was not introduced in evidence and had not been available for chemical analysis, 

because the purchaser either smoked it or resold it."  Moser v. State, at 385. 

The testimony in that case overcame the lack of physical evidence or testing.  "The witnesses 

testified in effect that Moser had represented the substance he sold to be marihuana, that they had 

smoked marihuana hundreds of times, that they were familiar with its appearance, its smell, its 

taste, and its effect, that they smoked what was bought from Moser, and that it was marihuana. 

Under our decisions, this lay testimony was competent evidence."  Id. 

In this case, the Supreme Court of Arkansas directly addressed the issue of evidentiary 

sufficiency.  "We need not treat controlled substances differently when they are pills instead of 

marijuana."  Kellensworth at 5.   This statement by the high court affirms prior case law dealing 

with marijuana. When viewed in the broader context, this case stands for the proposition that 

chemical testing in a laboratory is no longer a foundational requirement for admissibility of any 

narcotics in the State of Arkansas.  The Court further observed that this is the law in numerous 

other states.   

The holding by the high court did not further clarify the level of expertise necessary to constitute 

sufficient evidence in a case without chemical testing of substances other than marijuana.  The 

Kellensworth case involved a highly trained and very experienced laboratory analyst making an 

opinion on higher-level substances.  The Moser case involved lay testimony in a marijuana case.   
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Pending further clarification, this case will have little if any effect on current law enforcement 

procedures for sending suspected narcotics off to the Arkansas State Crime Laboratory for 

testing.  Law enforcement officers and agencies should continue to send samples to the Crime 

Lab for analysis, especially in felony cases.  However, given the often unpredictable 

circumstances surrounding complex investigations, I'm guessing it is only a matter of time before 

we get that clarification.      

Review and Analysis by Deputy City Attorney David Dero Phillips 

 

Top of Document 
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Miranda Warning and "In Custody Analysis" 

United States v. Ricker  

983 F.3d 987 (8th Cir. 2020) 

United States Court of Appeals for the Eighth Circuit 

December 22, 2020 

 

Amin Ricker was convicted on aggravated sexual abuse of a child and other charges all related to 

an investigation into child pornography.   Ricker appealed his convictions claiming that he was 

in custody during the police investigation and was not warned of his rights before making 

statements.   

The police were led to Ricker's house based on a report that child-pornographic images were 

being accessed by cheer_dad17 from Ricker's physical address.  Officers obtained a warrant to 

search the premises.   

Facts.   

According to evidence presented at the suppression hearing, Detective Dusty 

Pelle and Officer David Estes of the Pierre, South Dakota, Police Department, 

along with five other law enforcement officers, went to Ricker's residence to 

execute a search warrant in February 2017. Estes activated his bodycam upon 

arriving at the scene. 

Pelle and Estes approached the mobile home in which Ricker had rented a room. 

When Ricker answered the door, Pelle stepped inside and told Ricker about the 

search, while Estes conducted a protective sweep. Pelle then explained that Ricker 

was not under arrest, but that Pelle would like to speak to him. 

With Pelle's permission, Ricker called his father, Carl Ricker, who thereafter 

asked to speak to the detective. Pelle accepted the phone and explained that 

Ricker was not under arrest, but that Pelle wanted to interview Ricker about 

"some online stuff." Carl Ricker said that he did not want his son to talk to anyone 

without an attorney present, to which Pelle responded that Ricker was an adult 

who could make that decision for himself. During the call, the remaining officers 

entered the residence and began the search. 

Estes kept watch over Ricker during the search. While still talking with his father, 

Ricker went into the bathroom to urinate. Estes instructed Ricker to keep the door 

open, later testifying that he did so to ensure that Ricker could not destroy the 

phone or grab a hidden weapon. Ricker told his father to call his attorney, because 
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his cell phone was covered by the warrant. After Pelle again spoke to Carl Ricker, 

the call ended and officers seized the cell phone. 

Estes and Ricker stepped outside the mobile home, where Estes made small talk. 

Ricker initially told Estes that he was scared and nervous, but he soon began 

discussing his work as a railroad conductor and his early life in Singapore. Pelle 

eventually joined Estes and Ricker. Pelle explained that he would like to talk to 

Ricker, but that it was Ricker's decision and that he could stop the conversation at 

any time. When Pelle asked whether he would like to talk at the police station or 

in Pelle's vehicle, Ricker replied, "we can talk in the car." 

Pelle activated a recording device after they were seated in the front seat of his 

vehicle. Pelle reiterated that Ricker was not under arrest, that Ricker did not have 

to talk to him, and that Ricker could end the conversation at any time. After 

Ricker said that his attorney was at a funeral, Pelle explained, "[I]f you don't want 

to talk to me because you want an attorney, you got to tell me that . . . 'cause if 

you say you want an attorney, . . . we'll just stop . . . talking." Pelle twice 

reiterated that if Ricker asked for an attorney, the conversation would end. Ricker 

said that his father wanted the attorney to be present, to which Pelle replied that 

Ricker was an adult and that it was his decision to ask for an attorney. Ricker 

thereafter made several incriminating statements. When Ricker indicated that he 

would like to speak to his attorney, Pelle immediately terminated the interview, 

and the men exited the vehicle. 

United States v. Ricker, 983 F.3d 987 (8th Cir. 2020) 

Law. 

The framework for determining whether a person is in custody for purposes of a Miranda 

warning is "whether there is a formal arrest or restraint on freedom of movement of the degree 

associated with a formal arrest." United States v. Ricker, 983 F.3d 987  

The review is based on the totality of the circumstances and how a reasonable person would have 

understood that situation. Id.  See also Berkemer v. McCarty, 468 U.S. 420, 442, 104 S. Ct. 

3138, 82 L. Ed. 2d 317 (1984). 

Analysis. 

In this case, Ricker was told repeatedly that he was not under arrest and that he did not have to 

answer any questions.  Police interaction with Ricker was minimal.  Ricker was allowed to talk 

to his father on his cell phone.   
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The Court held that the subject was "not subjected to the restraints associated with a formal 

arrest and thus was not taken into custody at any time during the search of his home."  Ricker at, 

987.  "[A] reasonable person in Ricker's situation would not have viewed himself restrained as 

though he were under formal arrest."  Id.   

The Court also concluded that Ricker did not effectively invoke his right to counsel.  The father 

told police he did not want his son talking to them without a lawyer.  Ricker also mentioned that 

his lawyer was away at a funeral.  A third party cannot invoke rights for another person.  

Additionally, Ricker's mentioning his attorney was not an unambiguous request for an attorney 

and the investigating officers were free to ignore such an ambiguous statement.   

Under this analysis, the Court noted that Ricker was on the autism spectrum and English was his 

second language.  These facts, alone, did not make his statements involuntary when all 

circumstances were reviewed.     

The Court ruled that Ricker was not in custody during the search warrant service and all pre-

Miranda statements were available to the government to use in evidence.  Ricker's convictions 

were affirmed.    

Review and Analysis by Deputy City Attorney David Dero Phillips.  

 

Amin Ricker was working for a railroad in Pierre when arrested in February 2017 and charged with possessing child 

pornography. His father moved from Florida to Pierre to help his son, who he says is vulnerable because of his 

Asperger’s diagnosis. (Photo courtesy of Ricker’s family) 

https://www.capjournal.com/news/ricker-sentenced-to-50-years-on-child-sex-abuse-child-porn-charges-in-

pierre/article_10cc174e-9173-11e9-88f0-1f9feb7b1585.html 

Top of Document 
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Fleeing Suspect Shot After Officer Trips   

McElree v. City of Cedar Rapids 

983 F.3d 1009 (8th Cir. 2020)  

    United States Court of Appeals for the Eighth Circuit 

December 23, 2020 

Officers in pursuit fatally shoot a fleeing suspect after he brandishes a gun.  A wrongful death 

case is filed in Federal District Court.   

Facts. 

  In October 2015, Investigators Brandon Boesenberg and Bryson Garringer were 

conducting surveillance in a Walgreens parking lot. The officers sat in an 

unmarked vehicle to avoid detection. Part of their stakeout included electronically 

tracking purchases of pseudoephedrine in the area. 

The officers noticed a pickup truck in the back of the parking lot. Two people 

who the officers believed had connections to methamphetamine manufacturing 

were in and about the truck. Annabelle Santos (one of the truck's occupants) 

exited the truck, entered the Walgreens, and purchased pseudoephedrine at 9:55 

p.m. The officers identified her using the NPLEx as she left the store and headed 

back to the truck. At 9:59 p.m., the officers were alerted to another [*3]  

pseudoephedrine purchase across the street at a different pharmacy. The officers 

saw a person who they recognized as involved with methamphetamine walk up to 

the truck from the direction of the other pharmacy. Soon after, the officers saw 

Gossman exit the truck, purchase pseudoephedrine in the Walgreens, and return to 

the truck. While the truck was parked, the officers observed a flurry of movement 

inside and near the truck and a flashlight shining from inside. 

The officers began to suspect the individuals observed in and about the truck were 

purchasing pseudoephedrine to make methamphetamine. The truck soon left the 

parking lot, dropped off a passenger at a gas station across the street, and drove 

through the city. Boesenberg and Garringer followed the truck, as did Sergeant 

Nathan Juilfs who responded to a request for assistance from the other officers. 

The officers decided to stop the truck because they suspected it contained 

evidence of methamphetamine manufacturing. After receiving a call for a K9 unit, 

Officer Lucas Jones arrived at the scene with his police dog, Bane. 

When the officers approached the truck, they asked Dillon Graf and Santos to exit 

and began interviewing them. [*4]  After being prompted, Graf produced a knife, 

a methamphetamine pipe, and some prescription pills. 
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While the other officers questioned Graf and Santos, Sergeant Juilfs questioned 

Gossman through the truck's open back window. After hearing about Graf's pipe, 

Juilfs told Gossman he would be searched. Gossman repeatedly reached toward 

his own waist. Juilfs ordered Gossman to put his hands up, and Juilfs removed a 

knife on a lanyard from around Gossman's neck. Graf then informed Garringer 

that there was a shotgun in the back seat. Several of the officers drew their 

firearms and told Gossman to exit or he would be removed from the truck. 

Gossman refused. 

Gossman then got out of the truck, but when his feet hit the ground, he started 

moving. With his weapon still drawn, Boesenberg used his other arm to attempt to 

restrain Gossman. However, to avoid firing accidently, Boesenberg quickly 

released him. Gossman took off running. Bane, the service dog, and Officers 

Jones and Garringer chased him. 

Jones and Garringer both noticed that the entire time Gossman ran, he held the 

front of his waistband. After a short chase, Bane caught up with Gossman and bit 

his arm. After running a few more steps, Gossman [*5]  fell, twisted, and drew a 

handgun from his waistband. Garringer yelled "gun." He testified that he believed 

Gossman fired at him and that he heard a clap and saw a flash of light. Garringer 

stopped abruptly, slipped, and fell to the ground. Jones heard the shout and saw 

Garringer fall before popping back up. Jones and Garringer then fired repeatedly 

at Gossman, until they determined he was no longer a threat. Gossman was 

pronounced dead at the scene. The medical examiner's report and further 

investigation revealed that Gossman was shot 24 times. An investigation also 

revealed Gossman had methamphetamine in his system, and his 9mm handgun 

was loaded but had not been fired. 

McElree v. City of Cedar Rapids, 983 F.3d 1009 (8th Cir. 2020) 

Law. 

Deadly force may not be used against a fleeing suspect unless the suspect constitutes an 

immediate threat of serious harm.  Tennessee v. Garner, 471 U.S. 1, 11, 105 S. Ct. 1694, 

85 L. Ed. 2d 1 (1985). 

The standard for reviewing an excessive force claim is based on what the officer knew or 

reasonably concluded at the time.  "An excessive force claim requires a showing that the 

officers used unreasonable force "judged from the perspective of a reasonable officer on 

the scene, rather than with the 20/20 vision of hindsight.""  McElree v. City of Cedar 
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Rapids, 983 F.3d 1009 (8th Cir. 2020) (quoting Swearingen v. Judd, 930 F.3d 983, 987 

(8th Cir. 2019)). 

Analysis. 

As a threshold matter, the court determined the stop itself to be reasonable under the 

circumstances of known narcotics activity involving the truck.  Though some factors were less 

established, the court noted that "reasonable suspicion does not require certainty, including in the 

identification context."  McElree at 1009.   

The serious nature of the threat posed by the escaping Gossman was substantiated by Gossman's 

act of drawing a handgun while the officers pursued.  When officers are faced with a firearm, it 

is reasonable to assume that the firearm is loaded and will be employed against the officers.   

The decision to employ deadly force is typically made in an instant.  If the officer foregoes 

employing deadly force when faced with a firearm, the situation may evolve and at some point 

application of deadly force by the officer may be deemed unreasonable, depending upon the 

nature of the evolving circumstances. Other case law, reviewed in other issues of this 

publication, has held that an officer may not ignore changing circumstances in application of 

force decisions.    

The issue of warning was raised by the plaintiffs.  They claimed that application of deadly force 

without warning was unreasonable.  The court noted that, in conjunction with the firearm 

produced by the decedent, the use of deadly force may proceed without warning.   "[N]o 

constitutional or statutory right exists that would prohibit a police officer from using deadly force 

when faced with an apparently loaded weapon." Id.  The current law on warning preceding 

application of deadly force is that warning should be given, if feasible.  "[W]here the decision to 

shoot must be made in a "split-second," as here, it is reasonable to forgo a warning."  Id.   

The appellate court affirmed the lower court dismissal of the case.   

Review and Analysis by Deputy City Attorney David Dero Phillips 

    Jon Gossman obituary photo.  

https://www.thegazette.com/subject/news/publi

c-safety/judge-rules-in-favor-of-cedar-rapids-

in-2015-officer-involved-shooting-jonathan-

gossman-20190408 
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Fatal High-Speed "Pursuit" 

Braun v. Burke  

983 F.3d 999 (8th Cir. 2020) 

United States Court of Appeals for the Eighth Circuit 

December 23, 2020 

High-speed driving by an Arkansas State Police Trooper resulted in the death of two other 

people.   

Facts. 

On the night of October 10, 2016, Trooper Burke was working a hit-and-run 

accident in a parking lot along Highway 70. While there, he saw a dark-colored 

sport utility vehicle ("SUV"), with flashing hazard lights, speed past. Trooper 

Burke estimated the SUV was traveling at ninety to ninety-five miles per hour in a 

fifty-five mile-per-hour zone. Less than two minutes later, Trooper Burke 

wrapped up the hit-and-run investigation, got into his police cruiser, and turned 

onto Highway 70 to pursue the SUV. 

Although Trooper Burke initially activated his emergency lights and sirens, he 

turned them off roughly twenty seconds later. During the pursuit, his speed 

averaged over ninety miles per hour, peaking at more than 110 miles per hour. In 

a later affidavit, Trooper Burke stated that he believed the SUV "posed a serious 

risk to the motoring public, thus creating a dangerous situation." "Believing that 

there was an emergently dangerous situation, [he] decided to try and stop the 

vehicle in order to end the risk to the public." 

As Trooper Burke headed east on Highway 70 searching for the SUV, Cassandra 

Braun was a passenger in a car driving west on the same highway. Roughly eight 

miles from where Trooper Burke started, Cassandra Braun's car turned left, 

entering Burke's lane. Although Trooper Burke tried to stop his car, he was 

unable. The resulting crash killed Cassandra Braun and seriously injured Trooper 

Burke. 

Braun v. Burke, 983 F.3d 999 (8th Cir. 2020) 

Law. 

One of the elements in a civil rights case under 42 USC 1983 requires a showing that the state 

actor's conduct was "so egregious, so outrageous, that it may fairly be said to shock the 

contemporary conscience."  Braun v. Burke, 983 F.3d 999 (8th Cir. 2020).  This can be proven 
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by showing "deliberate indifference" in a non-emergency situation, or by showing "intent to do 

harm" in an emergency.  A high-speed pursuit is subject to the "intent to do harm" standard.  

Analysis. 

In this case, the Court jumped straight to declaring the actions of the Trooper an "emergency 

pursuit."  In so doing, the "shocks the conscience" element necessarily fails as the rules of 

analysis are different for an emergency pursuit.   It hinges on deliberation.  In an emergency, 

there is no time for deliberation.  So the standard shifts from "deliberate indifference" to "intent 

to do harm."  In this case, the former would have benefited the plaintiff but the latter was 

unobtainable with these facts.   So case closed.  The end.  Or is it? 

Concurring Opinions. 

Citing a growing circuit split "on the level of culpability" in this type of case, two judges noted 

the lack of an objective standard as to the existence of an emergency.  One concurring opinion 

focused on the subjective, self-serving nature of the evidence.  The trooper merely stating in his 

affidavit that he thought this was an emergency was far too subjective to constitute sufficient 

evidence to be relieved of the "deliberate indifference" standard, according to that judge.    

The trooper claimed that seeing a vehicle across the road travelling at an estimated speed of 90+ 

mph constituted an emergency.  He also stated that it took him up to two minutes to begin his 

"emergency" pursuit.    

A vehicle traveling at 90+ MPH will in two minutes travel 3 miles or more.  Had the vehicle 

slowed down, the emergency would no longer apply.  So this Trooper began his pursuit with the 

offending vehicle three miles away and not in sight. To overtake a vehicle under those conditions 

would require reckless speeds over a substantial distance.  That is what happened and that is why 

a two people were killed eight miles past where the "pursuit" began. 

One of the concurring judges characterized the situation very bluntly. "This is not a case 

involving a high-speed pursuit of a fleeing suspect."  "The facts, when viewed in the light most 

favorable to Braun, show that this was instead a hunt for a suspect whose whereabouts were 

unclear."   

I believe that if these circumstances appear in a substantially similar case in the future, the 

findings will be different.   I am also of the opinion that an objective standard will soon be 

adopted in the Eighth Circuit, if not imposed by the US Supreme Court.   

Review and Analysis by Deputy City Attorney David Dero Phillips  
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No charges in fatal crash involving state trooper chase 

BY Max Brantley on December 28, 2016 9:58 am 

The State Police announced Tuesday that no charges would be filed in an October crash 

following a high-speed chase in Hot Springs that left two dead and a state trooper seriously 

injured. 

 

Two people were killed in a car attempting to make a left turn when it was smashed by a State 

Police vehicle driven by Trooper Brian Burke. He’d been in pursuit of another vehicle he’d 

reportedly pursued about a half-mile after observing it speeding on U.S. 70. The couple were 

new to Hot Springs and working in a restaurant opening.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://arktimes.com/arkansas-blog/2016/12/28/no-charges-in-fatal-crash-involving-state-

trooper-chase 
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Independent-Source and Inevitable-Discovery Doctrines 

United States v. Baez 

983 F.3d 1029 (8th Cir. 2020) 

United States Court of Appeals for the Eighth Circuit  

December 29, 2020 

  

A drug trafficker was convicted and appealed the denial of his motion to suppress evidence 

claiming the police illegally searched his home.  In reviewing this case the U.S. Eighth Circuit 

addressed numerous legal doctrines affecting search and seizure. 

 

Facts. 

 

  From September 2016 to May 2017, Baez distributed methamphetamine as part 

of a drug-trafficking conspiracy in Minnesota. On May 5, 2017, Officer Jacob 

Gruber stopped another member of the conspiracy, Rodolfo Anguiano, for expired 

license plates. Officer Gruber arrested Anguiano upon seeing numerous dryer 

sheets on the floor of his car as well as a fake Drug Enforcement Administration 

("DEA") badge and more than ten credit cards in his wallet. A search of the car 

revealed large wads of cash and additional credit cards in different names. 

 

Joined by two other officers, Officer Gruber proceeded to the hotel suite where 

Anguiano was staying. One of the officers knocked on the door. Baez's wife, 

Zyaira Gavino, opened the door and waved in the officers when they requested 

permission to enter. Baez was sitting in the front room of the suite next to 

Chevrolet keys and a methamphetamine pipe. The officers asked Gavino's consent 

to search "the room," which she granted, gesturing to some bags in the front 

room. In a backpack between Gavino and Baez, the officers found a Chevrolet 

Equinox owner's manual. After searching the front room of the suite, the officers 

proceeded through an open door to the back room and saw a locked armoire that 

appeared to be under cell-phone video surveillance. [*3]  The officers called for a 

canine unit, which alerted at the armoire and at an Equinox in the hotel parking lot 

that flashed its lights when an officer pressed the unlock and lock buttons on the 

Chevrolet keys. Officer Gruber searched the rest of the back room and discovered 

two large bags of methamphetamine hidden under a sink. 

 

At that point, Officer Gruber arrested Gavino and Baez. The officers obtained a 

warrant to search the hotel suite and the Equinox. In the armoire, they discovered 

methamphetamine and a firearm. In the Equinox, they discovered 

methamphetamine, another firearm, and a safe with ammunition as well as 

receipts in Baez's name. The next day, Baez made incriminating statements while 

in custody. 

 

United States v. Baez, 983 F.3d 1029 (8th Cir. 2020) 

 

Law.   
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"With limited exceptions, evidence acquired during, or as a consequence of, a search that 

violates the Fourth Amendment is inadmissible." United States v. Baez, 983 F.3d 1029 (8th Cir. 

2020). 

 

A search warrant is a valid means of acquiring evidence.  Consent is another valid means.  Two 

other exceptions are the legal doctrines of independent-source and inevitable-discovery.  The 

latter two means of preserving evidence assume that evidence would otherwise have been 

discovered if the unlawful search did not take place.   

 

Analysis. 

 

The court in this case goes to great pains to define the doctrines of independent-source and 

inevitable-discovery and then struggles with applying either.  This case is notable for its 

comprehensive treatment of these branches of search and seizure law, but leaves one confused as 

to which branch applies here.  This is understandable given the overlap of the two species and 

the degree of widespread inconsistency in application.   

 

"The independent-source doctrine applies if the evidence both would have been acquired by 

lawful means had the unlawful search not occurred and in fact was acquired (or reacquired) by 

these lawful means."  Id.  This definition offered by the court, quoting previous cases, would 

almost seem to encompass inevitable discovery.  In either doctrine, the evidence is assumed to be 

legally retrievable in some manner.  But it differs slightly. 

 

"The inevitable-discovery doctrine, on the other hand, applies if the evidence would have been 

acquired by lawful means had the unlawful search not occurred but in fact was not acquired (or 

reacquired) by these lawful means."  Id.  So the means the evidence was obtained is the 

difference.  In independent-source, the evidence was lawfully obtained, but with a violation 

embedded in the process. In inevitable-discovery the evidence was obtained as a direct result of 

an illegality.  Again, in both circumstances, the evidence is believed to be ultimately obtainable 

had a violation not occurred.   

 

The Court goes on to add even more wrinkles to the analysis of inevitable-discovery. In some 

prior cases, the court has added an extra step.  Not only must the evidence have been 

discoverable by lawful means, but additionally, those lawful means must have been actively 

pursued by law enforcement.  An example would include getting a warrant.  

 

To get matters back in hand, the court acknowledged that the requirement for actively pursuing 

an independent line of investigation has been getting watered down over time.  In early cases, the 

alternative line could have been little more than a frame of mind or an awareness that getting a 

warrant may become necessary and in one case, there was no active alternative at all.  Here, the 

court noted that the officers "understood that [getting a warrant] was an option" Id.   

 

The court reluctantly applied the inevitable-discovery doctrine and held that all requirements 

were met.   



16 
 
 

 

An interesting note in this case is that the lower court managed to evade the entire issue by 

holding that Baez lacked standing to challenge the search of the back sink area as he had no 

expectation of privacy there.  All roads lead to a conviction on these facts and the lower court 

was affirmed.   

 

Review and Analysis by Deputy City Attorney David Dero Phillips  
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Arkansas Court of Appeals Suppresses Evidence Obtained After Warrantless Entry Into 

Home  
 

Abernathy v. State 

 

FACTS TAKEN FROM THE CASE 

 On October 13, 2018, Saline County Deputy Danny Rucker responded to a report of 

property damage on White Estates Road, stating that a red Grand Am had been driving 

suspiciously back and forth and had hit a mailbox prior to driving off.  A Bryant police officer 

reported that he had just stopped a similar vehicle and that the driver was Kenneth Abernathy.  

Rucker was familiar with Abernathy, his vehicle, and where he lived.  Rucker also knew that 

Robert Johnson, who used a wheelchair, lived with Abernathy.   

 Rucker went to Abernathy's trailer and saw the red Grand Am in the driveway.  Rucker 

noticed damage to the front of the vehicle.  It was raining heavily when Rucker went to the front 

porch, which had no roof, and knocked on the door.  Johnson opened the door, and Rucker 

stepped into the threshold of the door and asked to speak with Abernathy.  Johnson yelled for 

Abernathy, who was not in the room and replied "What?", and Rucker yelled that it was the 

sheriff's department, and he needed to speak with him.  While standing at the threshold to get out 

of the rain, Rucker noticed a strong odor of methamphetamine being burned.  Abernathy pulled 

back a blanket that had been used as a door between the living room and bedroom, and when this 

occurred Rucker saw Abernathy and a female sitting on his bed with a meth pipe.  Rucker asked 

Abernathy if he was smoking meth and also said that he was there to talk about the mailbox 

incident.  Abernathy admitted to hitting the mailbox and admitted to smoking meth.  Abernathy 

was angry with Johnson for opening the door.  Rucker detained Abernathy and sat him on the 

couch before going into the bedroom to retrieve the pipe and to make sure the woman was not 

armed.  Abernathy said, "It's mine, it's all mine."  Abernathy was arrested and charged with two 

felony drug charges.   

ARGUMENT AND DECISION BY THE ARKANSAS COURT OF APPEALS  

 Abernathy argued that Deputy Rucker's warrantless entry into the home occurred without 

consent and that any contraband obtained after the illegal entry should be suppressed.  The 

Arkansas Court of Appeals agreed with Abernathy and held that Rucker entered the home 
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without legal justification, and any evidence obtained as a result of Rucker's entry was 

suppressed. 

 In its reasoning, the Court cited Payton v. New York, 445 U.S. 573, which said that the 

illegal entry by law enforcement officers into the home of citizens is the chief evil the Fourth 

Amendment to the U.S. Constitution is intended to protect against and therefore is of the highest 

degree of seriousness.  The Court noted that the same protection issues from the Arkansas 

Constitution.  A warrantless entry into a private residence is presumptively unreasonable under 

the Fourth Amendment and the Arkansas Constitution.  The Court said that presumption may be 

overcome by law enforcement obtaining proper and timely consent to conduct a warrantless 

search.  Consent to search the premises can be given only by a person who, by ownership or 

otherwise, is apparently entitled to give or withhold it.  The test is whether the facts available to 

the police officer when the entry occurred would give a person of reasonable caution reason to 

believe that a consenting party had authority over the premises and in fact gave consent.  The 

Court stated that consent to an invasion of privacy must be proved by clear and positive 

testimony, and that it is inappropriate to sanction entry into the home based upon any concept of 

"implied consent."  Finally, it should be noted that in Arkansas a search of the home based upon 

consent is not valid unless the consenting person was informed of their right to refuse consent. 

 In summary, the Court concluded that the State failed to meet its burden of proving by 

clear and positive testimony that Johnson "consented" to Rucker's entry.  Johnson did not invite 

Rucker into the home, and Rucker did not claim that he was invited into the home.  The Court 

stated that there is no weather exception to the federal and state constitutional protections against 

a warrantless entry into a home.  The evidence was suppressed.    

 Case: This case was decided by the Arkansas Court of Appeals on February 24, 2021, 

and was an appeal from the Saline County Circuit Court.  The case citation is Abernathy v. State, 

2021 Ark. App. 79.       

 

Review and Analysis by Senior Deputy City Attorney Taylor Samples  
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