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The City Fireworks Ordinance 

Code of Ordinances for the City of Springdale  

Section 46-56 

 

Every year at about this time numerous questions emerge dealing with fireworks.  Most people 

will rely on advice given to them by the Police Department.  In addition, the Police Department 

inevitably receives a substantial number of calls regarding fireworks issues in the city from the 

end of June through the first part of July of any year. The primary City ordinance on fireworks is 

found at Section 46-56 of the Code of Ordinances for the City of Springdale. 

 

Selling Fireworks - Section 46-56(a) 

 

Prior to 2003, fireworks sales within the city limits were strictly prohibited by ordinance. 

However, in 2003, the Springdale City Council amended the fireworks ordnance to allow that. 

Now, in order to sell fireworks in the City, a permit to sell fireworks must be obtained from the 

City Clerk. Before a location can obtain a permit to sell fireworks, certain requirements must be 

met. Then, once a permit has been issued, the ordinance places several restrictions on the selling 

of fireworks within the city limits. Specifically:  

 

  No fireworks shall be sold or stored within a permanent structure of the city. 

  Fireworks stands shall be located in C-2,C-5, or A-1 zones.  The A-1 property must have 

frontage on a federal or state highway. 

  Fireworks may only be sold between June 28th and July 5th. 

  All locations where fireworks are sold must comply with all fire codes and must be inspected 

by the fire marshal prior to the sale of fireworks. 

  No person selling fireworks within the city shall be allowed to sell any fireworks which travel 

on a stick as discharge of these types of fireworks is prohibited within the city. 

  No fireworks stand shall be located within 250 feet of a fuel dispensing facility. 

  All fireworks stands must have at least a 50 foot setback from the street/highway. 

  No person under the age of 16 shall be allowed to purchase fireworks in the city. 

  All locations where fireworks are sold within the city shall post a sign, visible to the public, 

which states, "The discharge of bottle rockets or fireworks that travel on a stick are prohibited in 

the City of Springdale." 
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Prohibited Fireworks – Section 46-56 (b) 

 

It is a violation of the City’s fireworks ordinance for anyone to discharge or sell bottle rockets 

within the city limits of Springdale, even during the time when other fireworks are allowed to be 

discharged. However, the mere possession of bottle rockets is not prohibited. 

 

Permitted Locations/Times – Section 46-56 (c) 

 

Section (c) of the ordinance sets forth when legal fireworks may be discharged within the city 

limits. The ordinance provides that legal fireworks may be discharged on private property 

between the hours of 8:00 a.m. and 10:00 p.m. beginning on July 1st and ending on July 4th. 

Therefore, anyone discharging fireworks after 10:00 p.m. on the night of the 4th would be in 

violation of the City’s fireworks ordinance. 

 

To be in compliance with the ordinance, the owner of the private property where the fireworks 

are being discharged must consent to this activity.  Furthermore, the ordinance requires that all 

persons under the age of 16 who are participating in the discharge of fire-works must be 

supervised by a person of at least 21 years of age. 

 

Review by Ernest B. Cate, City Attorney 

 

Top of Document 
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Search and Seizure - Administrative Search 

Riggs v. Gibbs 

No. 17-3388, 2019 U.S. App. LEXIS 13777 

US Eighth Circuit Court of Appeals 

May 8, 2019 

 

Riggs owned two businesses, Coffee Wonk and Wonk Exchange, both in Kansas City, 

Missouri. Police search both establishments, one of which was believed to be licensed to serve 

alcohol, for compliance as a pretext to locate and seize contraband related to K2 manufacture and 

production.  Qualified immunity was denied.    

Facts.   

On September 27, 2010, Officers Barbour and Feagans received a burglary call 

from the owner of Suite 200 at 3535 Broadway. When they arrived, they 

investigated the burglary, but were unable to find the burglar. They met 

Christopher Long, the building manager, who accompanied Officer Barbour as he 

began to search the second floor. Long opened the door to Suite 201, although 

there were no signs of prior entry. After Long opened the door, Officer Barbour 

saw lab equipment in Suite 201. Officer Barbour did not see anything that led him 

to believe that the lab was illegal or an active meth lab, but he did recognize 

chemicals marked with a skull and cross bones, which he believed were 

dangerous. He and Officer Feagans then asked Metro Meth Drug Task Force to 

process the lab, which it did without Riggs's consent. Items were seized from 

Suite 201. 

 

That same day, Detective Toigo received a call that a robbery had occurred at 

Coffee Wonk. When he arrived, he interviewed the Coffee Wonk store clerk and 

began processing the scene. He looked behind the counter for fingerprints. He 

also went to the parking garage adjacent to the building, where he found some 

Syn brand incense. He called Detective Taylor, who then arrived at the scene with 

Detective Acton. At some point, Detective Toigo showed Detective Taylor 

packages of Syn incense located behind the counter at Coffee Wonk. They did not 

immediately know whether the Syn incense was illegal. Riggs also arrived at 

Coffee Wonk. Detectives Toigo, Taylor and Acton seized Syn incense from 

behind the Coffee Wonk counter. 

… 

In 2012, Gary Majors, manager of the city authority in charge of regulating liquor 

licenses, received a tip that a business at 35th and Broadway with "coffee" in its 

name was selling K2, a synthetic cannabinoid. Majors searched the electronic 

database and determined that an establishment named "Coffee Wonk" at 3535 

Broadway had a liquor license. At Majors's instruction, an employee e-mailed 

Sergeant Dumit and explained that Majors had received a complaint regarding K2 

sales at Coffee Wonk, an establishment that sells alcohol. Some time later, Majors 
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realized that Coffee Wonk did not have a liquor license, but he made no effort to 

inform KCPD of his mistake. 

 

On October 3, 2012, Detective Whaley entered Coffee Wonk to attempt a 

controlled buy. He asked for either Mr. Happy or Mr. Green. The clerk explained 

that Coffee Wonk did not have either of these brands of incense and sold him 

Remix, which was stored under the counter and out of sight. Detective Whaley 

believed the item he purchased was contraband because of its packaging and the 

way it was sold. Shortly after Detective Whaley purchased the Remix, Detectives 

Onik and Gibbs entered Coffee Wonk. Sergeant Dumit followed them. Detective 

Gibbs could not see the Remix supply until he went behind the counter near the 

register, at which point he seized all that he found. Detective Gibbs also seized an 

envelope full of money, which included the money Detective Whaley used to buy 

the Remix. Detective Onik seized Remix found in a back room. 

 

Riggs v. Gibbs, No. 17-3388, 2019 U.S. App. LEXIS 13777, at *3-5 (8th Cir. 

May 8, 2019)   

 

Law. 

Under the plain-view doctrine, "officers may seize an object without a warrant if they are 

lawfully in a position from which they view the object, the incriminating character of the object 

is immediately apparent, and the officers have a lawful right of access to the object."  

Riggs v. Gibbs, No. 17-3388, 2019 U.S. App. LEXIS 13777, at *9 (8th Cir. May 8, 2019) 

(quoting United States v. Brown, 653 F.3d 656, 661 (8th Cir. 2011))  

Consent may provide the basis for lawful presence and lawful access to the item seized.  Id. 

Analysis. 

The Defendant Officers' argument in the civil law suit was that the actions in 2012 were 

permissible as part of an administrative search, or a so-called "tavern check."   The argument in 

the 2010 incident was that they had consent from someone who had apparent authority to grant 

that consent.  In the latter event, the factual dispute is whether law enforcement should have 

relied on that apparent authority.   

In Arkansas, the effectiveness of third party consent is a factual determination upon review of the 

totality of circumstances.   "…[W]hen the prosecution seeks to justify a warrantless search by 

proof of voluntary consent, it is not limited to proof that consent was given by the defendant …, 

but may show that permission to search was obtained from a third party … who possessed 

common authority over or other sufficient relationship to the premises or effects sought to be 

inspected. ... Arkansas Rules of Criminal Procedure, Rules 11.2(c) and 11.3, are in accord."  

Hillard v. State, 321 Ark. 39, 44, 900 S.W.2d 167, 169 (1995).  "…[T]hird party consent, like 

other factual determinations relating to searches and seizures, must be judged against an 
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objective standard: would the facts available to the officer at the moment warrant a man of 

reasonable caution in the belief that the consenting party had authority over the premises?"  Id.   

In the Riggs case, the Court of Appeals did not make a determination as to whether officers 

should have assumed that the building manager had the authority to allow a search.  The Court 

merely acknowledged that apparent authority is disputed based on circumstances alleged in the 

pleadings, thereby making the dispute a factual question.   

The main reason that Qualified Immunity was not granted in either incident had to do with the 

disputed facts. Where a key fact is in dispute, qualified immunity is not appropriate unless under 

either version of the facts, it would apply.   

In this case, Detective Toigo did not seize the Syn incense in 2010 during his initial search as he 

did not know if Syn was an illegal substance.    Therefore, the "plain view" doctrine did not 

apply to any subsequent seizure.  According to Riggs's version of events, he unequivocally 

withdrew consent to seize the Syn incense located behind the counter.  Seizing property where 

there is no consent and no exigency is presumptively unreasonable.  The dispute as to whether 

consent existed for the seizure and whether it was reasonable for officers to make that 

assumption is what defeated qualified immunity.    

In the 2012 incident, officers failed to obtain a warrant to search for and seize contraband and 

were unable to justify the act of contemporaneous search and seizure based on probable cause 

alone, due to facts in dispute.   

Where the appeal of denial of qualified immunity is based on disputed facts, the Court of 

Appeals acquires no jurisdiction to hear the appeal.   The case may go forward.  This case did not 

create any new law. 

 

Review by David Dero Phillips, Deputy City Attorney 
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Sossamon v. State 

TITLE: Arkansas Court of Appeals Suppresses Evidence Found in Bags Removed From 

 Vehicle Prior to Officer Establishing Probable Cause to Search Vehicle 

 

FACTS TAKEN FROM THE CASE 

 Karen Sossamon was stopped for speeding by Officer Justin Gentry at 2:30 a.m.  

Sossamon was driving a vehicle that belonged to Selah Dyer, who was a passenger in the back 

seat, along with a third woman, Angela Kush, who was a passenger in the front seat.  Sossamon 

provided a false name to Officer Gentry, but Officer Gentry was not aware until later that the 

name provided by Sossamon was false.  Officer Gentry asked the women what they were doing, 

and the women responded that they were going to the casino.  Officer Gentry found this 

suspicious since at 2:30 a.m. people usually were leaving the casino, not going to the casino.   

 While Officer Gentry was gathering information, Dyer, the owner of the vehicle, 

consented to a search of the vehicle.  Officer Gentry told Sossamon, the driver, and the other 

passenger to exit the vehicle and told them that Dyer had given consent to search.  Sossamon 

immediately became agitated and yelled that she did not want Officer Gentry to search her bags.  

Officer Gentry allowed Sossamon to retrieve two bags in the back seat that she claimed belonged 

to her.   

 During the course of his search of the car, Officer Gentry found a purse in the back seat 

of the car, and inside the purse Officer Gentry discovered a pipe and methamphetamine.  Dyer 

claimed ownership of the purse.  Believing that he now had probable cause to search the other 

bags that had already been removed from the car, Officer Gentry told Sossamon what he had 

found and asked her if she had anything illegal in her bags.  Sossamon replied that she did not, 

and Officer Gentry told her that he was going to search them anyway on the basis of what he had 

found in Dyer's purse.  During the course of searching Sossamon's bags, Officer Gentry found 

marijuana, hydrocodone, methamphetamine, scales, baggies, and other paraphernalia.  At the 

time of searching Sossamon's bags, Officer Gentry was still unaware that she had provided him 

with a false name.    

   

ARGUMENT AND DECISION BY THE COURT OF APPEALS 

 On appeal to the Arkansas Court of Appeals, Sossamon argued that the warrantless 

search of her bags was unconstitutional, claiming that consent to search the vehicle given by its 
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owner, Dyer, did not include consent to search Sossamon's bags, and also claiming that Officer 

Gentry did not have probable cause to search her bags.  The Court noted that a warrantless search 

or seizure is per se unreasonable unless it falls under a recognized exception to the warrant 

requirement.  The burden of proof is on the State to justify the search. 

 

CONSENT 

 Consent of the subject of the search is an exception to the warrant requirement when the 

State proves by clear and positive testimony that consent was freely and voluntarily given.  The 

Court said that Dyer, the owner of the vehicle, undisputedly gave consent to search her vehicle, 

while Sossamon, the driver of the vehicle, undisputedly withheld consent to the search of her 

personal belongings.  The Court noted that Officer Gentry allowed Sossamon to remove her bags 

from the vehicle because of her refusal to consent, and the State therefore clearly failed to prove 

that Sossamon consented to a search of her person.   

 The Court said that the issue then becomes whether Dyer's consent to the search of the 

vehicle somehow extended to Sossamon's belongings.  The Court said that where there are no 

limits placed on the search of a vehicle, the consent to search includes any containers found 

inside the vehicle, but a suspect may of course delimit as he chooses the scope of the search to 

which he consents.  The Court concluded that Dyer's consent did not extend to a search of 

Sossamon's personal belongings.  The Court noted that Sossamon withheld consent to search her 

personal belongings that had already been removed from the vehicle at the time of the initial 

search; that Sossamon clearly had the right to withhold consent to a search of her belongings; 

and that a passenger in another person's vehicle has standing to contest the search of his or her 

own personal belongings inside the vehicle.  The Court stated that Sossamon very definitely 

placed a limit on the scope of the search, and any reasonable person would have understood her 

statements as limiting the scope of Officer Gentry's search, and indeed expressly denying him the 

ability to search.   

 

PROBABLE CAUSE 

 The Court next addressed whether the "automobile exception", or Carroll doctrine, 

another exception to the warrant requirement which recognizes the mobile nature of automobiles 

and justifies a search based on probable cause, applied in this context.  Arkansas has codified the 
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automobile exception to the warrant requirement in Arkansas Rule of Criminal Procedure 14.1, 

which says that a police officer who has reasonable cause to believe that a moving vehicle 

contains things subject to seizure may, without a search warrant, stop, detain, and search the 

vehicle and may seize things subject to seizure discovered in the course of the search where the 

vehicle is on a public way.  Reasonable cause exists when officers have trustworthy information 

that rises to more than mere suspicion that the vehicle contains evidence subject to seizure and a 

person of reasonable caution would be justified in believing an offense has been committed or is 

being committed.   

 In this case, the issue became whether the consent based search of the vehicle that 

uncovered the drugs in Dyer's purse led to Officer Gentry having probable cause to then search 

Sossamon's personal belongings.  The Court concluded that it did not; that is, that the discovery 

of the drugs in Dyer's purse did not provide probable cause to search Sossamon's bags.  In its 

reasoning, the Court noted that Officer Gentry testified that he did not have probable cause to 

search Sossamon's bags when she removed them from the vehicle, but instead Officer Gentry's 

search was based on Dyer's consent to search the vehicle.  Secondly, the Court reasoned that 

Sossamon's bags were not inside the vehicle at the time Officer Gentry searched them, but that 

they had been removed before the search of the car even began.  Had Sossamon's bags been 

located inside the vehicle at the time probable cause arose, then per the United States Supreme 

Court holding in Wyoming v. Houghton, 526 U.S. 295 (1999) (where officer developed probable 

cause to search vehicle as he approached vehicle, then searched a passenger's purse that was 

found inside vehicle, evidence was held to be admissible), the evidence found in her bags likely 

would have been admissible.  The Arkansas Court of Appeals held that the holding in the 

Houghton case that police officers with probable cause to search a car may inspect a passenger's 

belongings found in the car that are capable of concealing the object of the search did not apply 

in the context of this case because (1) Officer Gentry's initial search was based on consent, and 

(2) Sossamon's belongings had already been removed from the vehicle.   

 In summary, the Court said that Officer Gentry conceded that he did not have probable 

cause to search the vehicle when he pulled it over, but that his search was based on Dyer's 

consent.  Moreover, Officer Gentry conceded that at the time he pulled the vehicle over, he did 

not have probable cause to search Sossamon's personal belongings.  By the time Officer Gentry 

discovered the drugs in Dyer's purse, Sossamon's bags were no longer inside the vehicle.  Officer 
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Gentry did not articulate any basis for searching Sossamon's bags other than his discovery of 

drugs inside Dyer's purse.  The discovery of drugs in Dyer's purse did not give rise to probable 

cause to search Sossamon's bags.  Therefore, the evidence found in Sossamon's bags should have 

been suppressed by the trial court, and the case was reversed and remanded to the trial court.   

 

 Case: This case was decided by the Arkansas Court of Appeals on May 8, 2019, and 

was an appeal from the Sevier County Circuit Court.  The case citation is Sossamon v. State, 

2019 Ark. App. 262.    

 

 Note From Prosecutor: The particular factual context of this scenario is one that is not 

likely to arise very often.  The Court spent time distinguishing the facts of the case to the facts 

presented in the  case.  The Court pointed-out in this case that the search was initiated not as a 

probable cause search, but as a consent based search, that the person whose possessions were 

searched had unequivocally denied consent, and that the bags searched had already been 

removed from the vehicle at the time probable cause arose to search the vehicle.  Had probable 

cause existed at the moment Officer Gentry approached the car (as it did in Houghton when the 

officer upon approach saw a syringe in an occupant's pocket), then Officer Gentry would have 

had probable cause to search the vehicle and any containers therein where contraband could be 

found.  Alternatively, had Sossamon denied consent, but instead of removing the bags from the 

car left them in the car, then Officer Gentry likely would have been able to search them after 

having acquired probable cause to search the vehicle, so long as the bags were still in the car at 

the time probable cause was established.      

 

Review by Taylor Samples, Senior Deputy City Attorney 
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Pargament v. State 

TITLE: Arkansas Court of Appeals Holds Probable Cause of Traffic Violation Did Not Exist 

 Where Other Vehicle Caused Seized Vehicle to Follow Too Closely 

 

FACTS TAKEN FROM THE CASE 

 Trooper Josh Elmore of the Arkansas State Police was driving in the left lane of Interstate 

40 when he saw Eliot Pargament's black vehicle in the right lane.  A white vehicle pulled in front 

of Pargament's vehicle (moving from the left lane to the right lane), and at that point, Pargament 

was driving too closely to the white vehicle.  Trooper Elmore followed Pargament for "a little 

bit" (about 30 seconds) before turning on his blue lights.  Trooper Elmore did not recall how fast 

either vehicle was going, but it was not considerably slower or faster than the speed limit, which 

was seventy miles per hour.  Trooper Elmore believed that if the front vehicle stopped quickly, a 

vehicle following within that distance and at that speed would cause an accident.  Trooper 

Elmore acknowledged that the only reason he pulled Pargament over was because of the distance 

between Pargament's vehicle and the white vehicle that pulled in front of Pargament.  This was 

not a situation in which Pargament was travelling too fast and ran up on the back of the other 

vehicle.  The only reason Pargament was following too close was because the white vehicle had 

pulled in front of him.    

 Following the stop, marijuana was found in Pargament's vehicle.  After a suppression 

hearing, the trial court held that Trooper Elmore had probable cause to stop Pargament because 

his vehicle was travelling too closely to the white vehicle.  Pargament argued that there was no 

probable cause for the stop and that because the stop was unconstitutional, the evidence seized as 

a result of the stop should have been suppressed as fruit of the poisonous tree. 

ARGUMENT AND DECISION BY THE ARKANSAS COURT OF APPEALS  

 The Arkansas Court of Appeals quoted Ark. Code Ann. Section 27-51-305 as follows, the 

"driver of a motor vehicle shall not follow another vehicle more closely than is reasonable and 

prudent, having regard for the speed of vehicles and the traffic upon and the condition of the 

highway."  A police officer may stop and detain a motorist when the officer has probable cause 

to believe that a traffic offense has occurred.  Probable cause exists when the facts and 

circumstances within an officer's knowledge are sufficient to permit a person of reasonable 

caution to believe that an offense has been committed by the person suspected.  The relevant 

inquiry is whether the officer had probable cause to believe that the defendant was committing a 
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traffic offense at the time of the initial stop, not whether the driver was actually guilty of a traffic 

offense.   

 The Arkansas Court of Appeals held that the trial court clearly erred in finding that 

Trooper Elmore had probable cause to stop Pargament, and the trial court made a mistake in 

finding that probable cause existed for the traffic stop.  Therefore, Pargament's conviction was 

reversed.  For its reasoning, the Court pointed-out that the only reason Pargament was following 

too close was because the other vehicle had pulled in front of him, that this was not a situation 

where Pargament was travelling too fast and ran up on the back of the other vehicle, and that 

Pargament was not travelling considerably above or below the seventy-mile-an-hour speed limit.  

Also, Trooper Elmore acknowledged that the white vehicle had accelerated and pulled ahead 

slightly as Trooper Elmore changed lanes and got behind Pargament's vehicle.  Trooper Elmore 

acknowledged that if he had waited another ten seconds before stopping Pargament, the 

acceleration of the white vehicle would have opened the distance between it and Pargament's 

vehicle.  In summary, the facts and circumstances within Trooper Elmore's knowledge were not 

sufficient to permit a person of reasonable caution to believe Pargament had committed the 

traffic offense of following too close; instead, the fault in the situation lay more with the driver 

of the white vehicle who pulled into Pargament's lane, and Trooper Elmore did not allow enough 

time (30 seconds) for Pargament to correct the situation that he did not cause.   

 Case: This case was decided by the Arkansas Court of Appeals on May 29, 2019, and 

was an appeal from the Crawford County Circuit Court.  The case citation is Pargament v. State, 

2019 Ark. App. 311.    

Review by Taylor Samples, Senior Deputy City Attorney 

 

Top of Document 

  



13 
 

 

Civil Rights - Use of Deadly Force 

Smith v. Kilgore 

No. 18-1040, 2019 U.S. App. LEXIS 17391 (8th Cir. June 11, 2019) 

US Eighth Circuit Court of Appeals 

 

Raymond A. Smith was shot and killed by pursuing police after Smith fired a shot at one 

officer and pointed his weapon at another.  The family sued under 42 USC 1983 for wrongful 

death and other claims.  The case was dismissed.    

Facts.   

About 4:00 P.M. on May 26, 2012, officers Abidovic and Keller were dispatched 

on a report of suspicious activity in a park. Officer Abidovic found two people 

nearly fitting the dispatcher's description, one later identified as Raymond Smith. 

Officer Abidovic approached the suspects, who began walking away. He yelled, 

"Stop, come talk to me!" Smith began running away from officer Abidovic, out of 

the park. Officer Abidovic chased him on foot. Officer Keller radioed dispatch 

about the pursuit. Officers Krueger and Taylor were dispatched to assist. 

 

Chasing Smith into a parking lot, officer Abidovic saw a gun in his hand. He 

announced over dispatch radio, "He's armed!" He pointed his gun at Smith, 

shouting, "Drop the gun!" Smith did not drop it. As Smith was climbing over a 

chain-link fence, he fired a shot at officer Abidovic. Officer Abidovic then [*3]  

fired three shots at Smith. Officer Keller radioed dispatch, "Shots fired." From 

their patrol car, officers Krueger and Taylor found Smith on the other side of the 

fence. They saw him begin to raise his gun in their direction. Officer Krueger 

fired five shots at Smith. He fell to the ground. Officer Abidovic called for an 

ambulance. Smith died from the gunshot wounds. 

 

Smith v. Kilgore, No. 18-1040, 2019 U.S. App. LEXIS 17391, at *2-3 (8th Cir. 

June 11, 2019)  

 

Law. 

Use of deadly force is considered to be a seizure subject to Fourth Amendment.   Smith v. 

Kilgore, No. 18-1040, 2019 U.S. App. LEXIS 17391, at *10 (8th Cir. June 11, 2019) 

"The use of deadly force is reasonable [*11]  where an officer has probable cause to believe that 

a suspect poses a threat of serious physical harm to the officer or others."  Smith v. Kilgore, at 

*10-11. 

"An officer's use of deadly force is objectively reasonable against armed suspects who point their 

gun toward officers."  Id at *11. 
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Analysis. 

The Defendant Officers' were in pursuit of a fleeing subject.  Under the landmark case of 

Tennessee v. Garner, 471 U.S. 1, 7 (1985), deadly force may not be used against a fleeing felon 

who does not otherwise present a danger to officers or others.  The Court in this case held as 

"undisputed facts" that the subject, Smith, was armed and had fired a shot at one of the pursuing 

officers and later in the pursuit was in the process of pointing his weapon at another officer.  

These facts elevated the circumstances to those of a significant threat of death or serious physical 

injury to pursuing officers.  It was objectively reasonable for officer Abidovic, then officer 

Krueger, to use deadly force under these circumstances.  Smith v. Kilgore, No. 18-1040, 2019 

U.S. App. LEXIS 17391, at *12 (8th Cir. June 11, 2019) 

The factual determination by the trial Court that Smith was armed was disputed by the plaintiff.  

The plaintiff asserted that the lack of agreement of the statements as to seeing the weapon and 

the lack of video evidence created a dispute as to the facts.  The Court held that witnesses' 

testimony that they did not see the gun minutes before or after his confrontation with police did 

not create a genuine issue.  Additionally, the Court noted that only admissible or potentially 

admissible evidence could be considered in establishing facts.  Second and third-hand accounts 

of potentially conflicting testimony, or "double hearsay" could not form the basis of a fact in 

controversy.   

A final claim made by the decedent's estate in this case was denial of prompt medical treatment.  

The plaintiff argued that the record did not establish who called EMS.  The Fourteenth 

Amendment's Due Process Clause "require[s] the responsible government or governmental 

agency to provide medical care to persons . . . who have been injured while being apprehended 

by the police." Id (quoting City of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 

(1983)). 

The court noted that MVR records established that EMS was contacted by Officer Abidovic less 

than a minute after the shooting.  This and all claims by the plaintiff were without merit. 

The Court dismissed all counts by granting a motion for summary judgment by the Defense.  

This was an interesting procedural means of dismissal.  Qualified immunity was not mentioned 

in the appellate case.  Instead, the Defense moved directly for dismissal.    

Author's Note:  This case stands for the sad reality that faithful adherence to the law does not 

foreclose litigation.    

Review by David Dero Phillips, Deputy City Attorney. 
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