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City Attorney Law Letter First Edition, July 1, 1997 

Honorable Jeff Harper, Former City Attorney 

 

July 1, 2022, marks the 25th Anniversary of the first edition of CALL (City Attorney Law 

Letter). I have been asked to write a brief article about how and why CALL was started. 

 

I was first elected City Attorney of Springdale, Arkansas, in November, 1986. I took office on 

January 1, 1987. The Office of City Attorney was part-time until becoming full-time on January 

16, 1996, when the entire City Attorney staff moved to the City Administration Building. 

 

In the first article in CALL in the July 1997 edition, I set out my reasons for initiating the 

publication. "The purpose of this publication is to provide better communication between the 

Springdale City Attorney's Office and Springdale law enforcement personnel about legal issues 

affecting officers on the street." 

 

My last day as City Attorney of Springdale was on December 31, 2012. From July 1, 1997, 

through the last CALL I worked on dated December 31, 2012, there were 63 editions of CALL 

containing a total of 653 articles written by twelve (12) different people. Over those years, I had 

two employees design the various covers of CALL, Tonya Patrick, who later left the City 

Attorney's Office and became an attorney, and Cindy Horlick, who was my Administrative 

Assistant for my entire 26 years as City Attorney. 

 

In my last publication (December 31, 2012), I wrote an article thanking everyone for the support 

of CALL. "I want to thank all Springdale Police personnel for their support of CALL throughout 

the 15 1/2 years CALL has been published." The article also noted that CALL was also provided 

to other Arkansas law enforcement agencies and was read on-line.  Also in the article, I wrote 

that "my successor, Ernest Cate, has told me that he plans on continuing the C.A.L.L. 

publication." 

 

Jeff Harper 

Springdale City Attorney from January 1, 1987 through December 31, 2012 

 

NOTE FROM CURRENT STAFF: 

The City Attorney Law Letter in the 21
st
 century continues to include articles on substantive and 

procedural criminal law and now also provides more emphasis on civil rights law.  This 

exploding field of litigation is becoming increasingly prominent in Springdale.  A particular area 

of expansion is the duty to intervene.  Rarely seen just five years ago, now such cases are 

common in the US Eighth Circuit.  As the civil rights judicial landscape changes, the authors of 

the City Attorney Law Letter will continue to highlight new and emerging legal trends in civil 

rights law as we continue to keep law enforcement informed of changes in criminal law.   

 

David D. Phillips, Deputy City Attorney 
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Deputy City Attorney Garrett Harlan 

 

Garrett Harlan has joined the Springdale City Attorney Team.  He works in the Criminal 

Division and is responsible for affidavit preparation and trial litigation.  He comes from the 

Washington County Attorney's Office.   Garrett is a native Arkansan.       
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The City Fireworks Ordinance 

Code of Ordinances for the City of Springdale  

Section 46-56 

 

Every year at about this time numerous questions emerge dealing with fireworks.  Most people 

will rely on advice given to them by the Police Department.  In addition, the Police Department 

inevitably receives a substantial number of calls regarding fireworks issues in the city from the 

end of June through the first part of July of any year. The primary City ordinance on fireworks is 

found at Section 46-56 of the Code of Ordinances for the City of Springdale. 

 

Selling Fireworks - Section 46-56(a) 

 

Prior to 2003, fireworks sales within the city limits were strictly prohibited by ordinance. 

However, in 2003, the Springdale City Council amended the fireworks ordnance to allow that. 

Now, in order to sell fireworks in the City, a permit to sell fireworks must be obtained from the 

City Clerk. Before a location can obtain a permit to sell fireworks, certain requirements must be 

met. Then, once a permit has been issued, the ordinance places several restrictions on the selling 

of fireworks within the city limits. Specifically:  

 

  No fireworks shall be sold or stored within a permanent structure of the city. 

  Fireworks stands shall be located in C-2,C-5, or A-1 zones.  The A-1 property must have 

frontage on a federal or state highway. 

  Fireworks may only be sold between June 28th and July 5th. 

  All locations where fireworks are sold must comply with all fire codes and must be inspected 

by the fire marshal prior to the sale of fireworks. 

  No person selling fireworks within the city shall be allowed to sell any fireworks which travel 

on a stick as discharge of these types of fireworks is prohibited within the city. 

  No fireworks stand shall be located within 250 feet of a fuel dispensing facility. 

  All fireworks stands must have at least a 50 foot setback from the street/highway. 

  No person under the age of 16 shall be allowed to purchase fireworks in the city. 

  All locations where fireworks are sold within the city shall post a sign, visible to the public, 

which states, "The discharge of bottle rockets or fireworks that travel on a stick are prohibited in 

the City of Springdale." 
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Prohibited Fireworks – Section 46-56 (b) 

 

It is a violation of the City’s fireworks ordinance for anyone to discharge or sell bottle rockets 

within the city limits of Springdale, even during the time when other fireworks are allowed to be 

discharged. However, the mere possession of bottle rockets is not prohibited. 

 

Permitted Locations/Times – Section 46-56 (c) 

 

Section (c) of the ordinance sets forth when legal fireworks may be discharged within the city 

limits. The ordinance provides that legal fireworks may be discharged on private property 

between the hours of 8:00 a.m. and 10:00 p.m. beginning on July 1st and ending on July 4th. 

Therefore, anyone discharging fireworks after 10:00 p.m. on the night of the 4th would be in 

violation of the City’s fireworks ordinance. 

 

To be in compliance with the ordinance, the owner of the private property where the fireworks 

are being discharged must consent to this activity.  Furthermore, the ordinance requires that all 

persons under the age of 16 who are participating in the discharge of fire-works must be 

supervised by a person of at least 21 years of age. 

 

Review by Ernest B. Cate, City Attorney 

(Reprint from 2021 CALL) 

 

 

Top of Document 

 

 
Ukrainian solider fires rocket in anticipation of independence 
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Mere Presence/Intracorporate Conspiracy Doctrine 

Faulk v. City of St. Louis, 30 F.4th 739 (U.S. 8th Cir. 2022) 

 

Following the 2017 riots, the City of Saint Louis was facing numerous civil rights cases for 

actions to quell the disturbances.  Michael Faulk, a reporter covering the riots, sued for actions 

by police officers and police leadership.    Faulk included numerous officers in their individual 

capacities including Officer James Wood. 

 

 
 

Faulk had been following the disturbance by riding his bicycle and periodically stopping to post 

images and updates.  After a kettle formed around him, he tried to identify himself to the 

officers, but was ignored.  He was beaten, pepper-sprayed and arrested.  His bicycle was thrown 

into the street.  Officer Wood later came and retrieved the bicycle from the street and placed it in 

police custody. 

   



7 
 
 

Officer Wood sought to be excused from the lawsuit stating that he was not mentioned in direct 

connection to alleged violations.  The 322 paragraph complaint and its 700 pages of exhibits only 

mention Officer Wood twice.  Once paragraph alleges he was on duty during the arrests and the 

other paragraph states he seized plaintiff's bicycle.   

 

The Court held that "[m] ere presence at the scene -- being an officer "in close proximity to Mr. 

Faulk" -- is not enough to defeat a claim of qualified immunity. Faulk v. City of St. Louis, 30 

F.4th 739 (U.S. 8th Cir. 2022).  They also ruled that, while the allegation on the bicycle was 

more substantiated, it was not properly pled as a property claim.  The Court noted that the 

property seizure could have been to protect Faulk's property rather than deny it to him.   Wood 

was dismissed as a party.    

 

A more complicated defense that all Defendants' invoked was the intracorporate conspiracy 

doctrine.  This defense originated from antitrust litigation and applies to conspiracies as was 

alleged in this case.  The doctrine, simply stated, is that conspiracies only take place between 

people or entities that are each acting independently.  Where the alleged members of a 

conspiracy are all in the same organization and are acting to further organizational goals, no 

conspiracy has taken place. It is considered unilateral action.    

 

Faulk alleged that all defendants, employees of the City of Saint Louis, "conspired together and 

with others, and reached a mutual understanding to undertake a course of conduct that violated 

Mr. Faulk's civil rights." Id.  Without determining whether the intracorporate conspiracy doctrine 

applied, the Court held that the law was not sufficiently clear.  Qualified immunity was granted 

on the conspiracy claim as the law is not settled.    

 

 

 
 

Review by David D. Phillips, Deputy City Attorney 
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Qualified Immunity: Excessive Force, Failure to Intervene and Peaceful Protest 

Mitchell v. Morton Cty., 28 F.4th 888 (U.S. 8th Cir. 2022) 

 

A protestor was shot with lead-filled bean bag rounds in the face by Morton County Deputies.  

During on-going protests in North Dakota, Marcus Mitchell was seriously injured by Sheriff's 

Deputies who were firing non-lethal rounds into crowds that were blocking a public roadway 

over a bridge. Deputies were firing rubber bullets, spraying pepper spray and cold water at 

groups of protestors.  Others sustained injuries.  Mitchell brought suit under the allegation of 

civil rights violations of excessive force for his injuries and wrongful arrest.  

 

 
Marcus Mitchel had been arrested and charged with "obstruction of a government function."  The 

charge was dismissed before trial.   The Defendant officers had argued that the holding of Heck 

v. Humphrey, 512 U.S. 477, 114 S. Ct. 2364, 129 L. Ed. 2d 383 (1994) barred the civil rights law 

suit.   

 

The US Supreme Court ruled in Heck v. Humphrey that a Section 1983 claim could not proceed 

if that claim would invalidate a state court conviction.  In order to proceed on a civil rights claim 

where a criminal conviction was obtained, the plaintiff would have to show a "favorable 

termination" on appeal.  The Heck doctrine precludes wrongful arrest claims where a conviction 

was obtained in the underlying case and the conviction was not in some way set aside.  In this 
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case, there was no conviction in the criminal case.  So the "favorable termination" provision did 

not apply.    

 

The excessive force claim was analyzed under the Tennessee v. Garner standard.  Tennessee v. 

Garner, 471 U.S. 1, 8-9, 11, 105 S. Ct. 1694, 85 L. Ed. 2d 1 (1985).  The prongs of evaluation 

are (1) "the severity of the crime at issue," (2) "whether the suspect poses an immediate threat to 

the safety of the officers or others," and (3) "whether [the suspect] is actively resisting arrest or 

attempting to evade arrest by flight." Mitchell v. Morton Cty., 28 F.4th 888, 898 (U.S. 8th Cir. 

2022).  This is the same analytical framework that is applied to use of lethal force.   

 

Examining the totality of circumstances, the offenses that Mitchell was suspected of were 

criminal trespass and obstructing, both non-violent misdemeanors.  Mitchell posed no immediate 

threat to anyone.  He was not fleeing.  The Court held that any force beyond "de minimus" was a 

violation.  Shoting someone in the face with a shotgun-propelled bean bag round is more than de 

minimus.   Qualified immunity was denied.   

 

Four separate dates and incidents of deployment of this weapon were documented by the plaintiff 

in his pleadings.  The Court held that this constituted a pattern of excessive force by Morton 

County.   

 

 

 
 

 

https://www.theguardian.com/us-news/2018/oct/04/standing-rock-marcus-mitchell-shooting-charges 
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A Morton County Sheriff's Office supervisor, Sergeant Benjamin Kennelly, was joined to the 

law suit under a theory of failure to intervene. According to the pleadings, Sergeant Kennelly 

"observed from a distance that law enforcement officers were indeed shooting people." 

Mitchell v. Morton Cty., 28 F.4th 888, 901 (U.S. 8th Cir. 2022).  This would allow a jury to 

conclude that he directed the excessive force and should have known that the activity would 

continue.  As the on-scene commander, he also had "opportunity and means" to stop the 

violation.  Id.   

 

 

 
 

 

Supervising officers and the entire chain of command in law enforcement agencies are more 

frequently being drawn into excessive force law suits.  Failure to intervene cases, once rather 

sparse, are becoming more common in Federal Courts.  The US Eighth Circuit has adopted an 

expansive position in allowing such suits to proceed.   

  

Review by David D. Phillips, Deputy City Attorney 
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TITLE: Arkansas Court of Appeals Finds Unoccupied Running Vehicle 'Readily Movable'  

Colen v. State of Arkansas 

FACTS TAKEN FROM THE CASE 

 On October 3, 2017, Conway Police Department Officer Jeran Smith responded to a 

report that someone was selling marijuana behind a barbershop. As he walked to the barbershop, 

he smelled marijuana coming from an unoccupied black Land Cruiser with the engine running. 

Officer Smith entered the barbershop and asked the patrons who owned the black Land Cruiser. 

Haracio Colen, who was seated in a barber chair, stood up and responded that the vehicle 

belonged to him. Officer Smith asked to speak with Colen outside, and Colen agreed. Once 

outside the barbershop, Officer Smith explained to Colen that he had probable cause to search 

the vehicle due to the odor of marijuana. Upon hearing Officer Smith's intention to search the 

vehicle, Colen exhibited a nervous and uncomfortable disposition. Thereafter, Officer Smith 

conducted a warrantless search of the unoccupied running black Land Cruiser. During the search, 

Officer Smith located 116.8 grams of marijuana, a scale, and baggies all located on the backseat 

floorboard of the car.   

 On April 23, 2019, Colen moved to suppress physical evidence obtained from the search. 

He argued that the Conway Police Department conducted a warrantless search of his person and 

property in violation of his Fourth and Fourteenth Amendment rights. He asked the Court to 

suppress the evidence seized as result of the illegal search. The Court denied his suppression 

motion and ultimately sentenced Colen to 120 months imprisonment. Colen appealed the circuit 

court's denial of his motion to suppress to the Arkansas Court of Appeals. 

 

ARGUMENT, APPLICABLE LAW, AND DECISION BY THE ARKANSAS COURT OF 

APPEALS 

 On appeal, Colen argued that the circuit court erred by denying his motion to suppress. 

He acknowledged that officers can conduct a warrantless search of a readily movable vehicle 

when probable cause exists, however, in this case, he argued the vehicle was not readily movable 

because it was unoccupied at the time of the search. He also noted that the car was not located in 

a high-crime area and that there was no evidence of potential movement by friends or family.    

 In making its ruling, the Arkansas Court of Appeals revisited Arkansas Rule of Criminal 

Procedure 14.1(a)(i). Rule 14.1(a)(i) authorizes a warrantless search of a readily movable vehicle 
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that an officer has reasonable cause to believe contains evidence subject to seizure where the 

vehicle is in an area open to the public. The Court also highlighted existing case law that 

discussed the parameters of Rule 14.1's authorization. To start, exigent circumstances may allow 

a vehicle to be searched at the scene if the vehicle is readily movable by any person- not just the 

suspect. See McDaniel v. State, 337 Ark. 431, 990 S.W.2d 515 (1999); Christopher, 2017 Ark. 

App. 237, 520 S.W.3d 291. In the same vein, a vehicle may be readily movable even if the 

vehicle is immobilized. See Bohanan v. State, 324 Ark. 158, 919 S.W.2d 198 (1996) (holding 

that a warrantless search under Rule 14.1 was proper even though the vehicle was unoccupied 

and had a flat tire). The Court also reaffirmed the established principle that the odor of marijuana 

coming from a vehicle is sufficient to arouse suspicion and provide probable cause for the search 

of that vehicle. Christopher, 2017 Ark. App. 237, 520 S.W.3d 291; Lopez v. State, 2009 Ark. 

App. 750. 

 At the suppression hearing, officers of the Conway Police Department testified that the 

vehicle's engine was running when they encountered it and that the vehicle emitted an odor of 

marijuana. Based on the testimony of the officers and the existing case law, the Arkansas Court 

of Appeals upheld the warrantless search of the vehicle as an authorized search under Rule 14.1. 

Thus, the Arkansas Court of Appeals rejected Colen's argument that his constitutional rights had 

been violated and affirmed the circuit court's decision. 

 Case: This case was decided by the Arkansas Court of Appeals on April 6, 2022, and 

was an appeal from the Faulkner County Circuit Court.  The case citation is Colen v. State of 

Arkansas, 2022 Ark. App. 148.  

 

 

 

 

 

Review by Garrett Harlan,  

Deputy City Attorney 
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Any Operational Vehicle is "Readily Mobile" 

United States v. Barron, No. 20-3440, 2022 U.S. App. LEXIS 7278 (8th Cir. Mar. 21, 2022) 

 

Officers investigating a report of aggravated assault, drug trafficking and gang activity execute a 

search warrant and discover the suspect's vehicle at the location to be searched.  The automobile 

is not listed on the affidavit or warrant.  While detaining the suspect and searching his storage 

facility locker, officers request a K9 ambient air sniff.  The K9 alerts on the car.  A subsequent 

search reveals weapons, ammunition, and presumptive amounts of narcotics in the car driven by 

the convicted felon. 

 

Brian Barron appealed his conviction on the grounds that the search in absence of a warrant was 

illegal and all evidence should be suppressed.  He claimed that the officers could have easily 

obtained a warrant, but failed to do so.   

 

The Court affirmed the automobile exception to the warrant requirement, also known as the 

"Carroll Doctrine."  Where probable cause exists, an automobile may be searched without a 

warrant.  An automobile is considered "readily mobile" where it is operational.  That is a 

recognized exigency.  The officers observed the suspect drive the vehicle into the storage facility 

and knew it to be operational.   

 

Please note that this exception to the warrant requirement only applies to the automobile itself.  

Closed containers inside the automobile would be subject to other constitutional analysis.    

 

The search was held valid and the conviction was affirmed.   

 

 

 

 

 

Review by David D. Phillips,  

Deputy City Attorney 
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one George Carroll was driving when 

stopped by Agents Cronenwett and 

Scully in December 1921. 
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False Information in Affidavit Does Not Invalidate Arrest If Remaining Information 

Established Probable Cause 

Allen v. Monico, 27 F.4th 1372, 1373 (U.S. 8th Cir. 2022) 

 

Lawrence Allen was arrested by Lincoln, Nebraska officers and charged with drug trafficking 

and later acquitted by a jury.  He filed suit claiming the arresting officers conspired to falsify 

evidence.   

 

Allen was arrested based on a controlled by on April 13, 2016.  A white SUV was near the scene 

and the dealer went to the SUV before handing off the contraband.  The SUV was followed and 

Allen was found to be the driver.  Allen claimed that the officer watching the transaction from 

across the street could not have seen Allen in the vehicle and also that due to a semantical 

misstatement (referring to the lone investigator in the plural) rendered the affidavit for the arrest 

warrant false.   

 

In reviewing an allegation of a false affidavit for arrest, the Court examines the remaining 

undisputed information in the absence of the allegedly false information to determine if arguable 

probable cause existed for a warrant.  Arguable probable cause is a level of belief in the 

existence of probable cause that, while later proven to be mistaken, was at the time reasonable.  

Arguable probable cause is not probable cause, but merely a good faith belief in the existence of 

probable cause.    

 

The Court noted that the uncontested portions of the affidavit alleged that Allen was present 

during numerous drug transactions, was driving a vehicle that took part in one transaction and 

was seen carrying a package to another transaction.  When viewed in light of his narcotics 

history, a reasonable person would conclude that Allen was engaging in criminal drug 

trafficking.  Qualified immunity was granted to the officers.  

 

  

Review by David D. Phillips,  

Deputy City Attorney 
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Any Arrest Lacking Probable Cause is Wrongful Imprisonment 

Davis v. Dawson, No. 21-2419, 2022 U.S. App. LEXIS 12511 (8th Cir. May 10, 2022) 

 

 

Preston Davis was stabbed and mortally wounded on August 5, 2017 in Des Moines, Iowa.  As 

his family was leaving the scene to be with him before he died, officers offered to give his wife, 

brother and cousin a ride to the hospital.  Once they were in the car, the officers told the family 

they were actually going to the police station to talk to detectives.  Each family member 

protested and demanded to be released. While the family members were in custody, the victim 

died in the hospital.  None of the family members were suspected of any crime.    

 

The trial Court ruled on the motions and entered judgement for the plaintiff family members in 

the 42 U.S.C. § 1983 case.  The officers appealed the denial of qualified immunity.   

 

The officers claimed that this should be compared to a Terry stop.  That argument failed because 

even a Terry stop requires at least reasonable suspicion and must be minimally intrusive.  Other 

cases have held that a detention of 45 minutes is excessive under Terry if no further evidence 

points to suspicion.   

 

The officers then claimed "all-due-care" immunity.  Under that Iowa standard, an officer that can 

show that the officer exercised all due care to conform to the law will be released from 

constitutional claims.  That is Iowa state law and has no applicability under Arkansas law.  

However, the argument was rejected due to obvious violations in seizing the family without 

probable cause.   

 

The Court held that no mistake of law could reasonably lead to the actions taken by officers. The 

right to be free from unreasonable detention is well established across the nation.  The judgment 

against the officers was affirmed.   

 

Arkansas Rules of Criminal Procedure, Rule 3.5 allows officers to detain witnesses to a felony 

for up to 15 minutes in order to obtain necessary identity and contact information.  Any witness 

to a felony that fails to provide that information may be detained and "shall immediately be 

brought before any judicial officer or prosecuting attorney to be examined with reference to his 

name, address, or the information he may have regarding the offense."  Ark. R. Crim. P. Rule 

3.5.  

 

 

  

Review by David D. Phillips,  

Deputy City Attorney 
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