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[Model Comment: 
1. This 2021 Model School District Code is the first revision of the 2011 Model School District Code.  Although a few 
new statutes and regulations (e.g. competitive negotiations, S.C. Code § 11-35-1535 and Regulation 19-446.2099) 
were inappropriate for or not relevant to school districts and not included in this version, most of the statutory and 
regulatory amendments since 2011 have been tailored for school districts and incorporated into this 2021 version. A 
redline comparison between the 2011 and 2021 codes is found here:  https://www.procurement.sc.gov/schoolscodes

 2.  Section 11-35-5340 provides for the Division of Procurement Services of the State Fiscal Accountability Authority 
to provide a written opinion. Regulation 19-445.3000(B), a regulation promulgated by the State Fiscal Accountability 
Authority, provides that "[t]he authority and responsibilities under Section 11-35-5340 [have been] delegated to the 
Materials Management Officer." 



Model Comments: 
1. Function of Comments. Commentary has been added throughout this document to provide cross references with 
other laws and to provide assorted helpful information. Model Comments are not intended to be part of the code or 
regulation, but rather, are offered only as guidance. These comments will appear in brackets after the section to which 
they apply.   
2. Public Notice. This code adopts South Carolina Business Opportunities (SCBO) as the standard method of providing 
public notice regarding contract opportunities; use of SCBO is mandatory. Publication of a notice in SCBO is free for 
school districts. Likewise, SCBO is free for vendors. In addition to publishing notices in SCBO, the District may elect 
to also publish notices in any other periodical or publication it deems appropriate. 
3. Cross Reference to State Code. This code adopts a numbering system that closely parallels the numbering system 
used in the South Carolina Consolidated Procurement Code and the State Fiscal Accountability Authority’s 
Procurement Regulations. This numbering system is maintained in order to promote consolidating, clarifying, and 
modernizing the law of procurement in this state, one of the General Assembly's expressly stated goals for the 
Procurement Code. § 11-35-20(d). As a resource, the Division of Procurement Services has a document showing 
exactly how the model school code differs from the state code. That document is available at the following link: 
https://www.procurement.sc.gov/schoolscodes
4. Interplay of Code & Regulations: Rather than adopt a model code that integrates the code and regulations into one 
seamless document, this office has chosen to maintain the distinction between a code and separate regulations. Under 
state law, statutes and regulations have important differences from one another, and the only way to maintain these 
differences is to maintain the distinction by keeping the two separate. Nevertheless, to help explain the interplay of the 
two, please see the Official Comment to Section 540. Finally, R.2000A provides that (a) to the extent there is conflict 
between the code and regulations, the code take precedence, and (b) the regulations herein have the same relationship 
to the District’s code as regulations promulgated under the administrative procedures act have to statutes enacted by 
the General Assembly.   





Model Comment:  
1.  Reference is made to the South Carolina Comptroller General (CG) because, in the opinion of this office, allowing 
Districts to establish their own interest rate is not substantially similar to the Consolidated Procurement Code. On 
March 28, 1994, the CG set the interest rate at 6.25%. As of September 2020, that rate has not been changed. The 
current interest rate, and the CG's rules regarding application of this section to state agencies, is posted at the following 
URL provided below. 
2.  The CG exempts some late payments from application of this section by effectively establishing an interest rate of 
zero. For additional information regarding application of this section, see the “Disbursement Regulations” on the 
CG’s website.   









Model Comment:  
(1) At the state level, exemptions granted by the State Fiscal Accountability Authority do not form part of the 
Consolidated Procurement Code. Similarly, exemptions granted by a school board may not be included in the District's 
procurement code. A District may wish to include such exemptions in the District's internal operating protocols or 
procedures adopted pursuant to Section 540. 
(2) Any exemption from a District's procurement code must be approved by the Board through an act of equal dignity. 
Such exemptions cannot be approved simply by including them in the procedures adopted under Section 540. 
(3) Pursuant to Section 11-35-710, the Division of Procurement Services must approve the District's procurement code 
as substantially similar to the Consolidated Procurement Code. Given this limitation, Division of Procurement Services 
cannot approve exemptions other than those appearing in Section 11-35-710 of the Consolidated Procurement Code. 
Accordingly, Districts are encouraged to adopt the Section 710 as it appears in this model. However, Division of 
Procurement Services will approve a version of Section 710 that mirrors Section 11-35-710. 
(4) Division of Procurement Services will not offer a written opinion approving or disapproving a school board's 
exemptions. The determination of which procurements should be exempt belongs to the elected officials. See, generally, 
Glasscock Company, Inc. v. Sumter County, 361 S.C. 483, 604 S.E.2d 718 (Ct. App. 2004) (rejecting argument that 11-
35-50 (now 11-35-5320) prevents local government from exercising the flexibility provided to the state by section 11-
35-710). Caveat: Division of Procurement Services advises school districts to avoid granting excessive or overly broad 
exemptions. At some point, exemptions could so undermine the purposes of the law as to be inconsistent with the 
General Assembly's mandates in Sections 11-35-5320 and 11-35-5340. As part of its approval process, Division of 
Procurement Services offers no official opinion as to individual exemptions. 
(5) Since 1981, the South Carolina Budget & Control Board and the State Fiscal Accountability Authority have granted 
a number of exemptions for state agencies. A comprehensive list of the currently available exemptions is available at 
the following URL: www.procurement.sc.gov





Model Comment: Cross reference Section 1550 and Section 3020.



Model Comment: (1) The authority granted in this paragraph must be exercised in compliance with Regulation 2085. 
(2) The authority to cancel awards or contracts after award but prior to performance is tantamount to revoking a 
contract and should not be used as a normal administrative solution to defective procurement practices. After opening, 
the correction or withdrawal of bids can undermine the integrity of the procurement process. Given these concerns, 
such authority should be exercised by an official one step removed from procurement. Accordingly, this section places 
the final authority over these actions with the chief business official.

Model Comment: Regarding reject of bids or proposals, cross reference Regulation 2065 and 2097.











Model Comment: The deletion of Section 1525(9) may not be interpreted as an indication that the failure of a specific 
offeror to receive business is grounds for a dispute.  Editor’s Note to § 11-35-1525(9) of the South Carolina 
Procurement Code,  Act 41 of 2019.



Model Comment: Cross reference Regulation 2080.



Model Comment: (1) Cross reference Regulation 2095(I). (2) Communications pursuant to this subsection (6) must 
be conducted in accordance with the guidance appearing in the District's internal operating procedures. See attached.



[Model Comment: The 2021 Code increases this limit from $2,500 to $10,000] 



[Model Comment: (1) The 2021 Code increases the limit from $10,000 to $25,000 and requires that non-advertised 
purchases not exceeding $25,000 (or $100,000 for COTS or construction) must have three documented bona-fide 
written, responsive, and responsible quotes; see R.2141 (Commercial products)]

[Model Comment: The 2021 Code increases this advertisement limit from $50,000 to $100,000] 

[Model Comment: The 2021 Code requires that, unless exempted in writing by the Superintendent after consultation 
with the Board, sole-source procurements greater than $50,000 require five business days of public notice before 
entering a contract.  For how this relates to protest deadlines, see new Section 4210(1)(c).] 



Model Comment: Consider this provision in conjunction with Section 1520(7) and Regulations 2065 and 2095.







Model Comment: (1) This section is new for the 2021 Code and mirrors S.C. Code Ann. § 11-35-2050; (2) See R.2143.
For the enforceability of a District’s Code, see . 327 S.C. 17, 

482 S.E.2d 558 (1997), overruled on other grounds by 341
S.C. 15, 532 S.E.2d 876 (2000)

Model Comment: Cross reference Regulation 2143.





Model Comment: Read this section in conjunction with Regulation 2140.

Model Comment: Read this section in conjunction with Regulation 2140.

Model Comment: Read this section in conjunction with Regulation 2140.

Model Comment: Read this section in conjunction with Regulation 2140.

Model Comment: Article 9 of the Model School Code parallels Article 9 of the Consolidated Procurement Code, which 
is adapted in large part from Article 5 of the ABA's 2000 Model Procurement Code for State and Local Governments 
(hereinafter "MPC"). The General Assembly adopted many of construction related provisions of the ABA's Model Code 
when it enacted 2008 Act 174. In doing so, the General Assembly stated that "the relevant official comments to the 
[ABA] model code, and the construction given to the [ABA] model code, should be examined as persuasive authority 



for interpreting and construing the new code provisions created by this act." Accordingly, a number of the following 
Model Comments include quotes from the ABA's Official Comments.

Model Comment: (1) Read in conjunction with Regulation 2145K(2). (2) The following official comments to the Model 
Procurement Code provide insight into the role of design requirements. MPC '5-101, cmt.2. ("Government prepares a 
functional description that sets forth only the essential features of each project, including anticipated schedule, and 



estimated budget for design, construction, operation, and maintenance. . . . If the design requirements go beyond 
functional description into particular design, construction, finance, or operational requirements, the scope and the 
intensity of this competition is compromised, to the detriment of both government and offerors. For example, "design-
build" competitions in which major design decisions are already set forth in the design requirements -- known in the 
industry as "detail-build" -- are not likely to produce innovation in the integration of design and construction. "Detail-
build" procurements split the professional design function between government and the contractor, an allocation that 
leads to confusion and disputes over liability for design, for construction results, and for performance problems. The 
Code encourages government: (1) to prepare design requirements for each project before a procurement method is 
selected; and (2) to procure the design function from a single entity."); MPC, opening commentary ("The starting gate 
for these competitions is the statement of "design requirements" in the RFP, which establishes a common minimum 
threshold of owner requirements in these competitions. The finish gate is the submission of "proposal development 
documents" by offerors in response to the RFP.").

Model Comment: Read in conjunction with Section 3024(3)(b) and Regulation 2145(A)(7). (2) The following official 
comments to the Model Procurement Code provide insight into the role of an independent peer reviewer: MPC ' 5-
204(3), cmt. ("The Independent Peer Reviewer provides an independent professional peer review of key elements of 
the design of major public facilities. The Independent Peer Reviewer's function is not to conduct a second design 
alongside the designers of record. The Independent Peer Reviewer's purpose is to provide the government with 
independent professional advice and assurance that key design elements of the project are consistent with the functional 
description in the Request for Proposals and with the common law standard of professional care. The Independent 
Peer Reviewer's contractual relationship and professional obligation is to the [State]. By requiring that the offeror 
recommend an appropriate Independent Peer Reviewer (upon which the offeror is evaluated), the professional quality 
of the Independent Peer Reviewer is assured to be high."); MPC ' 5-101(7), cmt. 2 ("(3) The independent peer 
reviewer function is applied to these types of procurements because these project delivery methods typically include 
contract periods for operations and maintenance of between 15 and 25 years. In design-build operate maintain and 
design build finance operate maintain procurements, a high portion of the contract price is devoted to operation, 
maintenance, and (in the case of design build finance operate maintain) to financing concerns. The government has 
heightened, but practical, interests: (a) to ensure that initial design is consistent with the applicable standard of care; 
(b) to preserve the government's investment in the project during the contract period; and (c) to provide increased 
flexibility in the event a termination for convenience or for default is in the government's interest. An independent, 
contemporaneous, peer review by a highly qualified professional designer will help to ensure that the contractor's 
design comports with good engineering and architectural practice at the time the services are rendered.").

Model Comment: Read in conjunction with Regulation 2145(K)(3).









Model Comment: Read in conjunction with Section 3024(2)(c)(i), Regulation 2132, and Regulation 2145. Pre-
qualification must be conducted in accordance with the guidance appearing in the District's internal operating 
procedures. See attached. Note: The Superintendent grants any approval required by reference to "OSE" or the "State 
Engineer".

Model Comment: Read in conjunction with Regulation 2145(K)(1).

Model Comment: Read in conjunction with Section 2910(10).

Model Comment: Read in conjunction with Section 2910(14).



Model Comment: Read in conjunction with Regulation 2145K(4).

Model Comment: Read in conjunction with Section 2910(111) and Regulation 2145(A)(7).











Model Comments: The State Engineer's Manual has forms for complying with this provision that may be of assistance.











Model Comment: For protests to awards or intended awards, a protestor must now file an intent to protest within 7
business days.  The actual protest must be filed within 15 calendar days of the award or intended award.

Model Comment: Subsection (c) concerns protests to awards or intended awards pursuant to Section 1560 (sole 
source) or Section 1570 (emergency).  It is almost identical to subsection (b), except a protestor must file an intent to 
protest within five business days of the award or intended award.





Model Comment: “Suspension” is defined in Section 310 and includes a probable-cause standard..





[Model Comment: See R.2015] 







[Model Comment: (1) Consistent with Section 40(2), Article 19 of the South Carolina Consolidated Procurement Code 
applies, by its own terms, to all political subdivisions, including school districts. (2) Section 11-35-4810 provides the 
authority for Districts to participate in statewide term contracts established by the Division of Procurement Services 
of the State Fiscal Accountability Authority.  (3) A District is not authorized to participate in a cooperative purchase 
unless the acquisition is conducted in accordance with the District's procurement code.  (4) Please refer to Section 40, 
Model Comment No. 2.] 





Model Comment: Due to the number of inquiries regarding the ten percent goal, Division of Procurement 
Services includes this comment here to make clear that changes to this goal will not be approved.



[Model Comment: As noted in the model comment 4 to Section 40(4), this office has kept the regulations separate from 
the code rather than integrating them into a seamless document. Under state law, statutes and regulations have 
important differences from one another, and the only way to maintain these differences is to maintain the distinction 
by keeping the two separate.] 









[Model Comment: See Section 4315] 



















Model Comment: State regulation 19-445.2095(G), which is the state parallel to this paragraph, authorizes the state 
CPOs to issue procedures which must be followed by all state agencies using the competitive sealed proposal method 
of acquisition. Pursuant to this authority, the CPOs have issued mandatory procedures entitled “Competitive Sealed 
Proposals, Required Procedures and Guidance for Communications After Opening but Prior to Award” (eff. Sept. 
2021), found at https://procurement.sc.gov. Division of Procurement Services believes these procedures reflect the 
agency's best interpretation of how these rules should be applied. While they are not mandatory for school districts, 
they are highly recommended.


























































