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What is “FERPA?”

� Family Educational Rights & Privacy Act

� Federal law designed to protect the privacy of student

education records by preventing unauthorized access

except in certain limited circumstances.

� Also assures that parents and eligible students have

access and other rights related to student records.
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What is “HIPAA”?

� Health Insurance Portability and Accountability Act

� Federal medical privacy law designed to protect health

records and other identifiable health information by

setting limits and conditions on the uses and disclosures

of such information without patient authorization.

� Applies to health information created or maintained by

“covered entities,” defined as health plans, health care

clearinghouses, and health care providers that transmit

health information in electronic form in connection with

covered transactions.

FERPA v. HIPAA: And the winner is...

� FERPA wins!!  For multiple reasons:

� #1: FERPA trumps HIPAA on “education records”

– A school receiving federal funds through the DOE is

subject to FERP; as a result, student records maintained

by the school are “education records” which are covered

by FERPA.

– Student health information in education records is 

protected by FERPA.

– Records that are subject to FERPA are NOT subject to 

HIPAA.
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FERPA v. HIPAA: And the winner is...

� #2: Public school student records covered by 

FERPA are specifically excluded from HIPPAA

– Regardless of the application of FERPA, most schools are not

considered “covered entities” which would be subject to

HIPAA.

– Even though a school may employ nurses or other healthcare

providers, the school is not generally a HIPAA “covered entity”

because the school’s providers do not engage in any of the

covered transactions, such as billing a health plan

electronically for their services, and because the district’s

“business” is education, not health care.

Now we know FERPA is king…

� FERPA governs a school nurse’s handling of

99.99999% of the student records and information

maintained by the school or a party acting on behalf of

the school.

� It’s important to have a clear understanding of:

– What records/information is covered by FERPA;

– When/what/where/how/to who information may be 

shared without prior parental consent;

– The rights of parents and students
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Who must comply?

� All educational agencies or institutions receiving
funds under any program administered by the U.S.
Secretary of Education.

� If an educational agency or institution does not
receive funds from one of the programs administered
by the U.S. Secretary of Education, FERPA will not
apply.

� Most Texas public schools receive some type of
federal funds that will require compliance with
FERPA.

STEP 1:  Know what you’re dealing with

STEP 2:  Acknowledge the rights of parents & 
students

STEP 3:  Understand what constitutes 
permissible disclosure

STEP 4:  Be aware of the consequences

STEP 5:  Think through common scenarios

5 Steps to 

Understanding & Surviving FERPA
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STEP 1:

Know what 

you’re dealing with

What is an education record?

Those records that are:

� directly related to a student, 
and

� maintained by an educational 
agency or institution or by a 
party acting for the agency or 
institution.  

Includes handwriting, print, computer
media, video or audio tape, film,
microfilm or microfiche.
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What IS NOT 
an education record?

Education records do not include:

� Records kept in the sole possession 
of the maker (more on that!)

� Records of a school district’s law 
enforcement

� Records about an individual created 
or obtained after he or she is no 
longer a student

Sole Possession Notes

� Sole possession records are excepted from the 
definition of “education record” under FERPA, and are 
not subject to its restrictions.

– Made by district personnel, 

– Kept in the sole possession of the maker of the record, 

– Used only as a personal memory aid,

– Not accessible or revealed to any other person except a 
temporary substitute, and

– Not used to replace/avoid normal documentation.

***Very few records meet the definition of “sole possession”



7

“Personally identifiable information”

� the student’s name;

� the name of the student’s parent or other family member;

� the address of the student or student’s family;

� a personal identifier, such as the student’s social security number, student
number, or biometric record;

� indirect identifiers such as date of birth, place of birth, or mother’s maiden
name;

� info requested by a person who the school believes knows the identity of the
student to whom the education record relates;

� other information that would allow a reasonable person in the school
community who does not have personal knowledge of the relevant
circumstances to identify the student with reasonable certainty.

STEP 2:

Acknowledge the 
rights of parents and 

students
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Signature and date;

Which records may be disclosed;

Purpose of the disclosure; and

Person allowed to receive the records.

Written Consent 

Must Include:

Rights of parents under FERPA

� The right to inspect and 

review

� The right to consent to the 

disclosure

� The right to request 

amendment

� The right to file a complaint
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Who is a “Parent”?

� A natural parent,

� A guardian, or

� An individual acting as a parent in 

the absence of a parent or 

guardian 

Rights of students under FERPA

� Eligible students = Students who
have reached the age of 18 or are
attending a school beyond the high
school level.

� Upon reaching “eligible student”
status, the rights of the parents
transfer to the student.

� If the student is claimed by his
parents as a dependent for tax
purposes, the parent may still
inspect and review the student’s
records.
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QUESTION:

Divorced parents:

A mother directs the 

school not to tell the father 

anything about the child.  

The father lives out-of-

state, and he wants to see 

the child’s report card.  

Can he?

STEP 3:

Understand 

what constitutes 

permissible disclosure
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Defining “disclosure”

� Permitting access to or the 

release, transfer, or other 

communication …

� of personally identifiable 

information contained in 

education records …

� to any party (except the party that 

created or provided the record) …

� by any means, including oral, 

written, or electronic means.

De-identified records: 

Removal of personally 

identifiable student 

information from an education 

record prior to disclosure does 

not qualify as technical 

“disclosure” under FERPA, 

which would require an 

exception to the consent 

requirement.

When Prior Consent to Release 
Is Not Required

� Permissible Disclosure #1: Disclosure to other school officials,

including teachers, within the school that have a legitimate

educational interest in the information

� Permissible Disclosure #2: To comply with a judicial order or

lawfully issued subpoena

� Permissible Disclosure #3: In connection with a health or safety

emergency

� Permissible Disclosure #4: Disclosure of information which the

school has designated as directory information



12

Disclosure to Other 
School Officials

� Disclosure to another “school official”…

– “School official” is defined by school policy.  One common 

definition used by school districts includes:

� (1) a person employed by the school as an administrator, supervisor, 

instructor, or support staff member (including health or medical staff and 

law enforcement personnel);

� (2) a person serving on the school board;

� (3) a person or company with whom the district has contracted to perform 

a special task (such as attorney, auditor, medical consultant, or therapist); 

or

� (4) a parent or student serving on an official committee, such as a 

disciplinary or grievance committee, or assisting another school official in 

performing his tasks.

� Check your district policy FL for the definition of “school official”

Disclosure to Other 
School Officials

� …that has a “legitimate educational interest” in the 

information.

– An individual has a “legitimate educational interest” if he or she 

needs to review an education record in order to fulfill his or her 

professional responsibility.

– Though this seems like a broad exception, it does not allow 

any educator to view a student’s education record based only 

on his/her position as a school employee, or merely because 

the student is enrolled in his or her course.
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What is directory information?

� Student’s name

� Address & phone number

� Date & place of birth

� Enrollment status

� Degrees, honors & awards

� Most recent educational 
institution attended

� E-mail address

� Dates of attendance

� Major field of study

� Participation in sports & 

activities

� Weight & height of members 

of athletic teams

Information contained in an education record of a student which

would not generally be considered harmful or an invasion of

privacy if disclosed, such as:

QUESTION:

Is there a reason to know?

Can I tell the teacher about 

a student’s medical 

condition?.

~-~-~-~-~-~-~-~-~-~-~

What if I suspect a student 

has a communicable 

disease?
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STEP 4:

Be Aware of the

Consequences

Consequences for 

violating FERPA

• Remember, it’s the law

• Risk losing federal funding

• Chance of administrative complaints or lawsuits by 
parents

• Adverse employment action against employees 
involved in the violation
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STEP 5:

Think Through 
Common Scenarios

Test Your Knowledge of FERPA

� The district released student immunization records 

to the local health department.  Violation?

� CPS contacts you to determine if the student has

exhibited any behavior that might indicate recent

sexual abuse. The nurse share information about

her observations. Violation?
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Test Your Knowledge of FERPA

� Student withdraws from the school; several days

later, the principal receives a phone call from the new

school requesting the student’s records. Can the

records be disclosed without parental consent?

� The school shares a student’s health information with

district personnel in order to facilitate implementation

and enforcement of the student’s IEP or Health Care

Plan. Permissible? What are the limitations?
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