7.10 - PUBLIC USE OF SCHOOL BUILDINGS

It is the policy of the Board that District school buildings may be used by citizens of the District to conduct lawful
meetings for social, civic, or recreational purposes provided such meetings do not interfere with the regular school work
and proper protection is afforded the district against the potential costs of such use. The Superintendent shall be
responsible, with Board approval, for establishing procedures governing such use of school buildings. The governing
procedures shall be viewpoint neutral. Building principals shall be consulted to determine if there exists any conflict with
planned school activities prior to other groups being allowed to use school facilities.

The District shall establish a fee schedule for the school facilities the District intends to make available for public use. The
fee schedule shall be individualized for each school facility and shall be based on a formula that allows the District to
reclaim the actual costs incurred by the Distric from the use of the facility.

School facilities that do not appear on the District’s fee schedule shall not be available to the public

The District shall also require any non-school related group using a district facility to provide proof of having purchased
sufficient active and current general liability insurance to cover the damage to, or the cost to entirely replace the
structure(s) and furnishing(s), if necessary due to the loss of, or damage to, District property.*

Organizations using school facilities assume full and complete responsibility for the conduct of all persons, regardless of
age, associated with their use of the facility while they are in or about the facility. Smoking or the use of tobacco or
products containing tobacco in any form or the use of drugs or intoxicants is prohibited. Firearms of any kind are not
allowed on school property unless the person carrying the firearm is permitted to do so by law as defined in A.C.A. §
5-73-120.0r the individual has a valid conceal carry license and leaves the concealed handgun in the individual’s locked
vehicle.®

Notes:* Districts have the option to add “outdoor spaces” to the policy to be available for the use of the public in addition
to school buildings. If you choose to include outdoor spaces as options for organizations to use, we recommend
adding the following language to the end of the policy:

Outside organizations who use outdoor spaces shall be responsible for providing any necessary portable toilets.
Bathrooms in school buildings will only be available to organizations using outdoor spaces if the organization
agrees to pay for the use of the necessary, segregatable and able to be made secure portion of the building in
addition to the outside space. If the portion of the building containing restrroms cannot be segregated and/or
made secure, both the outdoor and indoor space must be rented and insured against loss or accident.

2 ASBA is well aware that many, if not most, Arkansas districts permit outside groups to use district facilities. This
is an example of where the public (and often School Boards and Superintendents) are insufficiently aware of the
Constitutional constraints on school districts. There are multiple issues involved in any discussion on this topic.

First, there is the issue of a "limited open forum." If your district allows non-school related groups to use a
district facility, it cannot deny any group access based solely on the views or beliefs of the organization. (There
can, however, be other reasons for denial such as the potential for violence.)

Second, there is Article 14, Section 2 of the Arkansas Constitution which states, "No money or property
belonging to the public school fund, or to this State, for the benefit of schools or universities shall ever be used
for any other purpose than for the respective purposes to which it belongs." This has been very narrowly
interpreted by Court decisions such that expenditures which do not tangibly benefit students run afoul of the
Constitution.

Third, there is the cost, or the potential cost, to the district of outside group use of district facilities. On the
surface, the costs would include such things as heating, cooling, and general wear and tear. But there is also the
always present possibility that something major could occur such as a fire that could destroy an entire building.
While local groups will generally agree with a facility use fee, such a fee will NOT cover the deductible for



replacing a building or the loss of use of the building or the disruption to the district's academic program. While
most community members will support community use of district facilities, should a major calamity occur, it is
not a far stretch to envision a disgruntled patron using the opportunity to sue the district for illegal exaction for
violating the Arkansas Constitution. So while the district would certainly be out the insurance deductible
necessary to replace the building, it might well also be out the lawyer fees to defend itself against the suit.

Fourth, while districts have tort immunity, many Joint Use agreements either require or recommend the district
fully indemnify and hold harmless the other parties to the agreement. The indemnification language could
potentially threaten a school district’s statutory immunity from actions for damages and torts under Arkansas
law. Moreover the indemnification language would potentially obligate school districts to a financially
open-ended indemnification of the other parties to the joint use agreement. The monetary implications of such
indemnifications could be material, even catastrophic, for school districts.

Finally, there are Arkansas statutes (A.C.A. § 6-21-101for example) that, in our opinion, conflict with the
restrictions placed on districts by Article 14 of the Arkansas Constitution. While statutes are presumed sound
until determined otherwise by a court, ASBA is sufficiently concerned about the defensibility of the statutes that
it is not willing to write a Joint Use Agreement model policy. ASBA staff spent many hours working with the DESE
Coordinated School Health trying to find a way to support the Joint Use program. The longer we worked on it,
the more complicated the issues became until we finally came to believe the program flies in the face of Article
14 and we had to discontinue our association with the program. At a minimum, we urge any district considering
a Joint Use Agreement to seek legal counsel before signing any agreement.

The changes to this policy are the result of ASBA's considerable time spent working on the Joint Use issue.
ASBA's position is not philosophical; we strongly support the concept of Joint Use, but believe the Constitution
will have to be amended before districts can participate without fearing potential major adverse consequences.

® The formula should include, at a minimum:

Labor for preparing, opening, closing, and cleaning the school facility, at the rate of one and three
quarters (1.75) times the highest paid hourly rate of the appropriate non-exempt staff position set in the
District’s salary schedule;

o Discuss with your custodial supervisor the amount of time and staff that would be required
for each facility.

o If a particular facility may require a district employee to be physically present during the use
by the public, such as a food service worker to safely operate the cafeteria’s equipment, include that cost
in the fee based on the same calculation method as for the custodial employees.

o The one and three quarters (1.75) multiplier is intended to include possible overtime as well
as retirement and benefits that are required to be paid by the district.

An amount to cover consumable supplies, such as janitorial supplies, toilet paper, paper towels, etc;

and

A base rate to cover wear and tear, utilities, and other fixed expenses of the district.

4 districts should independently verify that the certificate of insurance coverage is valid and in force for the event
and time period in question.

2 Your district could include weapons besides firearms in this sentence if you choose to do so. Consult ~ A.C.A. §
5-73-120 for a list of possible weapons.

8 A.C.A. § 5-73-119(e)(12) allows for a concealed carry license holder to have a concealed handgun in a locked vehicle on
the school parking lot.
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