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I. Introduction 

 

A. Title IX is a federal civil rights law passed as part of the Education Amendments 

of 1972.  It applies to any institution that received federal financial assistance 

from the U.S. Department of Education. 

 

B. The Office for Civil Rights (“OCR”) is part of the U.S. Department of Education 

and is responsible for enforcing laws requiring nondiscrimination by institutions 

receiving federal funding. 

 

C. In a press release regarding the new Title IX regulations, the Assistant Secretary 

of OCR stated: 
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The new Title IX regulation is a game-changer.  It 

establishes that schools and colleges must take sexual 

harassment seriously, while also ensuring a fair process for 

everyone involved.  It marks the end of the false dichotomy 

of either protecting survivors, while ignoring due process, 

or protecting the accused, while disregarding sexual 

misconduct.  There is no reason why educators cannot 

protect all of their students – and under this regulation there 

will be no excuses for failing to do so.  In a string of recent 

major OCR Title IX cases, and in a large number of 

investigations over the last few years, we have shown that 

we will hold institutions accountable under federal civil 

rights laws.  This regulation provides important new tools 

that will strengthen our ability to do so. 

 

D. The new regulations also change the definition of sexual harassment.  The new 

definition, commonly referred to as the “Davis standard,” is based on a 1999 

Supreme Court decision and defines sexual harassment as actions that are “so 

severe, pervasive, and objectively offensive that it effectively denies a person 

equal access to the school’s education program or activity.”  

 

E. Sexual harassment previously had been defined as conduct that is “severe, 

pervasive, or objectively offensive.” 

 

F. The significant procedural changes and protections in the new regulations, as well 

as the new definition of sexual harassment, provide greater protection to 

respondents. 

 

G. Between June 7 and 11, 2021, the U.S. Department of Education held virtual 

public hearings and collected written comments on the new Title IX regulations.  

The hearings were an initial step in OCR’s comprehensive review of the Title IX 

regulations.  

 

 

II. Sexual Harassment Defined 

 

Sexual harassment is defined as conduct on the basis of sex that satisfies one or more of 

the following: 

 

A. An employee conditioning the provision of an aid, benefit, or service of the 

school district on an individual’s participation in unwelcome sexual conduct;  

 

B. Unwelcome conduct determined by a reasonable person to be so severe, 

pervasive, and objectively offensive that it effectively denies a person equal 

access to the education program or activity; or 
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C. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as 

defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C. 

12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).  34 C.F.R. 

106.30(a). 

 

1. The term “sexual assault” means an offense classified as a forcible or 

nonforcible sex offense under the uniform crime reporting system of the 

Federal Bureau of Investigation.  20 U.S.C. 1092(f)(6)(A)(v). 

 

2. The term “dating violence” means violence committed by a person –  

 

a. Who is or has been in a social relationship of a romantic or 

intimate nature with the victim; and 

 

b. Where the existence of such a relationship shall be determined 

based on a consideration of the following factors: 

 

(1) The length of the relationship. 

 

(2) The type of relationship. 

 

(3) The frequency of interaction between the persons involved 

in the relationship.  34 U.S.C. 12291(a)(10). 

 

3. The term “domestic violence” includes felony or misdemeanor crimes of 

violence committed by a current or former spouse or intimate partner of 

the victim, by a person with whom the victim shares a child in common, 

by a person who is cohabitating with or has cohabitated with the victim as 

a spouse or intimate partner, by a person similarly situated to a spouse of 

the victim under the domestic or family violence laws of the jurisdiction 

receiving grant monies, or by any other person against an adult or youth 

victim who is protected from that person’s acts under the domestic or 

family violence laws of the jurisdiction.  34 U.S.C. 12291(a)(8). 

 

4. The term “stalking” means engaging in a course of conduct directed at a 

specific person that would cause a reasonable person to –  

 

a. Fear for his or her safety or the safety of others; or 

 

b. Suffer substantial emotional distress 34 U.S.C. 12291(a)(30). 
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III. Scope of the Educational Program or Activity 

 

A. Per 34 C.F.R. 106.45(b)(1)(iii), school districts must ensure that Title IX 

Coordinators, investigators, decision-makers, and any person who facilitates an 

informal resolution process, receive training on the scope of the education 

program or activity.  

 

B. Goal:  Accurately identify situations that require a response under Title IX.  

 

C. Title IX, at 20 U.S.C. 1681(a), provides: “No person in the United States shall, on 

the basis of sex, be excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under any education program or activity receiving 

Federal financial assistance[.]”   

 

D. Under 20 U.S.C. 1687 and 34 C.F.R. 106.2(h), “program or activity” means the 

operations of: 

 

1. a. A department, agency, special purpose district, or other 

instrumentality of a State or local government; or 

 

b. The entity of a State or local government that distributes such 

assistance and each such department or agency (and each other 

State or local government entity) to which the assistance is 

extended, in the case of assistance to a State or local government; 

 

2. a. A college, university, or other postsecondary institution, or a 

public system of higher education; or 

 

b. A local educational agency (as defined in 20 U.S.C. 8801), system 

of vocational education, or other school system; 

 

3. a. An entire corporation, partnership, other private organization, or an 

entire sole proprietorship: 
 

(1) If assistance is extended to such corporation, partnership, 

private organization, or sole proprietorship as a whole; or 

 

(2) Which is principally engaged in the business of providing 

education, health care, housing, social services, or parks 

and recreation; or 
 

b. The entire plant or other comparable, geographically separate 

facility to which Federal financial assistance is extended, in the 

case of any other corporation, partnership, private organization, or 

sole proprietorship; or 
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4. Any other entity that is established by two or more of the entities 

described above; any part of which is extended Federal financial 

assistance. 

 

E. Includes circumstances wherein the district exercises substantial control over both 

the harasser and the context of the harassment.  There is no bright-line geographic 

test, and off-campus sexual misconduct is not categorically excluded from Title 

IX protection under the final regulations.  

 

F. Includes “any building owned or controlled by a student organization that is 

officially recognized by a postsecondary institution.” 

 

G. Extends to sexual harassment incidents that occur off campus, if any of three 

conditions are met:  

 

1. If the off-campus incident occurs as part of the district’s “operations”; 

 

2. If the district exercised substantial control over the respondent and the 

context of alleged sexual harassment that occurred off campus; or  

 

3. If a sexual harassment incident occurs at an off-campus building owned or 

controlled by a student organization officially recognized by a 

postsecondary institution. 

 

H. Consider whether the district funded, promoted, or sponsored the event or 

circumstance where the alleged harassment occurred.  However, no single factor 

is determinative to conclude whether a district exercised substantial control over 

the respondent and the context in which the harassment occurred, or whether an 

incident occurred as part of “all of the operations of” a school, college, or 

university. 

 

I. In situations involving some allegations of conduct that occurred in an education 

program or activity, and some allegations of conduct that did not, the district must 

investigate the allegations of conduct that occurred in the district’s education 

program or activity.  However, nothing in the final regulations precludes the 

district from choosing to also address allegations of conduct outside the district’s 

education program or activity.  

 

J. Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274 (1998). 

 

Involved teacher-on-student harassment that consisted of both in-class sexual 

comments directed at the plaintiff, as well as a sexual relationship that began 

when the respondent-teacher visited the plaintiff’s home ostensibly to give her a 

book.  The U.S. Supreme Court in Gebser emphasized that a school district needs 

to be aware of discrimination (in the form of sexual harassment) “in its programs” 

and emphasized that a teacher’s sexual abuse of a student “undermines the basic 
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purposes of the educational system” thereby implicitly recognizing that a 

teacher’s sexual harassment of a student is likely to constitute sexual harassment 

“in the program” of the school even if the harassment occurs off campus. 

 

K. Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of Educ., 526 U.S. 629 

(1999). 

 

In Davis, the U.S. Supreme Court acknowledged that Title IX protects students 

from “discrimination” and from being “excluded from participation in” or “denied 

the benefits of” any education program or activity receiving Federal financial 

assistance.  The Davis Court characterized sexual harassment as a form of sex 

discrimination under Title IX, and reasoned that whether a board of education is 

liable for sexual harassment thus turns on whether the board can be said to have 

“subjected” students to sex discrimination in the form of sexual harassment.  The 

Davis Court further reasoned, “Moreover, because the harassment must occur 

‘under’ ‘the operations of’ a funding recipient, see 20 U.S.C. § 1681(a); § 1687 

(defining ‘program or activity’), the harassment must take place in a context 

subject to the school district’s control. . . These factors combine to limit a 

recipient’s damages liability to circumstances wherein the recipient exercises 

substantial control over both the harasser and the context in which the known 

harassment occurs.” 

 

Sexual harassment by a teacher as opposed to harassment by a fellow student may 

affect whether the sexual harassment occurred “under any education program or 

activity.”  In the context of student-on-student harassment, damages are available 

only where “the behavior is so severe, pervasive, and objectively offensive that it 

denies its victims the equal access to education that Title IX is designed to 

protect.”   

 

L. King v. Board of Control of Eastern Michigan University, 221 F.Supp.2d 783 

(E.D. Mich. 2002). 

 

The court applied Title IX to a claim of sexual harassment occurring overseas 

during a study abroad program.  The Federal district court reasoned that study 

abroad programs are educational operations of the university that “are explicitly 

covered by Title IX and which necessarily require students to leave U.S. territory 

in order to pursue their education.”  The court emphasized that Title IX’s scope 

extends to “any education program or activity” of a recipient, which presumably 

would include the recipient’s study abroad programs.  

 

However, while study abroad programs may constitute education programs or 

activities of the district, the U.S. Department of Education (“DOE”) agreed with 

the rationale applied by a Federal district court in Phillips v. St. George’s 

University, No. 07-CV-1555, 2007 WL 3407728 (E.D.N.Y. Nov. 15, 2007), that 

regardless of whether a study abroad program is part of a recipient’s education 

program or activity, Title IX does not have extraterritorial application.  Title IX 
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only applies to persons located in the United States, even when that person is 

participating in a recipient’s education program or activity outside the United 

States. 

 

M. For postsecondary institutions or elementary and secondary schools, the statutory 

and regulatory definitions of “program or activity” encompass “all of the 

operations of” such recipients, and such “operations” may include computer and 

internet networks, digital platforms, and computer hardware or software owned or 

operated by, or used in the operations of, the school.  

 

For example, a student using a personal device to perpetrate online sexual 

harassment during class time may constitute a circumstance over which the 

recipient exercises substantial control. 

 

 

IV. The Grievance Procedure 

 

A. Must adopt and publish grievance procedures that provide for the prompt and 

equitable resolution of student and employee complaints alleging sex 

discrimination/harassment.  Must provide notice of the grievance procedures and 

grievance process, including how to report or file a complaint of sex 

discrimination, how to report or file a formal complaint of sexual harassment, and 

how the school district will respond. 

 

B. All grievance process provisions, rules, or practices must apply equally to both 

parties.  

 

C. Must treat complainants and respondents equitably by providing remedies to a 

complainant where a determination of responsibility for sexual harassment has 

been made against the respondent, and by following the grievance process before 

the imposition of any disciplinary sanctions or other actions that are not 

supportive measures against a respondent. 

 

D. Remedies must be designed to restore or preserve equal access to the educational 

program or activity.  Such remedies may include “supportive measures.”  

However, remedies need not be non-disciplinary or non-punitive and need not 

avoid burdening the respondent.  

 

E. Requires an objective evaluation of all relevant evidence – including both 

inculpatory and exculpatory evidence – and provides that credibility 

determinations may not be based on a person’s status as a complainant, 

respondent, or witness.  
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F. Title IX Coordinator, investigator, decision-maker, or any person designated to 

facilitate an informal resolution process, cannot have a conflict of interest or bias 

for or against complainants or respondents generally or an individual complainant 

or respondent. 

 

G. There must be a presumption that the respondent is not responsible for the alleged 

conduct until a determination regarding responsibility is made at the conclusion of 

the grievance process. 

 

H. The school district must adhere to reasonably prompt time frames for the 

conclusion of the grievance process, including reasonably prompt time frames for 

filing and resolving appeals and informal resolution processes if the school 

district offers informal resolution processes, and a process that allows for the 

temporary delay of the grievance process or the limited extension of time frames 

for good cause with written notice to the complainant and the respondent of the 

delay or extension and the reasons for the action. 

 

I. Must describe the range of possible disciplinary sanctions and remedies or list the 

possible disciplinary sanctions and remedies that the school district may 

implement following any determination of responsibility. 

 

J. State whether the standard of evidence to be used to determine responsibility is 

the “preponderance of the evidence” standard or the “clear and convincing 

evidence” standard.  The same standard of evidence must be used for formal 

complaints against students as for formal complaints against employees, including 

faculty, and must be applied to all formal complaints of sexual harassment.  

 

1. Clear and Convincing Evidence: Evidence that will produce in the 

factfinder’s mind a firm belief or conviction as to the facts sought to be 

established.  Fitzpatrick v. Palmer, 926 N.E.2d 651, 656, 186 Ohio App.3d 

80, 87, 2009 -Ohio- 6008, ¶ 23 (Ohio App. 4 Dist., 2009).  This is a higher 

degree of proof than the “preponderance of the evidence” standard. 

 

2. Preponderance of the Evidence: Evidence which is of a greater weight or 

more convincing than the evidence which is offered in opposition to it.  In 

re A.F., 103 N.E.3d 1260, 1274, 2018-Ohio-310, ¶ 53 (Ohio App. 2 Dist., 

2018). 

 

 

V. Conducting an Investigation 

 

A. Notice of complaint. 

 

Upon receipt of a formal complaint, a school district must provide the following 

written notice to the parties who are known: 
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1. Notice of the school district’s grievance process, including any informal 

resolution process; 

 

2. Notice of the allegations of sexual harassment, including sufficient details 

known at the time and with sufficient time to prepare a response before 

any initial interview.  Sufficient details include the identities of the parties 

involved in the incident, if known, the conduct allegedly constituting 

sexual harassment, and the date and location of the alleged incident, if 

known; 

 

3. A statement that the respondent is presumed not responsible for the 

alleged conduct and that a determination regarding responsibility is made 

at the conclusion of the grievance process; 

 

4. Notice that the parties may have an advisor of their choice, who may be an 

attorney, and may inspect and review evidence; and 

 

5. Notice of any provision in the school district’s code of conduct that 

prohibits knowingly making false statements or knowingly submitting 

false information during the grievance process.  34 C.F.R. 106.45(b)(2). 

 

B. Supportive measures. 

 

1. Supportive measures are non-disciplinary, non-punitive individualized 

services offered as appropriate, as reasonably available, and without fee or 

charge to the complainant or the respondent before or after the filing of a 

formal complaint or where no formal complaint has been filed.  34 C.F.R. 

106.30(a).  

 

2. The Title IX Coordinator is responsible for coordinating the effective 

implementation of supportive measures.  34 C.F.R. 106.30(a).   

 

3. Supportive measures are designed to restore or preserve equal access to 

the education program or activity without unreasonably burdening the 

other party, including measures designed to protect the safety of all parties 

or the educational environment, or deter sexual harassment.  34 C.F.R. 

106.30(a).   

 

4. Supportive measures may include:  

 

a. Counseling; 

b. Extensions of deadlines or other course-related adjustments; 

c. Modifications of work or class schedules; 

d. Campus escort services; 

e. Mutual restrictions on contact between the parties; 

f. Changes in work locations; 
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g. Leaves of absence; 

h. Increased security and monitoring of certain areas of campus.  

 

34 C.F.R. 106.30(a). 

 

5. The Title IX Coordinator must promptly contact the complainant to 

discuss the availability of supportive measures, consider the complainant’s 

wishes with respect to supportive measures, inform the complainant of the 

availability of supportive measures with or without the filing of a formal 

complaint, and explain to the complainant the process for filing a formal 

complaint.  34 C.F.R. 106.44(a). 

 

The final regulations increase the obligations on school districts to respond 

promptly and supportively to every complainant when the school district 

receives notice that the complainant has allegedly been victimized by 

sexual harassment (without requiring any proof or evidence supporting the 

allegations) irrespective of the existence of a grievance process, promote 

respect for a complainant’s autonomy over whether or not to file a formal 

complaint that initiates a grievance process, and protect complainants from 

retaliation for refusing to participate in a grievance process.  

 

6. The school district must maintain as confidential any supportive measures 

provided to the complainant or respondent, to the extent that maintaining 

such confidentiality would not impair the ability of the school district to 

provide the supportive measures.  34 C.F.R. 106.30(a).   

 

C. Investigation requirements. 

 

When investigating a formal complaint, and throughout the grievance process, a 

school district must: 

 

1. Ensure that the burden of proof and the burden of gathering evidence 

sufficient to reach a determination regarding responsibility rest on the 

school district and not on the parties.  34 C.F.R. 106.45(b)(5)(i).  

 

a. It is the school district’s burden to impartially gather evidence and 

present it so the decision-maker can determine whether the school 

district (not either party) has shown that the weight of the evidence 

reaches or falls short of the standard of evidence the school district 

selected for making determinations. 

 

b. When considering the issue of consent for sexual assault purposes, 

the burden of proof and the burden of collecting evidence 

sufficient to reach a determination regarding responsibility rest on 

the school district.  The school district may not shift the burden on 



11 
 

©Copyright 2022, Pepple & Waggoner, Ltd. 

   Cleveland, Ohio 

   All Rights Reserved  
 

the respondent to prove consent, or on the complainant to prove the 

absence of consent. 

 

2. Provide an equal opportunity for the parties to present witnesses, including 

fact and expert witnesses, and other inculpatory and exculpatory evidence.  

34 C.F.R. 106.45(b)(5)(ii).   

 

a. The identities of complainants, respondents, and witnesses must be 

kept confidential, except as permitted by FERPA, required by law, 

or to the extent necessary to carry out the Title IX grievance 

process. 

 

b. Credibility determinations may not be based on a person’s status as 

complainant, respondent, or witness. 

 

3. Cannot restrict the ability of either party to discuss the allegations under 

investigation or to gather and present relevant evidence.  34 C.F.R. 

106.45(b)(5)(iii). 

 

a. The school district should not, under the guise of confidentiality 

concerns, impose prior restraints on students’ and employees’ 

ability to discuss (i.e., speak or write about) the allegations under 

investigation, for example with a parent, friend, or other source of 

emotional support, or with an advocacy organization. 

 

b. The school district should not impose prior restraints on a party’s 

ability to criticize the school district’s handling of the investigation 

or approach to Title IX generally. 

 

c. School districts are permitted to restrict the discussion of 

information that does not consist of the “allegations under 

investigation,” such as evidence related to the allegations that has 

been collected and exchanged between the parties and their 

advisors during the investigation, or the investigative report 

summarizing the relevant evidence sent to the parties and their 

advisors. 

 

d. These two requirements may overlap, such as where a party’s 

ability to “discuss the allegations under investigation” is necessary 

so the party can “gather and present evidence,” for example to seek 

advice from an advocacy organization or seek access to a building 

to inspect the location of an alleged incident. 

 

e. Regarding elementary and secondary schools, the DOE has 

clarified that principals are not forbidden from warning students 

not to speak “maliciously” since malicious discussions intended to 
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interfere with another party’s Title IX rights would constitute 

prohibited retaliation.  

 

4. Provide the parties with the same opportunities to have others present 

during any grievance proceeding, including the opportunity to be 

accompanied to any related meeting or proceeding by the advisor of their 

choice, who may be, but is not required to be, an attorney, and not limit 

the choice or presence of advisor for either the complainant or respondent 

in any meeting or grievance proceeding.  However, the school district may 

establish restrictions regarding the extent to which the advisor may 

participate in the proceedings as long as the restrictions apply equally to 

both parties.  34 C.F.R. 106.45(b)(5)(iv). 

 

a. The DOE recognizes the high stakes for all parties involved in 

sexual misconduct proceedings under Title IX and that the 

outcomes of these cases can carry potentially life-altering 

consequences, and thus believes every party should have the right 

to seek advice and assistance from an advisor of the party’s choice. 

 

b. Providing parties the right to select an advisor of choice does not 

align with the constitutional right of criminal defendants to be 

provided with effective representation.  The more rigorous 

constitutional protection provided to criminal defendants is not 

necessary or appropriate in the context of administrative 

proceedings held by an educational institution rather than by a 

criminal court. 

 

c. School districts may require advisors to use the evidence received 

for inspection and review, as well as the investigative report, only 

for purposes of the grievance process and require them not to 

further disseminate or disclose these materials.  Additionally, the 

final regulations do not prohibit a recipient from using a non-

disclosure agreement that complies with the final regulations and 

other applicable laws. 

 

d. While nothing in the final regulations discourages parties from 

speaking for themselves during the proceedings, the DOE believes 

it is important that each party have the right to receive advice and 

assistance navigating the grievance process.   

 

e. School districts are permitted to place restrictions on advisors, such 

as requiring parties personally to answer questions posed by an 

investigator during an interview, or personally to make any 

opening or closing statements at a live hearing if a hearing is held, 

so long as such rules apply equally to both parties.   
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f. The final regulations ensure that a party’s advisor of choice must 

be included in the party’s receipt of, for instance, evidence subject 

to party inspection and review, and the investigative report, so that 

a party’s advisor of choice is fully informed throughout the 

investigation in order to advise and assist the party. 

 

5. Provide, to a party whose participation is invited or expected written 

notice of the date, time, location, participants, and purpose of all hearings, 

investigative interviews, or other meetings, with sufficient time for the 

party to prepare to participate.  34 C.F.R. 106.45(b)(5)(v). 

 

a. The DOE believes that written notice of investigative interviews, 

meetings, and hearings, with time to prepare, permits both parties 

meaningfully to advance their respective interests during the 

grievance process, which helps ensure that relevant evidence is 

gathered and considered in investigating and adjudicating 

allegations of sexual harassment. 

 

b. Because the stakes are high for both parties in a grievance process, 

both parties should receive notice with sufficient time to prepare 

before participating in interviews, meetings, or hearings associated 

with the grievance process, and written notice is better calculated 

to effectively ensure that parties are apprised of the date, time, and 

nature of interviews, meetings, and hearings than relying solely on 

notice in the form of oral communications. 

 

c. For example, if a party receives written notice of the date of an 

interview, and needs to request rescheduling of the date or time of 

the interview due to a conflict with the party’s class schedule, the 

school district and parties benefit from having had the originally-

scheduled notice confirmed in writing so that any rescheduled date 

or time is measured accurately against the original schedule.  
 

d. Nothing in the final regulations precludes a school district from 

also conveying notice via in-person, telephonic, or other means of 

conveying the notice, in addition to sending written notice. 

 

e. The DOE declined to impose a rule requiring advisors be copied 

on all correspondence between the school district and the parties in 

order to preserve the school district’s discretion to limit the 

participation of party advisors, and to preserve a party’s right to 

decide whether or not, for what purposes, and at what times, the 

party wishes for an advisor of choice to participate with the party. 

Nothing in the final regulations precludes the school district from 

adopting a practice of copying party advisors on all notices, so 
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long as the school district ensures that such a practice applies 

equally with respect to both parties. 

 

6. Provide both parties an equal opportunity to inspect and review any 

evidence obtained as part of the investigation that is directly related to the 

allegations raised in a formal  complaint, including the evidence upon 

which the school district does not intend to rely in reaching a 

determination regarding responsibility, and inculpatory or exculpatory 

evidence, whether obtained from a party or other source, so that each party 

can meaningfully respond to the evidence prior to conclusion of the 

investigation.  34 C.F.R. 106.45(b)(5)(vi).   

 

a. The DOE believes that the right to inspect all evidence directly 

related to the allegations is an important procedural right for both 

parties, in order for a respondent to present a defense and for a 

complainant to present reasons why the respondent should be 

found responsible.  

 

b. This approach balances the recipient’s obligation to impartially 

gather and objectively evaluate all relevant evidence, including 

inculpatory and exculpatory evidence, with the parties’ equal right 

to participate in furthering each party’s own interests by 

identifying evidence overlooked by the investigator and evidence 

the investigator erroneously deemed relevant or irrelevant and 

making arguments to the decision-maker regarding the relevance 

of evidence and the weight or credibility of relevant evidence. 

 

c. The DOE notes that “directly related” in §106.45(b)(5)(vi) aligns 

with requirements in FERPA, 20 U.S.C. 1232g(a)(4)(A)(i).  The 

DOE also acknowledges that “directly related” may sometimes 

encompass a broader universe of evidence than evidence that is 

“relevant.” 

 

d. The DOE believes it is important that at the phase of the 

investigation where the parties have the opportunity to review and 

respond to evidence, the universe of that exchanged evidence 

should include all evidence (inculpatory and exculpatory) that 

relates to the allegations under investigation, without the 

investigator having screened out evidence related to the allegations 

that the investigator does not believe is relevant.   

 

e. The parties should have the opportunity to argue that evidence 

directly related to the allegations is in fact relevant (and not 

otherwise barred from use under §106.45), and parties will not 

have a robust opportunity to do this if evidence related to the 

allegations is withheld from the parties by the investigator.   
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(1) For example, an investigator may discover during the 

investigation that evidence exists in the form of 

communications between a party and a third party (such as 

the party’s friend or roommate) wherein the party 

characterizes the incident under investigation.  If the 

investigator decides that such evidence is irrelevant 

(perhaps from a belief that communications before or after 

an incident do not make the facts of the incident itself more 

or less likely to be true), the other party should be entitled 

to know of the existence of that evidence so as to argue 

about whether it is relevant.  

 

(2) The investigator would then consider the parties’ 

viewpoints about whether such evidence (directly related to 

the allegations) is also relevant, and on that basis decide 

whether to summarize that evidence in the investigative 

report.   

 

(3) A party who believes the investigator reached the wrong 

conclusion about the relevance of the evidence may argue 

again to the decision-maker (i.e., as part of the party’s 

response to the investigative report, and/or at a live 

hearing) about whether the evidence is actually relevant, 

but the parties would not have that opportunity if the 

evidence had been screened out by the investigator (that is, 

deemed irrelevant) without the parties having inspected and 

reviewed it as part of the exchange of evidence. 

 

7. Prior to completion of the investigative report, the school district must 

send to each party and the party’s advisor, if any, the evidence subject to 

inspection and review in an electronic format or a hard copy, and the 

parties must have at least 10 days to submit a written response, which the 

investigator will consider prior to completion of the investigative report.  

All such evidence must be subject to the parties’ inspection and review 

and be available at any hearing.  34 C.F.R. 106.45(b)(5)(vi).   

 

a. School districts are neither required nor prohibited from using a 

file sharing platform that restricts parties and advisors from 

downloading or copying the evidence.  
 

b. School districts may require parties and advisors to refrain from 

disseminating the evidence (for instance, by requiring parties and 

advisors to sign a non-disclosure agreement that permits review 

and use of the evidence only for purposes of the Title IX grievance 

process), thus providing school districts with discretion as to how 
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to provide evidence to the parties that directly relates to the 

allegations raised in the formal complaint. 

 

c. With regard to the sharing of confidential information, a school 

district may permit or require the investigator to redact information 

that is not directly related to the allegations (or that is otherwise 

barred from use under §106.45, such as information protected by a 

legally recognized privilege, or a party’s treatment records if the 

party has not given written consent) contained within documents or 

other evidence that are directly related to the allegations, before 

sending the evidence to the parties for inspection and review. 

 

d. Redacting “confidential” information is not the same as redacting 

information that is not “directly related to the allegations” because 

information that is confidential, sensitive, or private may still be 

“directly related to the allegations” and thus subject to review by 

both parties. 

 

e. School districts may choose whether the 10 days should be 

business days or calendar days (or may use a different calculation 

of “days” that works with the recipient’s administrative operations, 

such as “school days”).  Although the school district is required to 

provide at least 10 days for inspection and review, the school 

district may give the parties more than 10 days to respond, bearing 

in mind that the school district must conclude the grievance 

process within the reasonably prompt time frames to which the 

school district must commit under §106.45(b)(1)(v). 

 

f. If a party has exercised the party’s right to select an advisor of the 

party’s choice, it is for the purpose of receiving that advisor’s 

assistance during the grievance process.  A party’s 10-day window 

to review and respond to the evidence should not be narrowed by 

placing the burden on the party to receive the evidence from the 

school district and then send the evidence to the party’s advisor.  

However, nothing in the final regulations precludes a party from 

requesting that the school district not send the evidence subject to 

inspection and review to the party’s advisor.  Similarly, the final 

regulations do not preclude the school district from asking the 

parties to confirm whether or not the party has an advisor prior to 

sending the evidence. 

 

g. Parties have the opportunity to provide additional information or 

context in their written response after reviewing the evidence.  A 

school district may require all parties to submit any evidence that 

they would like the investigator to consider prior to when the 

parties’ time to inspect and review evidence begins.  Alternatively, 
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a school district may choose to allow both parties to provide 

additional evidence in response to their inspection and review of 

the evidence, and also an opportunity to respond to the other 

party’s additional evidence. 

 

h. Similarly, a school district has discretion to choose whether to 

provide a copy of each party’s written response to the other party 

to ensure a fair and transparent process and to allow the parties to 

adequately prepare for any hearing that is required or provided 

under the grievance process.  

 

8. Create an investigative report that fairly summarizes relevant evidence, 

and at least 10 days prior to any hearing, send same to each party and the 

party’s advisor for their review and written response.  34 C.F.R. 

106.45(b)(5)(vii).   

 

D. Summary of general investigation procedure. 

 

1. The investigator must send written notice to both parties of the allegations 

set forth in the complaint upon receipt of a formal complaint. 

 

2. The investigator should interview the complainant and obtain a witness 

statement.  The complainant may have an advisor of his or her choice 

present during the interview. 

 

3. The investigator should interview the respondent and obtain a witness 

statement.  The respondent may have an advisor of his or her choice 

present during the interview. 

 

4. The investigator should provide both parties the opportunity to identify 

witnesses and submit evidence. 

 

5. The investigator should interview any witnesses identified by the parties 

and obtain witness statements.  The investigator should ask each witness 

to identify any other potential witnesses and provide the investigator with 

copies of relevant evidence. 

 

6. The investigator should continue to interview identified witnesses, obtain 

witness statements, and collect copies of relevant evidence until the 

investigator has determined that, to the extent reasonably possible, the 

relevant witnesses have been interviewed and the relevant evidence has 

been collected. 

 

7. Send the evidence to the complainant and respondent, and their advisors, 

for their inspection and review.  Provide the complainant and respondent 

at least 10 days to submit a written response. 
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8. Consider all relevant evidence, including any responses from the 

complainant and respondent, before completing the investigation report. 

 

9. Create an investigation report that fairly summarizes the relevant 

evidence.  Provide the complainant and the respondent, as well as their 

advisors, with copies of the investigation report at least 10 days prior to 

any hearing. 

 

 

VI. Creating an Investigative Report 

 

A. The final regulations do not prescribe the contents of the investigative report, 

other than specifying its core purpose of fairly summarizing relevant evidence.  

34 C.F.R. 106.45(b)(5)(vii).  

 

1. The investigative report should contain relevant evidence, including 

exculpatory and inculpatory evidence.  The school district must evaluate 

relevant evidence, including inculpatory and exculpatory evidence.  

 

2. The DOE does not wish to prohibit the investigator from including 

recommended findings or conclusions in the investigative report. 

However, the decision-maker is under an independent obligation to 

objectively evaluate relevant evidence, and thus cannot simply defer to 

recommendations made by the investigator in the investigative report. 

 

3. The DOE notes that the decision-maker must prepare a written 

determination regarding responsibility that must contain certain specific 

elements (for instance, a description of procedural steps taken during the 

investigation) and so a school district may wish to instruct the investigator 

to include such matters in the investigative report, but the final regulations 

do not prescribe the contents of the investigative report other than 

specifying its core purpose of summarizing relevant evidence 

 

B. A district may require all parties to submit any evidence that they would like the 

investigator to consider prior to the finalization of the investigative report, thereby 

allowing each party to respond to the evidence in the investigative report. 

 

C. The investigator must determine what is relevant after the parties have reviewed 

the evidence. 

 

D. A copy of the investigative report must be sent electronically or by hard copy to 

each party and the party’s advisor, if any. 
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E. School districts enjoy discretion with respect to whether and how to amend and 

supplement the investigative report, as long as any such rules and practices apply 

equally to both parties. 

 

F. Districts may provide both parties with an opportunity to respond to any 

additional evidence the other party proposes after reviewing the investigative 

report.  If a district allows parties to provide additional evidence in response to the 

investigative report, any such additional evidence will not qualify as new 

evidence that was reasonably available at the time the determination regarding 

responsibility was made for purposes of an appeal.  Similarly, a district has 

discretion to choose whether to provide a copy of each party’s written response to 

the other party as an additional measure to allow the parties to prepare for the 

hearing (or to be heard prior to the determination regarding responsibility being 

made, if no hearing is required or provided).  

 

G. School districts must maintain, for a period of seven years, records of each sexual 

harassment investigation.  

 

 

VII. The Hearing 

 

A. Elementary and secondary schools are NOT required to use hearings (live or 

otherwise) to adjudicate formal complaints under Title IX.  

 

B. If an elementary and secondary school chooses to hold a hearing (live or 

otherwise), such school has significant discretion as to how to conduct such a 

hearing.  

 

C. Basic structure of the hearing:  

 

1. Investigator submits investigative reports to both parties.  Parties then 

have 10 days to submit a response to the investigative report.   

 

2. Each party has the opportunity to submit written questions to be asked of 

other parties and witnesses, including limited follow-up questions.  The 

opportunity for each party to submit written questions to other parties and 

witnesses must take place after the parties are sent the investigative report, 

and before the determination regarding responsibility is reached.  The 

written submission of questions procedure may overlap with the 10-day 

period for responding to the investigative report, so that the written 

questions procedure need not extend the time frame of the grievance 

process. 

 

3. The decision-maker objectively evaluates the answers to such questions, 

and any other relevant evidence gathered and presented during the 

investigation;  
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4. The decision-maker reaches a determination regarding responsibility 

which is reduced to writing and issued to the parties concurrently.  34 

C.F.R. 106.45(b)(7)(ii) states that the decision-maker “must issue a written 

determination regarding responsibility,” but does not require that written 

determination to be issued at the hearing.  The time frame for when the 

decision-maker will issue the written determination must be “reasonably 

prompt.”  

 

D. Cannot require, allow, rely upon, or otherwise use questions or evidence that 

constitute or seek disclosure of information protected under a legally-recognized 

privilege, unless the person holding such privilege has waived the privilege. 

 

E. Cannot compel witness participation in a grievance process.  34 C.F.R. 106.71(a) 

protects every individual from retaliation for participating or refusing to 

participate in a Title IX proceeding. 

 

F. 34 C.F.R. 106.45(b)(6)(i) requires the creation of an audio or audiovisual 

recording, or transcript, of any live hearing, which must be made available to the 

parties for inspection and review. 

 

G. Hearings under §106.45(b)(6) are not “public” hearings. 

 

H. Good cause may exist to temporarily delay the Title IX grievance process to 

coordinate or cooperate with a concurrent law enforcement investigation. 

 

I. The regulations do not limit the legal rights of parents or guardians to act on 

behalf of a party during a hearing.  

 

 

VIII. Technology to be Used at Live Hearing 

 

A. To protect traumatized complainants from facing the respondent in person, cross-

examination in live hearings must never involve parties personally questioning 

each other, and at a party’s request, the live hearing must occur with the parties in 

separate rooms with technology enabling participants to see and hear each other.  

34 C.F.R. 106.45(b)(6)(i). 

 

B. Any technology used must permit the parties to both see and hear each other.  

Consequently, a telephone hearing (without video) would be insufficient.  
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C. Under 34 C.F.R. 106.71, a school conducting a live hearing must “keep 

confidential the identity of any individual who has made a report or complaint of 

sex discrimination, including any individual who has made a report or filed a 

formal complaint of sexual harassment, any complainant, any individual who has 

been reported to be the perpetrator of sex discrimination, any respondent, and any 

witness” in a Title IX grievance process except as permitted by FERPA, required 

by law, or as necessary to conduct the hearing or proceeding.  Therefore, schools 

must ensure that technology used to comply with this provision does not result in 

“live streaming” a party in a manner that exposes the testimony to persons outside 

those participating in the hearing. 

 

D. 34 C.F.R. 106.45(b)(6)(i) requires that the creation of an audio or audiovisual 

recording, or transcript, of any live hearing held, and the recording or transcript 

must be made available to the parties for inspection and review. 

 

E. There are no technology grants under the Title IX regulations.  However, 

commonly available equipment which could likely be used includes: webcams, 

laptops, or cell phones, paired with free or relatively inexpensive software 

solutions.  There are more than a dozen free video web conferencing platforms 

that could be used to ensure that decision-maker(s) and parties could 

simultaneously see and hear the party or witness who is answering questions.  The 

requirements for creating audio or audiovisual recordings or a transcript of 

hearings can be met at very low or no cost using commonly available voice memo 

apps or software or tape recorders. 

 

F. Technology problems interrupting a virtual hearing may constitute good cause to 

postpone a hearing. 

 

 

IX. Issues of Relevance  

 

A. School districts that do not conduct live hearings must afford each party the 

opportunity to submit written, relevant questions that a party wants asked of any 

party or witness, and must provide each party with the answers, and allow for 

additional, limited follow-up questions from each party.  34 C.F.R. 

106.45(b)(6)(ii).  

 

B. Questions and evidence about the complainant’s sexual predisposition or prior 

sexual behavior are not relevant, unless such questions and evidence about the 

complainant’s prior sexual behavior are offered to prove that someone other than 

the respondent committed the conduct alleged by the complainant, or if the 

questions and evidence concern specific incidents of the complainant’s prior 

sexual behavior with respect to the respondent and are offered to prove consent.  

The decision-maker(s) must explain to the party proposing the questions any 

decision to exclude a question as not relevant.  34 C.F.R. 106.45(b)(6)(i) and (ii).  
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1. Non-treatment records and information, such as a party’s financial or 

sexual history, must be directly related to the allegations at issue in order 

to be reviewed by the other party, and all evidence summarized in the 

investigative report must be “relevant” such that evidence about a 

complainant’s sexual predisposition would never be included in the 

investigative report and evidence about a complainant’s prior sexual 

behavior would only be included if it meets one of the two narrow 

exceptions.  

 

2. According to the DOE, the scope of when sexual behavior between the 

complainant and respondent might be relevant to the presence of consent 

regarding the particular allegations at issue depends in part on a recipient’s 

definition of consent.  Not all definitions of consent, for example, require 

a verbal expression of consent; some definitions of consent inquire 

whether, based on circumstances, the respondent reasonably understood 

that consent was present (or absent), thus potentially making relevant 

evidence of past sexual interactions between the complainant and the 

respondent.  

 

C. The school district cannot access, consider, disclose, or otherwise use a party’s 

records that are made or maintained by a physician, psychiatrist, psychologist, or 

other recognized professional or paraprofessional acting in the professional’s or 

paraprofessional’s capacity, or assisting in that capacity, and which are made and 

maintained in connection with the provision of treatment to the party, unless the 

school district obtains that party’s voluntary, written consent.  34 C.F.R. 

106.45(b)(5)(i).   

 

1. If the party is not an “eligible student,” as defined in 34 C.F.R. 99.3, then 

the school district must obtain the voluntary, written consent of a “parent,” 

as defined in 34 C.F.R. 99.3.1176. 

 

2. Accordingly, a school district will not access, consider, disclose, or 

otherwise use some of the most sensitive documents about a party without 

the party’s (or the parent of the party’s) voluntary, written consent, 

regardless of whether the school district already has possession of such 

treatment records, even if the records are relevant.  

 

D. The school district may not allow, rely upon, or otherwise use questions or 

evidence that constitute, or seek disclosure of, information protected under a 

legally recognized privilege, unless the person holding such privilege has waived 

the privilege.  34 C.F.R. 106.45(b)(1)(x). 
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X. Final Determination 

 

A. The decision-maker must issue a written decision which sets forth the decision-

maker’s determination of responsibility or non-responsibility.  34 C.F.R. 

106.45(b)(7).  

 

B. The DOE describes six items that must be included in the written determination: 

 

1. Identification of the allegations potentially constituting sexual harassment.  

 

2. A description of the procedural steps taken from the receipt of the formal 

complaint through the determination, including any notifications to the 

parties, interviews with parties and witnesses, site visits, methods used to 

gather other evidence, and hearings held. The written determination 

should also describe the process undertaken to inspect and review the 

evidence and disseminate the investigative report, including the adherence 

to mandated procedural timelines. 

 

3. Findings of fact supporting the determination. Notably, the 

decisionmaker’s written determination does not need to include “all” 

evidence presented at the hearing, or deal with facts not supporting the 

determination. Rather, it requires an analysis of what findings of fact 

support the determination of responsibility or non-responsibility;  

 

4. Conclusions regarding the application of the school district’s code of 

conduct to the facts, such that the written determination “matches up” with 

the language of the code of conduct itself. 

 

5. A statement of, and rationale for, the result as to each allegation, including 

a determination regarding responsibility, any disciplinary sanctions the 

school district imposes on the respondent, and whether remedies designed 

to restore or preserve equal access to the school district’s education 

program or activity will be provided by the school district to the 

complainant. 

 

a. Remedies that do not impact the respondent should not be 

disclosed in the written determination; rather, the determination 

should simply indicate that “remedies will be provided to the 

complainant.”  

 

b. The complainant should be informed of the sanctions imposed on 

the respondent because knowledge of the sanctions may impact the 

complainant’s equal access to the school district’s education 

program and activity. 
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6. The school district’s procedures and permissible bases for the complainant 

and respondent to appeal. 

 

C. The decision-maker must provide simultaneous notification of the outcome to the 

parties. §106.45(b)(7)(iii). While the regulations do not prescribe a method of 

delivering the written determination, a best practice is to send the determination 

electronically to the parties’ district e-mail accounts; this ensures the 

“simultaneous” delivery and receipt of the determination and generates metadata 

affirming compliance with this requirement.  

 

D. The Title IX Coordinator is responsible for effective implementation of any 

remedies set forth in the written determination. §106.45(b)(7)(iv). 

 

 

XI. Appeals 

 

A. Must offer both parties an appeal from a determination regarding responsibility, 

and from the dismissal of a formal complaint or any allegations therein, on the 

following bases: 

 

1. Procedural irregularity that affected the outcome of the matter; 

 

2. New evidence that was not reasonably available at the time the 

determination regarding responsibility or dismissal was made, that could 

affect the outcome of the matter; 

 

3. The Title IX Coordinator, investigator(s), or decision-maker(s) had a 

conflict of interest or bias; or 

 

4. Any other basis offered equally to both parties.  

 

B. As to all appeals, the school district must: 

 

1. Notify the other party in writing when an appeal is filed and implement 

appeal procedures equally for both parties; 

 

2. Ensure that the decision-maker(s) for the appeal is not the same person as 

the decision-maker(s) that reached the determination regarding 

responsibility or dismissal, the investigator(s), or the Title IX Coordinator; 

 

3. Give both parties a reasonable, equal opportunity to submit a written 

statement in support of, or challenging the outcome; 
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4. Issue a written decision describing the result of the appeal and the 

rationale for the result; and 

 

5. Provide the written decision simultaneously to both parties. 

 

C. 34 C.F.R. 106.45(b)(1)(v) requires schools to conclude the appeal process under 

designated, reasonably prompt time frames 

 

 

XII. Informal Resolution Process 

 

A. Nothing in the final regulations requires schools to offer an informal resolution 

process.  Schools remain free to craft or not craft an informal resolution process 

that serves their unique educational needs. 

 

B. Informal resolution cannot be offered unless a formal complaint is filed.  

However, an informal resolution can be obtained at any time prior to reaching a 

final determination. 

 

C. School districts must provide to the parties a written notice disclosing: 

 

1. The allegations;  

 

2. The requirements of the informal resolution process, including the 

circumstances under which it precludes the parties from resuming a formal 

complaint arising from the same allegations, provided, however, that at 

any time prior to agreeing to a resolution, any party has the right to 

withdraw from the informal resolution process and resume the grievance 

process with respect to the formal complaint; and  

 

3. Any consequences resulting from participating in the informal resolution 

process, including the records that will be maintained or could be shared. 

 

D. Informal resolution may encompass a broad range of conflict resolution strategies, 

including, but not limited to, arbitration, mediation, or restorative justice. 

 

E. Districts are prohibited from requiring the parties to participate in an informal 

resolution process.  Districts must obtain the parties’ voluntary, written consent to 

the informal resolution process.  Districts are also explicitly prohibited from 

requiring students or employees to waive their right to a formal grievance process 

as a condition of enrollment or employment or enjoyment of any other right.  

 

F. Cannot offer or facilitate an informal resolution process to resolve allegations that 

an employee sexually harassed a student. 
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G. Whether informal resolution facilitators may serve as witnesses in subsequent 

formal grievance processes is the district’s option.  If permitted, the district must 

disclose this possibility in the written notice disclosing any consequences 

resulting from participating in the informal resolution process, including the 

records that will be maintained or could be shared. 

 

H. Must have reasonably prompt time frames for conducting the informal resolution 

process.  

 

I. Individuals facilitating informal resolution must be free from conflicts of interest, 

bias, and trained to serve impartially.  

 

J. Must not intimidate, threaten, or coerce any person for the purpose of interfering 

with a person’s rights under Title IX, including the right to voluntarily decide 

whether or not to participate in informal resolution. 

 

 

XIII. Dismissal of Complaints 

 

A. Mandatory dismissal. 

 

1. The final regulations clarify that dismissal is mandatory where the 

allegations, if true, would not meet the Title IX jurisdictional conditions:  

 

a. The actions complained of do not meet the definition of “sexual 

harassment”;  

 

b. The actions complained of were not against a person in the United 

States; 

 

c. The actions complained of did not occur in the school district’s 

education program or activity.  

 

2. Dismissing a Title IX complaint does not preclude action under another 

provision of a school district’s code of conduct.  School districts retain the 

flexibility to employ supportive measures in response to allegations of 

conduct that does not fall under Title IX’s purview, as well as to 

investigate such conduct under the recipient’s own code of conduct at the 

recipient’s discretion. 

 

B. Discretionary dismissal. 

 

Under 34 C.F.R. 106.45(b)(3)(ii), school districts may dismiss Title IX complaints 

in three (3) specific circumstances: 
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1. A complainant notifies the Title IX Coordinator in writing that the 

complainant would like to withdraw the formal complaint or any 

allegations therein;  

 

2. The respondent is no longer enrolled or employed by the school district; 

and/or  

 

3. Specific circumstances prevent the school district from gathering evidence 

sufficient to reach a determination as to the allegations contained in the 

formal complaint.  

 

Example: A complainant refuses to participate in the grievance process 

(but also has not decided to send written notice stating that the 

complainant wishes to withdraw the formal complaint), or where the 

respondent is not under the authority of the school district (for instance 

because the respondent is a non-student, non-employee individual who 

came onto campus and allegedly sexually harassed a complaint), and the 

school district has no way to gather evidence sufficient to make a 

determination.  

 

C. Notice of dismissal. 

 

34 C.F.R. 106.45(b)(3)(iii) requires school districts to send the parties written 

notice of any dismissal decision, and the reason(s) therefore.  

 

D. Appeal of dismissal. 

 

Pursuant to 34 C.F.R. 106.45(b)(8), school districts must give both parties equal 

rights to appeal a dismissal decision.  

 

 

XIV. Serving Impartially 

 

A. Avoid prejudgment of the facts at issue.  34 C.F.R. 106.45(b)(1)(iii).  Do not 

prejudge the facts at issue and objectively evaluate inculpatory and exculpatory 

evidence before reaching determinations regarding responsibility. 

 

B. The Title IX Coordinator, investigator, decision-maker(s), or any person 

designated to facilitate an informal resolution process, cannot have a conflict of 

interest or bias for or against complainants or respondents generally or an 

individual complainant or respondent.  34 C.F.R. 106.45(b)(1)(iii). 

 

1. A school district, irrespective of size, may use existing employees to fulfill 

the role of Title IX Coordinator, investigator, and decision-maker(s), as 

long as these employees do not have a conflict of interest or bias and 

receive the requisite training. 
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2. The DOE gives school districts discretion to decide how best to implement 

the prohibition on conflicts of interest and bias, including whether a school 

district wishes to provide a process for parties to assert claims of conflict 

of interest or bias during the investigation. 

 

3. A Title IX Coordinator, investigator, or decision-maker(s) may have a role 

in the emergency removal process as long as such a role does not result in 

a conflict of interest with respect to the grievance process. 

 

 

XV. Conclusion 

 

 



For the reasons discussed in the preamble, the Secretary amends part 106 of title 34 of the

Code of Federal Regulations as follows:

PART 106—NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION

PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

1. The authority citation for part 106 continues to read as follows:

Authority: 20 U.S.C. 1681 et seq., unless otherwise noted.

2. Section 106.3 is amended by revising paragraph (a) to read as follows:

§106.3 Remedial and affirmative action and self-evaluation.

(a) Remedial action. If the Assistant Secretary finds that a recipient has discriminated

against persons on the basis of sex in an education program or activity under this part, or

otherwise violated this part, such recipient must take such remedial action as the Assistant

Secretary deems necessary to remedy the violation, consistent with 20 U.S.C. 1682.

$

3. Section 106.6 is amended by revising the section heading and adding paragraphs (d),

(e), (f), (g), and (h) to read as follows:

§ 106.6 Effect of other requirements and preservation of rights.

% % # % #

(d) Constitutional protections. Nothing in this part requires a recipient to:

(1) Restrict any rights that would otherwise be protected from government action by the

First Amendment of the U.S. Constitution;

(2) Deprive a person of any rights that would otherwise be protected from government

action under the Due Process Clauses of the Fifth and Fourteenth Amendments of the U.S.

Constitution; or

2008



(3) Restrict any other rights guaranteed against government action by the U.S.

Constitution.

(e) Effect ofSection 444 ofGeneral Education Provisions Act (GEPA)/Family

Educational Rights and Privacy Act (FERPA). The obligation to comply with this part is not

obviated or alleviated by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR

part 99.

(f) Title VII ofthe Civil Rights Act of 1964. Nothing in this part may be read in derogation

of any individual's rights under title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.

or any regulations promulgated thereunder.

(g) Exercise ofrights by parents or guardians. Nothing in this part may be read in

derogation of any legal right of a parent or guardian to act on behalf of a "complainant,"

"respondent," "party," or other individual, subject to paragraph (e) of this section, including but

not limited to filing a formal complaint.

(h) Preemptive effect. To the extent of a conflict between State or local law and title IX as

implemented by §§ 106.30, 106.44, and 106.45, the obligation to comply with §§ 106.30, 106.44,

and 106.45 is not obviated or alleviated by any State or local law.

% % H«

4. Section 106.8 is revised to read as follows:

$ 106.8 Designation of coordinator, dissemination of policy, and adoption of mievancc

procedures.

(a) Designation ofcoordinator. Each recipient must designate and authorize at least one

employee to coordinate its efforts to comply with its responsibilities under this part, which

employee must be referred to as the "Title IX Coordinator." The recipient must notify applicants
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for admission and employment, students, parents or legal guardians of elementary and secondary

school students, employees, and all unions or professional organizations holding collective

bargaining or professional agreements with the recipient, of the name or title, office address,

electronic mail address, and telephone number of the employee or employees designated as the

Title IX Coordinator pursuant to this paragraph. Any person may report sex discrimination,

including sexual harassment (whether or not the person reporting is the person alleged to be the

victim of conduct that could constitute sex discrimination or sexual harassment), in person, by

mail, by telephone, or by electronic mail, using the contact information listed for the Title IX

Coordinator, or by any other means that results in the Title IX Coordinator receiving the person's

verbal or written report. Such a report may be made at any time (including during non-business

hours) by using the telephone number or electronic mail address, or by mail to the office address,

listed for the Title IX Coordinator.

(b) Dissemination ofpolicy—(1) Notification ofpolicy. Each recipient must notify

persons entitled to a notification under paragraph (a) of this section that the recipient does not

discriminate on the basis of sex in the education program or activity that it operates, and that it is

required by title IX and this part not to discriminate in such a manner. Such notification must

state that the requirement not to discriminate in the education program or activity extends to

admission (unless subpart C of this part does not apply) and employment, and that inquiries

about the application of title IX and this part to such recipient may be referred to the recipient's

Title IX Coordinator, to the Assistant Secretary, or both.

(2) Publications, (i) Each recipient must prominently display the contact information

required to be listed for the Title IX Coordinator under paragraph (a) of this section and the

policy described in paragraph (b)(1) of this section on its website, if any, and in each handbook
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or catalog that it makes available to persons entitled to a notification under paragraph (a) of this

section.

(ii) A recipient must not use or distribute a publication stating that the recipient treats

applicants, students, or employees differently on the basis of sex except as such treatment is

permitted by title IX or this part.

(c) Adoption ofgrievance procedures. A recipient must adopt and publish grievance

procedures that provide for the prompt and equitable resolution of student and employee

complaints alleging any action that would be prohibited by this part and a grievance process that

complies with § 106.45 for formal complaints as defined in § 106.30. A recipient must provide to

persons entitled to a notification under paragraph (a) of this section notice of the recipient's

grievance procedures and grievance process, including how to report or file a complaint of sex

discrimination, how to report or file a formal complaint of sexual harassment, and how the

recipient will respond.

(d) Application outside the United States. The requirements of paragraph (c) of this

section apply only to sex discrimination occurring against a person in the United States.

5. Section 106.9 is revised to read as follows:

106.9 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.
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6. Section 106.12 is amended by revising paragraph (b) to read as follows:

§ 106.12 Educational institutions controlled by religious organizations.

% % sf; ^

(b) Assurance ofexemption. An educational institution that seeks assurance of the

exemption set forth in paragraph (a) of this section may do so by submitting in writing to the

Assistant Secretary a statement by the highest ranking official of the institution, identifying the

provisions of this part that conflict with a specific tenet of the religious organization. An

institution is not required to seek assurance from the Assistant Secretary in order to assert such

an exemption, In the event the Department notifies an institution that it is under investigation for

noncompliance with this part and the institution wishes to assert an exemption set forth in

paragraph (a) of this section, the institution may at that time raise its exemption by submitting in

writing to the Assistant Secretary a statement by the highest ranking official of the institution,

identifying the provisions of this part which conflict with a specific tenet of the religious

organization, whether or not the institution had previously sought assurance of an exemption

from the Assistant Secretary.

k k k k k

7. Add § 106.18 to subpart B to read as follows:

ii 1 06. 1 8 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.
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8. Add § 106.24 to subpart C to read as follows:

$ 106.24 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.

9. Add § 106.30 to subpart D to read as follows:

§ 106.30 Definitions.

(a) As used in this part:

Actual knowledge means notice of sexual harassment or allegations of sexual harassment

to a recipient's Title IX Coordinator or any official of the recipient who has authority to institute

corrective measures on behalf of the recipient, or to any employee of an elementary and

secondary school. Imputation of knowledge based solely on vicarious liability or constructive

notice is insufficient to constitute actual knowledge. This standard is not met when the only

official of the recipient with actual knowledge is the respondent. The mere ability or obligation

to report sexual harassment or to inform a student about how to report sexual harassment, or

having been trained to do so, does not qualify an individual as one who has authority to institute

corrective measures on behalf of the recipient. "Notice" as used in this paragraph includes, but is

not limited to, a report of sexual harassment to the Title IX Coordinator as described in §

106.8(a).

Complainant means an individual who is alleged to be the victim of conduct that could

constitute sexual harassment.

Consent. The Assistant Secretary will not require recipients to adopt a particular

definition of consent with respect to sexual assault, as referenced in this section.
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Formal complaint means a document filed by a complainant or signed by the Title IX

Coordinator alleging sexual harassment against a respondent and requesting that the recipient

investigate the allegation of sexual harassment. At the time of filing a formal complaint, a

complainant must be participating in or attempting to participate in the education program or

activity of the recipient with which the formal complaint is filed. A formal complaint may be

filed with the Title IX Coordinator in person, by mail, or by electronic mail, by using the contact

information required to be listed for the Title IX Coordinator under § 106.8(a), and by any

additional method designated by the recipient. As used in this paragraph, the phrase "document

filed by a complainant" means a document or electronic submission (such as by electronic mail

or through an online portal provided for this purpose by the recipient) that contains the

complainant's physical or digital signature, or otherwise indicates that the complainant is the

person filing the formal complaint. Where the Title IX Coordinator signs a formal complaint, the

Title IX Coordinator is not a complainant or otherwise a party under this part or under § 106.45

and must comply with the requirements of this part, including § 106.45(b)(l)(iii).

Respondent means an individual who has been reported to be the perpetrator of conduct

that could constitute sexual harassment.

Sexual harassment means conduct on the basis of sex that satisfies one or more of the

following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service

of the recipient on an individual's participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive,

and objectively offensive that it effectively denies a person equal access to the recipient's

education program or activity; or
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(3) "Sexual assault" as defined in 20 U.S.C. 1092(f)(6)(A)(v), "dating violence" as

defined in 34 U.S.C. 12291(a)(10), "domestic violence" as defined in 34 U.S.C. 12291(a)(8), or

"stalking" as defined in 34 U.S.C. 12291(a)(30).

Supportive measures means non-disciplinary, non-punitive individualized services

offered as appropriate, as reasonably available, and without fee or charge to the complainant or

the respondent before or after the filing of a formal complaint or where no formal complaint has

been filed. Such measures are designed to restore or preserve equal access to the recipient's

education program or activity without unreasonably burdening the other party, including

measures designed to protect the safety of all parties or the recipient's educational environment,

or deter sexual harassment. Supportive measures may include counseling, extensions of

deadlines or other course-related adjustments, modifications of work or class schedules, campus

escort services, mutual restrictions on contact between the parties, changes in work or housing

locations, leaves of absence, increased security and monitoring of certain areas of the campus,

and other similar measures. The recipient must maintain as confidential any supportive measures

provided to the complainant or respondent, to the extent that maintaining such confidentiality

would not impair the ability of the recipient to provide the supportive measures. The Title IX

Coordinator is responsible for coordinating the effective implementation of supportive

measures.

(b) As used in §§ 106.44 and 106.45:

Elementary and secondary school means a local educational agency (LEA), as defined in

the Elementary and Secondary Education Act of 1965, as amended by the Every Student

Succeeds Act, a preschool, or a private elementary or secondary school.
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Postsecondary institution means an institution of graduate higher education as defined in

§ 106.2(1), an institution of undergraduate higher education as defined in § 106.2(m), an

institution of professional education as defined in § 106.2(n), or an institution of vocational

education as defined in § 106.2(o).

10. Add § 106.44 to subpart D to read as follows:

$ 106.44 Recipient's response to sexual harassment.

(a) General response to sexual harassment. A recipient with actual knowledge of sexual

harassment in an education program or activity of the recipient against a person in the United

States, must respond promptly in a manner that is not deliberately indifferent. A recipient is

deliberately indifferent only if its response to sexual harassment is clearly unreasonable in light

of the known circumstances. For the purposes of this section, §§ 106.30, and 106.45, "education

program or activity" includes locations, events, or circumstances over which the recipient

exercised substantial control over both the respondent and the context in which the sexual

harassment occurs, and also includes any building owned or controlled by a student organization

that is officially recognized by a postsecondary institution. A recipient's response must treat

complainants and respondents equitably by offering supportive measures as defined in § 106.30

to a complainant, and by following a grievance process that complies with § 106.45 before the

imposition of any disciplinary sanctions or other actions that are not supportive measures as

defined in § 106.30, against a respondent. The Title IX Coordinator must promptly contact the

complainant to discuss the availability of supportive measures as defined in § 106.30, consider

the complainant's wishes with respect to supportive measures, inform the complainant of the

availability of supportive measures with or without the filing of a formal complaint, and explain

to the complainant the process for filing a formal complaint. The Department may not deem a
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recipient to have satisfied the recipient's duty to not be deliberately indifferent under this part

based on the recipient's restriction of rights protected under the U.S. Constitution, including the

First Amendment, Fifth Amendment, and Fourteenth Amendment.

(b) Response to aformal complaint. (1) In response to a formal complaint, a recipient

must follow a grievance process that complies with § 106.45. With or without a formal

complaint, a recipient must comply with § 106.44(a).

(2) The Assistant Secretary will not deem a recipient's determination regarding

responsibility to be evidence of deliberate indifference by the recipient, or otherwise evidence of

discrimination under title IX by the recipient, solely because the Assistant Secretary would have

reached a different determination based on an independent weighing of the evidence.

(c) Emergency removal. Nothing in this part precludes a recipient from removing a

respondent from the recipient's education program or activity on an emergency basis, provided

that the recipient undertakes an individualized safety and risk analysis, determines that an

immediate threat to the physical health or safety of any student or other individual arising from

the allegations of sexual harassment justifies removal, and provides the respondent with notice

and an opportunity to challenge the decision immediately following the removal. This provision

may not be construed to modify any rights under the Individuals with Disabilities Education Act,

Section 504 of the Rehabilitation Act of 1973, or the Americans with Disabilities Act.

(d) Administrative leave. Nothing in this subpart precludes a recipient from placing a

non-student employee respondent on administrative leave during the pendency of a grievance

process that complies with § 106.45. This provision may not be construed to modify any rights

under Section 504 of the Rehabilitation Act of 1973 or the Americans with Disabilities Act.
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1 1. Add § 106.45 to subpart D to read as follows:

S 106.45 Grievance process for formal complaints of sexual harassment.

(a) Discrimination on the basis ofsex. A recipient's treatment of a complainant or a

respondent in response to a formal complaint of sexual harassment may constitute discrimination

on the basis of sex under title IX.

(b) Grievance process. For the purpose of addressing formal complaints of sexual

harassment, a recipient's grievance process must comply with the requirements of this section.

Any provisions, rules, or practices other than those required by this section that a recipient

adopts as part of its grievance process for handling formal complaints of sexual harassment as

defined in § 106.30, must apply equally to both parties.

(1) Basic requirementsfor grievance process. A recipient's grievance process must—

(i) Treat complainants and respondents equitably by providing remedies to a complainant

where a determination of responsibility for sexual harassment has been made against the

respondent, and by following a grievance process that complies with this section before the

imposition of any disciplinary sanctions or other actions that are not supportive measures as

defined in § 106.30, against a respondent. Remedies must be designed to restore or preserve

equal access to the recipient's education program or activity. Such remedies may include the

same individualized services described in § 106.30 as "supportive measures"; however, remedies

need not be non-disciplinary or non-punitive and need not avoid burdening the respondent;

(ii) Require an objective evaluation of all relevant evidence - including both inculpatory

and exculpatory evidence - and provide that credibility determinations may not be based on a

person's status as a complainant, respondent, or witness;
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(iii) Require that any individual designated by a recipient as a Title IX Coordinator,

investigator, decision-maker, or any person designated by a recipient to facilitate an informal

resolution process, not have a conflict of interest or bias for or against complainants or

respondents generally or an individual complainant or respondent. A recipient must ensure that

Title IX Coordinators, investigators, decision-makers, and any person who facilitates an informal

resolution process, receive training on the definition of sexual harassment in § 106.30, the scope

of the recipient's education program or activity, how to conduct an investigation and grievance

process including hearings, appeals, and informal resolution processes, as applicable, and how to

serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of interest,

and bias. A recipient must ensure that decision-makers receive training on any technology to be

used at a live hearing and on issues of relevance of questions and evidence, including when

questions and evidence about the complainant's sexual predisposition or prior sexual behavior

are not relevant, as set forth in paragraph (b)(6) of this section. A recipient also must ensure that

investigators receive training on issues of relevance to create an investigative report that fairly

summarizes relevant evidence, as set forth in paragraph (b)(5)(vii) of this section. Any materials

used to train Title IX Coordinators, investigators, decision-makers, and any person who

facilitates an informal resolution process, must not rely on sex stereotypes and must promote

impartial investigations and adjudications of formal complaints of sexual harassment;

(iv) Include a presumption that the respondent is not responsible for the alleged conduct

until a determination regarding responsibility is made at the conclusion of the grievance process;

(v) Include reasonably prompt time frames for conclusion of the grievance process,

including reasonably prompt time frames for filing and resolving appeals and informal resolution

processes if the recipient offers informal resolution processes, and a process that allows for the
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temporary delay of the grievance process or the limited extension of time frames for good cause

with written notice to the complainant and the respondent of the delay or extension and the

reasons for the action. Good cause may include considerations such as the absence of a party, a

party's advisor, or a witness; concurrent law enforcement activity; or the need for language

assistance or accommodation of disabilities;

(vi) Describe the range of possible disciplinary sanctions and remedies or list the possible

disciplinary sanctions and remedies that the recipient may implement following any

determination of responsibility;

(vii) State whether the standard of evidence to be used to determine responsibility is the

preponderance of the evidence standard or the clear and convincing evidence standard, apply the

same standard of evidence for formal complaints against students as for formal complaints

against employees, including faculty, and apply the same standard of evidence to all formal

complaints of sexual harassment;

(viii) Include the procedures and permissible bases for the complainant and respondent to

appeal;

(ix) Describe the range of supportive measures available to complainants and

respondents; and

(x) Not require, allow, rely upon, or otherwise use questions or evidence that constitute,

or seek disclosure of, information protected under a legally recognized privilege, unless the

person holding such privilege has waived the privilege.

(2) Notice ofallegations—(i) Upon receipt of a formal complaint, a recipient must

provide the following written notice to the parties who are known:
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(A) Notice of the recipient's grievance process that complies with this section, including

any informal resolution process.

(B) Notice of the allegations of sexual harassment potentially constituting sexual

harassment as defined in § 106.30, including sufficient details known at the time and with

sufficient time to prepare a response before any initial interview. Sufficient details include the

identities of the parties involved in the incident, if known, the conduct allegedly constituting

sexual harassment under § 106.30, and the date and location of the alleged incident, if known.

The written notice must include a statement that the respondent is presumed not responsible for

the alleged conduct and that a determination regarding responsibility is made at the conclusion of

the grievance process. The written notice must inform the parties that they may have an advisor

of their choice, who may be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of

this section, and may inspect and review evidence under paragraph (b)(5)(vi) of this section. The

written notice must inform the parties of any provision in the recipient's code of conduct that

prohibits knowingly making false statements or knowingly submitting false information during

the grievance process.

(ii) If, in the course of an investigation, the recipient decides to investigate allegations

about the complainant or respondent that are not included in the notice provided pursuant to

paragraph (b)(2)(i)(B) of this section, the recipient must provide notice of the additional

allegations to the parties whose identities are known.

(3) Dismissal ofaformal complaint—(i) The recipient must investigate the allegations in

a formal complaint. If the conduct alleged in the formal complaint would not constitute sexual

harassment as defined in § 106.30 even if proved, did not occur in the recipient's education

program or activity, or did not occur against a person in the United States, then the recipient
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must dismiss the formal complaipt with regard to that conduct for purposes of sexual harassment

under title IX or this part; such a dismissal does not preclude action under another provision of

the recipient's code of conduct.

(ii) The recipient may dismiss the formal complaint or any allegations therein, if at any

time during the investigation or hearing: a complainant notifies the Title IX Coordinator in

writing that the complainant would like to withdraw the formal complaint or any allegations

therein; the respondent is no longer enrolled or employed by the recipient; or specific

circumstances prevent the recipient from gathering evidence sufficient to reach a determination

as to the formal complaint or allegations therein.

(iii) Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(h) of

this section, the recipient must promptly send written notice of the dismissal and reason(s)

therefor simultaneously to the parties.

(4) Consolidation offormal complaints. A recipient may consolidate formal complaints

as to allegations of sexual harassment against more than one respondent, or by more than one

complainant against one or more respondents, or by one party against the other party, where the

allegations of sexual harassment arise out of the same facts or circumstances. Where a grievance

process involves more than one complainant or more than one respondent, references in this

section to the singular "party," "complainant," or "respondent" include the plural, as applicable.

(5) Investigation ofaformal complaint. When investigating a formal complaint and

throughout the grievance process, a recipient must—

(i) Ensure that the burden of proof and the burden of gathering evidence sufficient to

reach a determination regarding responsibility rest on the recipient and not on the parties

provided that the recipient cannot access, consider, disclose, or otherwise use a party's records
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that are made or maintained by a physician, psychiatrist, psychologist, or other recognized

professional or paraprofessional acting in the professional's or paraprofessional's capacity, or

assisting in that capacity, and which are made and maintained in connection with the provision of

treatment to the party, unless the recipient obtains that party's voluntary, written consent to do so

for a grievance process under this section (if a party is not an "eligible student," as defined in 34

CFR 99.3, then the recipient must obtain the voluntary, written consent of a "parent," as defined

in 34 CFR 99.3);

(ii) Provide an equal opportunity for the parties to present witnesses, including fact and

expert witnesses, and other inculpatory and exculpatory evidence;

(iii) Not restrict the ability of either party to discuss the allegations under investigation or

to gather and present relevant evidence;

(iv) Provide the parties with the same opportunities to have others present during any

grievance proceeding, including the opportunity to be accompanied to any related meeting or

proceeding by the advisor of their choice, who may be, but is not required to be, an attorney, and

not limit the choice or presence of advisor for either the complainant or respondent in any

meeting or grievance proceeding; however, the recipient may establish restrictions regarding the

extent to which the advisor may participate in the proceedings, as long as the restrictions apply

equally to both parties;

(v) Provide, to a party whose participation is invited or expected, written notice of the

date, time, location, participants, and purpose of all hearings, investigative interviews, or other

meetings, with sufficient time for the party to prepare to participate;

(vi) Provide both parties an equal opportunity to inspect and review any evidence

obtained as part of the investigation that is directly related to the allegations raised in a formal
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complaint, including the evidence upon which the recipient does not intend to rely in reaching a

determination regarding responsibility and inculpatory or exculpatory evidence whether obtained

from a party or other source, so that each party can meaningfully respond to the evidence prior to

conclusion of the investigation. Prior to completion of the investigative report, the recipient must

send to each party and the party's advisor, if any, the evidence subject to inspection and review

in an electronic format or a hard copy, and the parties must have at least 1 0 days to submit a

written response, which the investigator will consider prior to completion of the investigative

report. The recipient must make all such evidence subject to the parties' inspection and review

available at any hearing to give each party equal opportunity to refer to such evidence during the

hearing, including for purposes of cross-examination; and

(vii) Create an investigative report that fairly summarizes relevant evidence and, at least

10 days prior to a hearing (if a hearing is required under this section or otherwise provided) or

other time of determination regarding responsibility, send to each party and the party's advisor, if

any, the investigative report in an electronic format or a hard copy, for their review and written

response.

(6) Hearings, (i) For postsecondary institutions, the recipient's grievance process must

provide for a live hearing. At the live hearing, the decision-maker(s) must permit each party's

advisor to ask the other party and any witnesses all relevant questions and follow-up questions,

including those challenging credibility. Such cross-examination at the live hearing must be

conducted directly, orally, and in real time by the party's advisor of choice and never by a party

personally, notwithstanding the discretion of the recipient under paragraph (b)(5)(iv) of this

section to otherwise restrict the extent to which advisors may participate in the proceedings. At

the request of either party, the recipient must provide for the live hearing to occur with the
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parties located in separate rooms with technology enabling the decision-maker(s) and parties to

simultaneously see and hear the party or the witness answering questions. Only relevant cross-

examination and other questions may be asked of a party or witness. Before a complainant,

respondent, or witness answers a cross-examination or other question, the decision-maker(s)

must first determine whether the question is relevant and explain any decision to exclude a

question as not relevant. If a party does not have an advisor present at the live hearing, the

recipient must provide without fee or charge to that party, an advisor of the recipient's choice,

who may be, but is not required to be, an attorney, to conduct cross-examination on behalf of that

party. Questions and evidence about the complainant's sexual predisposition or prior sexual

behavior are not relevant, unless such questions and evidence about the complainant's prior

sexual behavior are offered to prove that someone other than the respondent committed the

conduct alleged by the complainant, or if the questions and evidence concern specific incidents

of the complainant's prior sexual behavior with respect to the respondent and are offered to

prove consent. If a party or witness does not submit to cross-examination at the live hearing, the

decision-maker(s) must not rely on any statement of that party or witness in reaching a

determination regarding responsibility; provided, however, that the decision-maker(s) cannot

draw an inference about the determination regarding responsibility based solely on a party's or

witness's absence from the live hearing or refusal to answer cross-examination or other

questions. Live hearings pursuant to this paragraph may be conducted with all parties physically

present in the same geographic location or, at the recipient's discretion, any or all parties,

witnesses, and other participants may appear at the live hearing virtually, with technology

enabling participants simultaneously to see and hear each other. Recipients must create an audio
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or audiovisual recording, or transcript, of any live hearing and make it available to the parties for

inspection and review.

(ii) For recipients that are elementary and secondary schools, and other recipients that are

not postsecondary institutions, the recipient's grievance process may, but need not, provide for a

hearing. With or without a hearing, after the recipient has sent the investigative report to the

parties pursuant to paragraph (b)(5)(vii) of this section and before reaching a determination

regarding responsibility, the decision-maker(s) must afford each party the opportunity to submit

written, relevant questions that a party wants asked of any party or witness, provide each party

with the answers, and allow for additional, limited follow-up questions from each party. With or

without a hearing, questions and evidence about the complainant's sexual predisposition or prior

sexual behavior are not relevant, unless such questions and evidence about the complainant's

prior sexual behavior are offered to prove that someone other than the respondent committed the

conduct alleged by the complainant, or if the questions and evidence concern specific incidents

of the complainant's prior sexual behavior with respect to the respondent and are offered to

prove consent. The decision-maker(s) must explain to the party proposing the questions any

decision to exclude a question as not relevant.

(7) Determination regarding responsibility, (i) The decision-maker(s), who cannot be the

same person(s) as the Title IX Coordinator or the investigator(s), must issue a written

determination regarding responsibility. To reach this determination, the recipient must apply the

standard of evidence described in paragraph (b)(l)(vii) of this section.

(ii) The written determination must include—

(A) Identification of the allegations potentially constituting sexual harassment as defined

in § 106.30;
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(B) A description of the procedural steps taken from the receipt of the formal complaint

through the determination, including any notifications to the parties, interviews with parties and

witnesses, site visits, methods used to gather other evidence, and hearings held;

(C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient's code of conduct to the facts;

(E) A statement of, and rationale for, the result as to each allegation, including a

determination regarding responsibility, any disciplinary sanctions the recipient imposes on the

respondent, and whether remedies designed to restore or preserve equal access to the recipient's

education program or activity will be provided by the recipient to the complainant; and

(F) The recipient's procedures and permissible bases for the complainant and respondent

to appeal.

(iii) The recipient must provide the written determination to the parties simultaneously.

The determination regarding responsibility becomes final either on the date that the recipient

provides the parties with the written determination of the result of the appeal, if an appeal is

filed, or if an appeal is not filed, the date on which an appeal would no longer be considered

timely.

(iv) The Title IX Coordinator is responsible for effective implementation of any

remedies.

(8) Appeals, (i) A recipient must offer both parties an appeal from a determination

regarding responsibility, and from a recipient's dismissal of a formal complaint or any

allegations therein, on the following bases:

(A) Procedural irregularity that affected the outcome of the matter;
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(B) New evidence that was not reasonably available at the time the determination

regarding responsibility or dismissal was made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of

interest or bias for or against complainants or respondents generally or the individual

complainant or respondent that affected the outcome of the matter.

(ii) A recipient may offer an appeal equally to both parties on additional bases.

(iii) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and implement appeal

procedures equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as the

decision-maker(s) that reached the determination regarding responsibility or dismissal, the

investigator(s), or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the standards set forth

in paragraph (b)(l)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written statement in

support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the rationale for the

result; and

(F) Provide the written decision simultaneously to both parties.

(9) Informal resolution. A recipient may not require as a condition of enrollment or

continuing enrollment, or employment or continuing employment, or enjoyment of any other

right, waiver of the right to an investigation and adjudication of formal complaints of sexual

harassment consistent with this section. Similarly, a recipient may not require the parties to
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participate in an informal resolution process under this section and may not offer an informal

resolution process unless a formal complaint is filed. However, at any time prior to reaching a

determination regarding responsibility the recipient may facilitate an informal resolution process,

such as mediation, that does not involve a full investigation and adjudication, provided that the

recipient

(i) Provides to the parties a written notice disclosing: the allegations, the requirements of

the informal resolution process including the circumstances under which it precludes the parties

from resuming a formal complaint arising from the same allegations, provided, however, that at

any time prior to agreeing to a resolution, any party has the right to withdraw from the informal

resolution process and resume the grievance process with respect to the formal complaint, and

any consequences resulting from participating in the informal resolution process, including the

records that will be maintained or could be shared;

(ii) Obtains the parties' voluntary, written consent to the informal resolution process; and

(iii) Does not offer or facilitate an informal resolution process to resolve allegations that

an employee sexually harassed a student.

(1 0) Recordkeeping, (i) A recipient must maintain for a period of seven years records of-

(A) Each sexual harassment investigation including any determination regarding

responsibility and any audio or audiovisual recording or transcript required under paragraph

(b)(6)(i) of this section, any disciplinary sanctions imposed on the respondent, and any remedies

provided to the complainant designed to restore or preserve equal access to the recipient's

education program or activity;

(B) Any appeal and the result therefrom;

(C) Any informal resolution and the result therefrom; and
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(D) All materials used to train Title IX Coordinators, investigators, decision-makers, and

any person who facilitates an informal resolution process. A recipient must make these training

materials publicly available on its website, or if the recipient does not maintain a website the

recipient must make these materials available upon request for inspection by members of the

public.

(ii) For each response required under § 106.44, a recipient must create, and maintain for a

period of seven years, records of any actions, including any supportive measures, taken in

response to a report or formal complaint of sexual harassment. In each instance, the recipient

must document the basis for its conclusion that its response was not deliberately indifferent, and

document that it has taken measures designed to restore or preserve equal access to the

recipient's education program or activity. If a recipient does not provide a complainant with

supportive measures, then the recipient must document the reasons why such a response was not

clearly unreasonable in light of the known circumstances. The documentation of certain bases or

measures does not limit the recipient in the future from providing additional explanations or

detailing additional measures taken.

12. Add §_1 06.46 to subpart D to read as follows:

S 106.46 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.
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13. Add § 106.62 to subpart E to read as follows:

$ 1 06.62 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.

14. Subpart F is revised to read as follows:

Subpart F-Retaliation

Sec.

106.71 Retaliation

106.72 Severability

Subpart F-Retaliation

§ 106.71 Retaliation.

(a) Retaliation prohibited. No recipient or other person may intimidate, threaten, coerce,

or discriminate against any individual for the purpose of interfering with any right or privilege

secured by title IX or this part, or because the individual has made a report or complaint,

testified, assisted, or participated or refused to participate in any manner in an investigation,

proceeding, or hearing under this part. Intimidation, threats, coercion, or discrimination,

including charges against an individual for code of conduct violations that do not involve sex

discrimination or sexual harassment, but arise out of the same facts or circumstances as a report

or complaint of sex discrimination, or a report or formal complaint of sexual harassment, for the

purpose of interfering with any right or privilege secured by title IX or this part, constitutes

retaliation. The recipient must keep confidential the identity of any individual who has made a

report or complaint of sex discrimination, including any individual who has made a report or
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filed a formal complaint of sexual harassment, any complainant, any individual who has been

reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as

may be permitted by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part

99, or as required by law, or to carry out the purposes of 34 CFR part 106, including the conduct

of any investigation, hearing, or judicial proceeding arising thereunder. Complaints alleging

retaliation may be filed according to the grievance procedures for sex discrimination required to

be adopted under § 106.8(c).

(b) Specific circumstances. (1) The exercise of rights protected under the First

Amendment does not constitute retaliation prohibited under paragraph (a) of this section.

(2) Charging an individual with a code of conduct violation for making a materially false

statement in bad faith in the course of a grievance proceeding under this part does not constitute

retaliation prohibited under paragraph (a) of this section, provided, however, that a determination

regarding responsibility, alone, is not sufficient to conclude that any party made a materially

false statement in bad faith.

5 106.72 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.

15. Add subpart G to read as follows:

Subpart G - Procedures

Sec.

106.81 Procedures

106.82 Severability
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Subpart G - Procedures

ij 106.81 Procedures.

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 are

hereby adopted and incorporated herein by reference. These procedures may be found at 34 CFR

100,6-100.11 and 34 CFR part 101. The definitions in § 106.30 do not apply to 34 CFR 100.6-

100.11 and 34 CFR part 101.

ti 106.82 Severability.

If any provision of this subpart or its application to any person, act, or practice is held

invalid, the remainder of the subpart or the application of its provisions to any person, act, or

practice shall not be affected thereby.

Subject Index to Title IX Preamble and Regulation [Removed]

16. Remove the Subject Index to Title IX Preamble and Regulation.

17. In addition to the amendments set forth above, in 34 CFR part 106, remove the

parenthetical authority citation at the ends of §§ 106.1, 106.2, 106.3, 106.4, 106.5, 106.6, 106.7, ,

106.11, 106.12, 106.13, 106.14, 106.15, 106.16, 106.17, 106.21, 106.22, 106.23, 106.31, 106.32,

106.33, 106.34, 106.35, 106.36, 106.37, 106.38, 106.39, 106.40, 106.41, 106.42, 106.43, 106.51,

106.52, 106.53, 106.54, 106.55, 106.56, 106.57, 106.58, 106.59, 106.60, and 106.61.
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2266 - NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION PROGRAMS OR ACTIVITIES
 
This guideline provides additional information about the District’s procedures in addressing allegations of sex discrimination,
including Sexual Harassment. All information below supplements Board Policy 2266 – Nondiscrimination on the Basis of Sex in
Education Programs or Activities.  To the extent, there is a conflict between these guidelines and Policy 2266, the Policy controls.
 
General Information 
 
Sexual Harassment:  Sexual Harassment means conduct on the basis of sex that satisfies one (1) or more of the following: 
 

A. A Board employee conditioning the provision of an aid, benefit, or service of the District on an individual’s participation in
unwelcome sexual conduct (often called “quid pro quo” harassment); 
 

B. Unwelcome sexual advances, requests for sexual favors, and other verbal, nonverbal or physical conduct of a sexual nature
that is determined by a reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the District’s education program or activity; or 
 

C.  “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)A(v), or “dating violence” as defined in 34 U.S.C. 12291(a)(10),
“domestic violence” as defined in 34 U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30).

 
Sexual Harassment may involve the behavior of a person of any gender against a person of the same or another gender.
 
The following conduct – if sufficiently severe, pervasive, and objectively offensive – may constitute Sexual Harassment (this list
provides examples and is not meant to be exhaustive or exclusive):
 

A.  unwelcome sexual propositions, invitations, solicitations, and flirtations; 
 

B.  unwanted physical and/or sexual contact; 
 

C.  threats or insinuations implying that a person's conditions of education or employment may be adversely affected by not
submitting to sexual advances; 
 

D.  unwelcome sexual verbal expressions, including graphic sexual commentaries about a person's body, dress, appearance, or
sexual activities; unwelcome sexually degrading language, profanity, jokes, or innuendoes; 
 

E.  sexually suggestive objects, pictures, graffiti, videos, posters, audio recordings or literature; 
 

F.  unwelcome and inappropriate touching, patting, or pinching; 
 

G.  asking about, or telling about, sexual fantasies, sexual preferences, or sexual activities; 
 

H.  speculations about a person's sexual activities or sexual history, or remarks about one's own sexual activities or sexual
history; 
 

I.  giving unwelcome personal gifts such as lingerie that suggest the desire for a romantic relationship; and 
 

J.  leering or staring at someone in a sexual way, such as staring at a person’s breasts, buttocks, or groin.
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Sexual assault, for purposes of Policy 2266, refers to any sexual act directed against another person, without the consent of the
victim, including instances where the victim is incapable of giving consent (e.g., due to the person’s age, intellectual or other
disability, or use of drugs or alcohol). Sexual assault includes rape, sodomy, sexual assault with an object, fondling, incest, and
statutory rape.  All such acts of sexual assault are forms of Sexual Harassment and, in turn, sex discrimination prohibited by Title IX
and Policy 2266.
 
Two (2) critical components of assessing allegations of sexual assault involve the concepts of “consent” and a person being
“incapacitated.”  Policy 2266 states that “consent” involves words or actions that a reasonable person would understand as
agreement to engage in the sexual conduct at issue.  A person, however, may be incapable of giving consent because of age or
because of temporary or permanent mental or physical incapacity.  A person who is incapacitated is not capable of giving consent. 
 
Determining whether there was consent is a critical factor in evaluating whether a sexual assault occurred.  As defined above,
consent is a mutual, voluntary, and informed agreement to participate in specific sexual acts with another person that is not
achieved through manipulation, force, or coercion of any kind, and requires having cognitive ability to agree to participate.   Force
involves the use, or the threatened use, of physical violence to achieve sexual access.  Force further includes the use of a person’s
body in a physically imposing manner to elicit unwelcome or unwanted sexual contact.  Coercion involves unreasonable pressure for
sexual activity or contact. 
 
Consent requires an outward demonstration, through mutually understandable words, conduct or action, indicating that an individual
has freely chosen to engage in the specific sexual acts. A verbal “no” constitutes lack of consent, even if it sounds insincere or
indecisive.  Silence or an absence of resistance does not imply consent, and consent to engage in sexual activity with one person
does not imply consent to engage in sexual activity with another. Even in the context of an ongoing relationship, consent must be
sought and freely given for each specific sexual act. Consent may be withdrawn at any time. When consent is withdrawn, sexual
activity must immediately stop.
 
Impairment or incapacitation due to alcohol and/or drug use, permanent/ temporary mental or physical disability, and being below
the age of consent (age sixteen (16)) are factors that detract from or make consent impossible.  Incapacity is defined as an inability
to make rational, reasonable decisions or judgments.  Incapacitation is a state where an individual cannot make an informed and
rational decision to consent to engage in sexual contact because the individual lacks conscious knowledge of the nature of the act
(e.g., to understand the “who, what, where, when, why or how” of the sexual interaction) and/or is physically or mentally helpless.
 An individual is also considered incapacitated, and therefore unable to give consent, when asleep, unconscious, or otherwise
unaware that sexual contact is occurring.
 
Incapacitation is found when the Respondent knew or should have known that the Complainant was incapacitated when viewed from
the position of a sober, reasonable person. One’s own intoxication is not an excuse for failure to recognize another person’s
incapacitation.
 
Incapacitation may result from the use of alcohol and/or other drugs; however, consumption of alcohol of other drugs, inebriation, or
intoxication alone are insufficient to establish incapacitation.  Incapacitation is beyond mere drunkenness or intoxication.  The
impact of alcohol or drugs varies from person to person, and evaluating incapacitation requires an assessment of how consumption
of alcohol and/or drugs impacts an individual’s:
 

A. decision-making ability; 
 

B. awareness of consequences; 
 

C. ability to make informed judgments; 
 

D. capacity to appreciate the nature or circumstances of the act.
 
No single factor is determinative of incapacitation. Some common signs that someone may be incapacitated include slurred speech,
confusion, shaky balance, stumbling or falling down, vomiting, and unconsciousness.
 
Title IX Coordinator(s)
 
The following individual(s) serve as the District Title IX Coordinator(s) and are responsible for overseeing and coordinating the
District’s efforts to comply with Title IX and its implementing regulations: 
 
The Title IX Coordinator(s) reports directly to the Superintendent.  Questions about Policy 2266 and/or this Administrative Guideline
should be directed to the Title IX Coordinator(s).
 
Notices
 
The Title IX Coordinator’s(s’) name(s), title(s), and contact information – including office address(es), telephone number(s), and
email address(es) - must be published:
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A. on the District’s website  

 
B. in the student handbook

 
Board Policy 2266 must also be published on the District’s website and in each handbook or catalog that the District makes available
to applicants for admission and employment, students, parents or legal guardians of elementary and secondary school students,
employees, and all unions or professional organizations holding collective bargaining or professional agreements with the Board.
 
Reports of Sexual Harassment
 
All students and Board employees share responsibility for avoiding, discouraging, and reporting Sexual Harassment.
 
The Title IX Coordinator(s) shall be available during regular school/work hours to discuss Title IX questions, including questions
related to Sexual Harassment, and assist students, parents/guardians, employees, other members of the School District community
and Third Parties with any issues they may have related to Policy 2266.  The Title IX Coordinator(s) shall accept reports of Sexual
Harassment directly from any member of the School District community or any Third Party.  Reports may be submitted in person, by
mail, by telephone, or by electronic mail, using the Title IX Coordinator’s(s’) published contact information, or by any other means
that results in the Title IX Coordinator receiving the person’s oral or written report.  Reports may be made at any time (including
during non-work hours). 
 
The District will be considered to have actual knowledge of Sexual Harassment or an allegation of Sexual Harassment if : 1) a Formal
Complaint is filed by a Complainant (or a parent/guardian on behalf of a minor child); 2) a Board employee receives a report or
otherwise has notice of an incident of Sexual Harassment or allegations of Sexual Harassment; or 3) a Board employee witnesses
the misconduct. The District may also receive notice about Sexual Harassment in an indirect manner from a member of the local
community, social networking sites, the media, or if the information is shared by survivors during public awareness events or
campaigns.
 
When a Board employee files a report of Sexual Harassment or allegations of Sexual Harassment with the Title IX Coordinator, the
employee is required to report all known details about the alleged Sexual Harassment, including: 1) the name of the alleged
Respondent; 2) the person who experienced the alleged Sexual Harassment (i.e., the Complainant); 3) other persons involved in the
alleged Sexual Harassment; and 4) any other relevant facts, such as date, time, and location.
 
When possible, before a reporting student or parent/guardian discloses the above information, the Board employee should inform
the student and/or parent/guardian of the employee’s obligation to report the information to the Title IX Coordinator. 
 
The employee will also inform the student and/or parent/guardian of his/her right to file a Formal Complaint with the school and a
separate complaint with local law enforcement.
 
Upon receiving a report of Sexual Harassment or allegations of Sexual Harassment, the Title IX Coordinator will provide the
appropriate notice to the Complainant, discuss supportive measures with the Complainant, and explain the Formal Complaint
process.  The Title IX Coordinator will also inform the Complainant that s/he is available to assist the Complainant in filing a Formal
Complaint if that is what the Complainant wants to do.  The Title IX Coordinator will further explain to the Complainant that Federal
law includes protections against retaliation, and that the District will not only take steps to prevent retaliation but also take strong
responsive action if it occurs.
 
When it comes to allegations of stalking, the Title IX Coordinator will inform the Complainant that it is important to take steps to
preserve evidence in cases of stalking, to the extent such evidence exists.  Such evidence is more likely to be in the form of letters,
emails, text messages, etc. rather than evidence of physical contact and violence. This type of non-physical evidence will also be
useful in all types of Sexual Harassment investigations.
 
If the report involves a student Respondent, while the Title IX Coordinator is communicating with the Complainant concerning
supportive measures and whether to file a Formal Complaint, the Superintendent will determine whether the circumstances warrant
consideration of emergency removal of the student Respondent. 
 
If the Superintendent decides that the situation calls for possible emergency removal of the student Respondent, the Superintendent
will direct the Principal to convene a team of educators and other appropriate staff members (e.g., school psychologist, guidance
counselor, mental health counselor, etc.) to conduct an individualized safety and risk analysis.  The team will be tasked with
determining whether the student Respondent poses an immediate threat to the physical health or safety of any student or other
individual arising from the allegations of Sexual Harassment that justifies removal.
 
If the team determines the student Respondent poses such a threat, it will recommend to the Principal that the District implement
an emergency removal (i.e., removal of the student Respondent from the school premises).  If the Principal agrees with the
recommendation, the Principal will notify the student Respondent, remove the student Respondent from the school premises for the
remainder of the school day, and begin the process of suspending or expelling the Respondent pursuant to Ohio Revised Code
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3313.66.  The student Respondent will have an opportunity challenge the team’s recommendation and the Principal’s corresponding
decision to remove the student Respondent immediately following the implementation of the removal.  The challenge may be filed
directly with the Superintendent – even before any recommendation for expulsion is processed by the Superintendent – or by
following the due process procedures outlined in Policy 5610 – Removal, Suspension, Expulsion, and Permanent Exclusion of
Student, Policy 5610.03 – Emergency Removal of Students, and Policy 5611 – Due Process Rights.
 
Formal Complaint of Sexual Harassment
 
The Complainant (or his/her parent/guardian if the Complainant is a minor) may file a Formal Complaint with the Title IX
Coordinator.  Alternatively, the Title IX Coordinator may sign a Formal Complaint.  When deciding whether to sign a Formal
Complaint, the Title IX Coordinator should consider a variety of factors, including but not limited to:  1) circumstances that suggest
an increased risk of repeated Sexual Harassment, such as the alleged Respondent’s previous history of threats; 2) whether the
Sexual Harassment was perpetrated with a weapon; 3) the age of the student subjected to the Sexual Harassment; 4) and whether
the school can obtain relevant evidence through other means, such as from security cameras or witnesses.
 
The Title IX Coordinator must balance the student’s or parent’s request that a Formal Complaint not be initiated with the District’s
obligation to provide a safe and non-discriminatory environment for all students.
 
Even when the Title IX Coordinator signs the Formal Complaint, the Title IX Coordinator is not a Complainant; the Complainant
remains the individual who is alleged to be the victim of conduct that could constitute Sexual Harassment.
 
Upon receipt of a Formal Complaint, the District will follow its Grievance Process and Procedures, and undertake an objective
evaluation of all relevant evidence – including both inculpatory and exculpatory evidence.  The Respondent is presumed not
responsible for the alleged conduct until a determination regarding responsibility is made at the conclusion of the grievance process. 
 
Grievance Process and Procedures
 
The District’s grievance process and procedures are detailed in Policy 2266.  The grievance process seeks a prompt and equitable
resolution of the Formal Complaint. 
 
It is critical that the Title IX Coordinator, and any investigator, decision-maker or person designated to facilitate an informal
resolution, does not have a conflict of interest or bias for or against Complainants and Respondents generally or any individual
Complainant(s) or Respondent(s). 
 
The Title IX Coordinator shall appoint an investigator (unless the Title IX Coordinator intends to serve as the investigator and a
decision-maker to assist the District in resolving the Formal Complaint.  Upon being assigned to conduct an investigation or to serve
as a decision-maker, the investigator and the decision-maker shall confirm in writing that they do not have a conflict of interest or
bias for or against Complainants and Respondents generally.  The investigator and decision-maker shall also – after learning the
name(s) of the Complainant(s) and Respondent(s) – confirm in writing that they do not have a conflict of interest or bias for or
against the individual Complainant(s) and Respondent(s) involved in the specific Formal Complaint. 
 
In appropriate circumstances, the Title IX Coordinator may appoint/assign a person to facilitate an informal resolution process.  The
facilitator must confirm in writing that s/he does not have a conflict of interest or bias for or against Complainants and Respondents
generally, and does not have a conflict of interest or bias for or against the individual Complainant(s) and Respondent(s) involved in
the specific Formal Complaint.
 
Within two (2) days of learning of the identity of the investigator, decision-maker, and/or facilitator of the informal resolution
process, the Complainant and/or Respondent may submit a written objection to the Title IX Coordinator concerning the investigator,
decision-maker and/or facilitator of the informal resolution process, based upon an actual or perceived conflict of interest or bias for
or against complainants and/or respondents generally or either party to the Formal Complaint.  The objecting party must explain the
basis for the contention that the investigator, decision-maker and/or facilitator of the informal resolution process has a conflict of
interest or is biased and submit any substantiating evidence.  Within two (2) days of receiving the written objection, the Title IX
Coordinator will decide whether to replace the investigator, decision-maker and/or facilitator of the informal resolution process, and
notify the parties of the decision, including the reasons for it. 
 
If there is an ongoing criminal investigation involving the incident that is the subject of the Formal Complaint, the Title IX
Coordinator will seek to implement the District’s grievance process in a manner that does not unduly impact the criminal
investigation.  To the extent appropriate, the Title IX Coordinator and/or the District-assigned investigator will consider whether
information can be shared among the criminal investigators and the District-assigned investigator so that the Complainant(s) is/are
not unnecessarily required to give multiple statements about an alleged traumatic event. If the investigation includes forensic
evidence, the District-assigned investigator may consult with local law enforcement or a forensic expert to ensure that the District-
assigned investigator is correctly interpreting the evidence.
 
While the District will not wait for the conclusion of a criminal investigation or criminal proceeding to begin its own Title IX
investigation, it may delay temporarily the investigation portion of the grievance process while the police are gathering evidence.
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During this delay in the Title IX investigation, the Title IX Coordinator will implement supportive measures.  The Title IX Coordinator
will also continue to provide reasonable updates to the parties on the status of the investigation and inform the parties when the
school resumes its Title IX investigation.
 
If the Title IX Coordinator delays the investigation portion of a Title IX investigation due to an ongoing criminal investigation, it will
promptly resume and complete the investigation once the District learns that the applicable law enforcement has completed its
evidence-gathering stage of the criminal investigation. The District will not unreasonably delay its investigation or the determination
of responsibility until the ultimate outcome of the criminal investigation or the filing of any charges. The District may work with its
local law enforcement, and local prosecutor’s office to learn when the evidence-gathering stage of the criminal investigation is
complete.
 
Off Campus Sexual Harassment
 
The District is required to investigate a Formal Complaint that involves conduct that occurred in the District’s education program or
activity, even if the conduct occurred off school property.  The District’s education program or activity includes locations, events, and
circumstances in the United States over which the Board exercises substantial control over the Respondent and the context in which
the Sexual Harassment occurs.  The Title IX Coordinator shall determine whether any alleged off-campus Sexual Harassment
occurred in an educational program context or school activity. If it did, the grievance process and procedures shall apply and be
implemented in the same manner as with an on-campus complaint. Whether the alleged misconduct occurred in this context may
not always be apparent from the initial complaint, so the Title IX Coordinator may need to gather additional information to make
such a determination. Off-campus educational programs and activities include school-sponsored field trips, athletic team travel, and
school club events.
 
Upon receipt of a report of Sexual Harassment made pursuant to Policy 2266, the Title IX Coordinator will conduct a preliminary
assessment to determine:
 

A. whether the alleged conduct, as reported, falls, or could fall, within the scope of Policy 2266; and 
 

B. whether the alleged conduct, as reported, constitutes, or could constitute, Sexual Harassment.
 
If the Title IX Coordinator determines that the alleged conduct could not fall within the scope of Policy 2266, and/or could not
constitute Sexual Harassment, even if investigated, the Title Coordinator will close the matter and notify the reporting party if doing
so is consistent with the Family Educational Rights and Privacy Act (“FERPA”).  The Title IX Coordinator may refer the report to the
Principal or another staff member, as appropriate.
 
If the Title IX Coordinator determines that the conduct reported could fall within the scope of Policy 2266, and/or could constitute
Sexual Harassment, if investigated, the Title IX Coordinator shall contact the Complainant.
 
As part of the preliminary assessment, the Title IX Coordinator may take investigative steps to determine the identity of the
Complainant, if such identity is not apparent from the report.
 
Upon receipt of a Formal Complaint, the Title IX Coordinator will confirm whether the alleged conduct falls within the scope of Policy
2266, including whether the conduct, as reported, constitutes or could constitute Sexual Harassment, and whether the incident(s)
occurred within the context of the District’s education program or activity.  If the Title IX Coordinator determines the conduct did not
occur in the context of an educational program or activity, or could not constitute Sexual Harassment, even if investigated, the Title
IX Coordinator will dismiss the Formal Complaint but may refer the matter to the Principal to consider whether the alleged
misconduct, while not a Title IX violation, may still involve the creation of an impermissible hostile or discriminatory environment
that is prohibited under the Board’s other nondiscrimination and anti-harassment policies.
 
Supportive Measures
 
Supportive measures involve non-disciplinary, non-punitive individualized services offered as appropriate, as reasonably available,
and without fee or charge to the Complainant or the Respondent.  Supportive measures must be offered to the Complainant after a
report of Sexual Harassment is made and regardless of whether a Formal Complaint is filed, and to both the Complainant and the
Respondent after a Formal Complaint is filed.
 
The District will implement supportive measures that are designed to restore or preserve equal access to the District’s education
program or activity without unreasonably burdening the other party, including measures designed to protect the safety of all parties
or the District’s educational environment or deter Sexual Harassment.  The District will contact the Complainant to discuss the
availability of supportive measures, consider the Complainant’s wishes with respect to supportive measures, inform the Complainant
of the availability of supportive measures with or without the filing of a Formal Complaint, and explain to the Complainant the
process for filing a Formal Complaint. 
 
Supportive measures may include counseling, extensions of deadlines or other course-related adjustments, modifications of work or
class schedules, school/campus escort services, mutual restrictions of contact between the parties, changes in work locations, leaves
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of absence, increased security and monitoring of certain areas of the campus (including school buildings and facilities), and other
similar measures (e.g., instituting changes to extracurricular activities, transportation, and lunch in order to allow the Complainant
and Respondent to avoid contact; informing the Complainant of other available resources, such as victim advocacy, academic
support, disability services, health and mental health services, the right to report a crime to local law enforcement, the right to seek
judicial no-contact, restraining and protective orders, and other forms of legal assistance).
 
The Title IX Coordinator will determine appropriate supportive measures on a case-by-case basis.
 
Notice Provided Prior to a Meeting, Interview
 
In advance of any interview, meeting , the Title IX Coordinator, investigator and/or decision-maker will transmit a written notice to
the Complainant and Respondent that includes: 
 

A. a physical copy of Policy 2266 or a hyperlink to Policy 2266; 
 

B. sufficient details known at the time so that the parties may prepare for an initial interview with the investigator, including the
identities of the parties involved in the incident (if known), the conduct allegedly constituting Sexual Harassment, and the
date and location of the alleged incident (if known); 
 

C. a statement that the Respondent is presumed not responsible for the alleged Sexual Harassment and that a determination of
responsibility will not be made until the conclusion of the adjudication and any appeal; 
 

D. notifying the Complainant and Respondent of their right to be accompanied by an advisor of their choice; 
 

E. notifying the Complainant and Respondent of their right to inspect and review evidence; 
 

F. notifying the Complainant and Respondent of the District’s prohibitions on retaliation and false statements; and 
 

G. information about resources that are available at the District and in the community. 
 
Should the Title IX Coordinator decide, at any point, to investigate allegations that are materially beyond the scope of the initial
written notice, the Title IX Coordinator will provide a supplemental written notice describing the additional allegations to be
investigated.
 
Role of Advisors
 
All parties are entitled to have an advisor of their choosing to assist them throughout the grievance process.  The advisor may be a
parent/guardian, relative, friend, attorney, or any other supporter that the party chooses to advise them who is eligible and
available.  A party may not select a person who is identified as or may be called as a witness to serve as an advisor, with the
exception of a parent/guardian.
 
The parties are expected to notify the Title IX Coordinator, investigator and/or decision-maker of the identity of their advisors at
least two (2) days before any meeting, interview.  A party may change advisors during the grievance process but needs to provide a
minimum of two (2) days advanced notice to the Title IX Coordinator, investigator and/or decision-maker, as appropriate.
 
If a party is unable to identify and secure an advisor, upon request, the Title IX Coordinator will appoint an advisor, who may or may
not be an attorney.  Unless a party presents evidence of a conflict of interest or bias, the party may not decline the advisor assigned
by the Title IX Coordinator.  
 
A party’s advisor is permitted to accompany the party in all meetings and interviews at which the party is entitled to be present,
including intake, investigative interviews, and appeals.  Advisors should help their advisees to prepare for each meeting
 
Advisors are expected to conduct themselves in a professional and ethical manner, with integrity and in good faith.
 
All advisors are subject to the same rules, regardless of whether they are an attorney or not.  The Title IX Coordinator, the
investigator and the decision-maker shall have discretion to determine whether advisors may be permitted to present on behalf of
the Complainant or Respondent in a meeting, interview .  Under no circumstances would a parent/guardian be prevented from doing
so.  Any limitations placed on the advisors shall apply to the advisors for all parties.  If it is determined the advisors are not
permitted to present on behalf of the Complainant or Respondent, the advisor should request or wait for a break in the proceeding
before interacting with District officials.  Advisors may confer quietly with their advisees as necessary, as long as they do not disrupt
the process.  Advisors may request breaks, as needed, in order to confer with their advisees.
 
Prior to the first meeting, interview, the Title IX Coordinator, the investigator or the decision-maker will meet or speak with the
advisors to clarify their roles and answer any questions they may have.
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Advisors are prohibited from interfering with the investigation or the grievance process.  If an advisor acts in a disruptive manner or
outside the role at a meeting, interview, , the District official in charge of the meeting, interview will warn the advisor.  If the advisor
continues to disrupt the proceeding or act in an unprofessional manner, the advisor will be asked to leave and will be dismissed from
the meeting, interview .  The meeting or interview will typically continue after the advisor is excused.  The Title IX Coordinator will
subsequently decide whether the original advisor will be reinstated or will need to be replaced by a different advisor.
 
In order for the District to share documentation related to the allegations pertaining to a student with the student party’s advisor,
the Eligible Student or the student party’s parent/guardian must provide written consent authorizing such sharing.
 
The parties are not restricted from discussing or sharing information related to the allegations with their advisor or others who may
support or assist them in the process.
 
Consistent with the Title IX regulations, advisors are required to maintain the privacy of records shared with them by the District
during the grievance process;  pursuant to FERPA, the records may not be shared with third parties, disclosed publicly, or used for
purposes unrelated to the grievance process.
 
If an advisor is unable to attend a meeting in person, the District official in charge of the meeting will attempt to arrange for the
advisor to participate by telephone, video, and/or virtual meeting.  However, an advisor’s inability to attend a meeting will ordinarily
not excuse or prevent the meeting from occurring.
 
If a party is a Board employee who is entitled to a union representative, the Board employee may be accompanied by both a union
representative as well as another advisor at any meeting, interview
 
Remedies
 
If the decision-maker(s) determines the Respondent is responsible for violating Policy 2266, the District will take prompt and
effective steps to end the sex discrimination/Sexual Harassment, eliminate the hostile environment, prevent its recurrence, and
remedy its effects. The decision-makers(s’) written determination should recommend to the Title IX Coordinator and the
Superintendent appropriate remedies that may include, but are not limited to:
 

A. providing an escort for the Complainant to move safely between classes and activities; 
 

B. ensuring the Complainant and Respondent do not share classes or extracurricular activities (e.g., re-arranging schedules at
the Complainant’s request); 
 

C. moving the Respondent or Complainant to another school within the District; 
 

D. providing medical, counseling, and academic support services to the Complainant and/or Respondent; 
 

E. affording/arranging for the Complainant to have extra time to complete or re‑take classes or exams without academic penalty
(e.g., the Complainant is provided extensions on due dates for papers, assignments, quizzes, tests, etc.); 
 

F. reviewing disciplinary proceedings/actions against the Complainant to see if there is a causal connection between the Sexual
Harassment and the misconduct that may have resulted in the Complainant being disciplined; 
 

G. initiating evaluations for special education or accommodations/modifications under the Individuals with Disabilities Education
Improvement Act (IDEA) or Section 504 of the Rehabilitation Act of 1973; 
 

H. imposing disciplinary sanctions/consequences, up to and including expulsion or permanent exclusion on a student
Respondent and termination on an employee Respondent; and 
 

I. ordering other global remedies such as: 
 

1. training or re-training employees; 
 

2. developing and distributing materials on Sexual Harassment; 
 

3. conducting Sexual Harassment prevention programs; and/or 
 

4. conducting climate checks/surveys.
 
Training 
 
All Employees – given that the District is considered to have actual knowledge of Sexual Harassment or allegations of Sexual
Harassment if any Board employee has notice of same, all Board employees shall receive training in:
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A. the definition of Sexual Harassment (as that term is used in Policy 2266), and practical information about preventing and

identifying sex discrimination and Sexual Harassment; 
 

B. the person(s) to whom such misconduct must be reported, including the contact information for the Title IX Coordinator(s);
and 
 

C. what information should be included in a report, the consequences for failing to report, and what information must be
provided to the student and/or parent. For example, Board employees will be trained to inform students about: 
 

1. the employee’s reporting responsibilities; and 
 

2. their right to file a Title IX complaint with the school and to report a crime to local law enforcement. Board employees
shall be trained to report to the Title IX Coordinator(s) both allegations of and actual incident(s) involving Sexual
Harassment, without determining first whether the incident or allegations meet the applicable definition of Sexual
Harassment or are substantiated.

 
Title IX Coordinator(s)/Investigator(s)/Decision-Maker(s)/Facilitators of Informal Resolution Process 
 
The District’s Title IX Coordinator(s), along with any investigator(s), decision-maker(s), or persons designated to facilitate an
informal resolution process, shall receive training on the definition of Sexual Harassment (as that term is used in Policy 2266), the
scope of the District’s education program or activity, how to conduct an investigation and grievance process including, appeals and
informal resolution processes, as applicable, and how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interests, and bias.
 
The training shall include information on the following topics:
 

A. working with and interviewing persons subjected to Sexual Harassment; 
 

B. particular types of conduct that constitute Sexual Harassment; 
 

C. the proper standard of review for Formal Complaints (i.e., preponderance of the evidence  
 

D. consent, incapacity, coercion, force, and the role age, mental or physical disability, and/or drugs or alcohol can play in a
person’s ability to consent; 
 

E. the importance of accountability for Respondents determined responsible for engaging in Sexual Harassment; 
 

F. the need for remedial actions for the Respondent, Complainant, and school community; 
 

G. how to determine credibility; 
 

H. how to evaluate evidence and weigh it in an impartial manner;
 

I. how to conduct investigations; 
 

J. confidentiality.
 
Decision-makers must also receive training on issues of relevance of questions and evidence, including when questions and evidence
about the Complainant’s sexual predisposition or prior sexual behavior are not relevant.
 
Investigators must receive training on how to prepare an investigative report that fairly summarizes relevant evidence.
 
Any materials used to Train IX Coordinators, investigators, decision-makers, and any persons who facilitate an informal resolution
process, must not rely on sex stereotypes, and must promote impartial investigations and adjudications of Formal Complaints of
Sexual Harassment.
 
Students 
 
The District shall provide age-appropriate education about Sexual Harassment to students.  In the younger grades, the District will
cover these topics in its anti-bullying and harassment training. In the older grades, students will receive training in specific topics,
including:
 

A. Title IX and what constitutes Sexual Harassment under the school’s policies; 
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B. the school’s definition of consent applicable to sexual conduct, including examples; 
 

C. how the school analyzes whether conduct was unwelcome under Title IX; 
 

D. how the school analyzes whether unwelcome sexual conduct creates a hostile environment; 
 

E. reporting options, including how to file a Formal Complaint and any timeframes set by the school for reporting; 
 

F. the school’s grievance process and procedures used to address reports of and Formal Complaints alleging Sexual
Harassment; 
 

G. disciplinary code provisions relating to Sexual Harassment and the consequences of violating those provisions; 
 

H.  the role alcohol and drugs often play in Sexual Harassment incidents, including the deliberate use of alcohol and/or other
drugs to perpetrate Sexual Harassment; 
 

I.  strategies and skills for bystanders to intervene to prevent possible Sexual Harassment;
 

J. how to report Sexual Harassment to school officials and local law enforcement and the ability to pursue law enforcement
proceedings simultaneously with a Title IX grievance; and 
 

K. Title IX’s protections against retaliation.
 
The training will also encourage students to report Sexual Harassment, even if they are unsure whether the incident meets the
definition of Sexual Harassment contained in Policy 2266. The District will emphasize that its primary concern is student safety, and
that use of alcohol or drugs never makes the alleged victim at fault for Sexual Harassment.
 
The District shall specifically inform students that all Board employees are responsible for reporting information involving Sexual
Harassment to the Title IX Coordinator(s), including the need to report the names of the alleged Complainant and Respondent, as
well as relevant facts including the date, time, and location. The issue of confidentiality will be discussed during the training.
 
 Further, the District shall identify the individuals with whom students can speak confidentially and offer information about resources
such as victim advocacy, academic support, counseling, disability services, and health and mental health services.
 
The District shall provide the above trainings on a regular basis and periodically review their efficacy.
 
Retaliation
 
Federal law strictly prohibits retaliation against a Complainant, Respondent, or witness.  The Title IX Coordinator will inform the
Complainant, Respondent and other individuals who participate in the grievance process of this prohibition and direct the
Complainant to report any retaliation, whether by students, Board employees, or other members of the School District community or
Third Parties that is directed toward the Complainant.  Upon learning of alleged retaliation, the Title IX Coordinator and/or the
Superintendent will take strong responsive action as appropriate.
 
Contact Information for the Office of Civil Rights
 
Individuals may submit questions or file complaints relating to Title IX with the U.S. Department of Education’s Office for Civil Rights
at any time.  OCR’s regional office in Cleveland has jurisdiction for all of Ohio:  
 
U.S. Department of Education
Office for Civil Rights
Cleveland Office
1350 Euclid Avenue
Suite 325
Cleveland, Ohio 44115
(216) 522-4970
FAX: (216) 522-2573
TDD: (216) 522-4944
E-mail: OCR.Cleveland@ed.gov
Web: http://www.ed.gov/ocr
 
Retention of Investigatory Records and Materials
 
The Title IX Coordinator is responsible for overseeing retention of all records that must be maintained pursuant to Policy 2266.  All
investigators, decision-makers (including decision-makers of appeals) and facilitators of informal resolution processes shall retain all
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documents, electronically stored information ("ESI"), and electronic media (as defined in Policy 8315) created and/or received as
part of an investigation, determination of responsibility, or informal resolution process, which may include but are not limited to:
 

A. all written reports, allegations, Formal Complaints, statements, and responses pertaining to an alleged violation of Policy
2266; 
 

B. any narratives that memorialize oral reports, allegations, Formal Complaints, statements, and responses pertaining to an
alleged violation of Policy 2266; 
 

C. any documentation that memorializes the actions taken by District personnel or individuals contracted or appointed by the
Board to fulfill its responsibilities related to the investigation, determination of responsibility, and/or the District’s response to
an alleged violation of Policy 2266;
 

D. written witness statements; 
 

E. narratives, notes from, or audio, video, or digital recordings of witness interviews/statements; 
 

F. e-mails, texts, or social media posts that directly relate to or constitute evidence pertaining to an alleged violation of Policy
2266 (i.e., not after-the-fact commentary about or media coverage of the incident); 
 

G. notes or summaries prepared contemporaneously by the investigator in whatever form made (e.g., handwritten, keyed into a
computer or tablet, etc.), but not including transitory notes whose content is otherwise memorialized in other documents; 
 

H. written disciplinary sanctions issued to students or employees and other documentation that memorializes oral disciplinary
sanctions issued to students or employees for violations of Policy 2266; 
 

I. dated written determinations of responsibility/investigative reports (including summaries of relevant exculpatory and
inculpatory evidence) and other documentation that memorializes oral notifications to the parties concerning the outcome of
the investigation, including any consequences imposed as a result of a violation of Policy 2266; 
 

J. documentation of any supportive measures offered and/or provided to Complainants and/or Respondents, including no
contact orders issued to both parties, the dates the no contact orders were issued, and the dates the parties acknowledged
receipt of the no contact orders; 
 

K. documentation of all actions taken, both individual and systemic, to stop the discrimination or harassment, prevent its
recurrence, eliminate any hostile environment, and remedy its discriminatory effects; 
 

L. copies of the Board policy and/or procedures/guidelines used by the District to conduct the investigation, and any documents
used by the District at the time of the alleged violation to communicate the Board’s expectations to students and staff with
respect to the subject of Policy 2266 (e.g., Student Code of Conduct and/or Employee/Administrator Handbooks); 
 

M. copies of any documentation that memorializes any informal resolution to a Formal Complaint of Sexual Harassment.
 
The documents, ESI, and electronic media (as defined in Policy 8315) retained may include public records and records exempt from
disclosure under Federal (e.g., FERPA, ADA) and/or State law (e.g., R.C. 3319.321) – e.g., student records and confidential medical
records.
 
The documents, ESI, and electronic media (as defined in Policy 8315) created or received as part of an investigation or proceeding
related to determination of responsibility shall be retained in accordance with Policy 8310, Policy 8315, Policy 8320, and Policy 8330
for not less than seven (7) calendar years, but longer if otherwise required by the District’s records retention schedule.
 
© Neola 2020
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Legal R.C. 3313.207/208/209, 5104

20 U.S.C. 1681 et seq., Title IX of the Education Amendments of 1972 (Title IX)

20 U.S.C. 1400 et seq., The Individuals with Disabilities Education Improvement Act of 2004
(IDEIA)

42 U.S.C. 2000c et seq., Title IV of the Civil Rights Act of 1964

42 U.S.C. 2000d et seq.

42 U.S.C. 2000e et seq.

42 U.S.C. 1983

34 C.F.R. Part 106

OCR’s Revised Sexual Harassment Guidance (2001)

20 U.S.C. 1092(F)(6)(A)(v)

34 U.S.C. 12291(a)(10)

34 U.S.C. 12291(a)(8)

34 U.S.C. 12291(a)(30)
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