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“No person in the United States shall, on the basis 

of sex, be excluded from participation in, be denied 

the benefits of, or be subjected to discrimination 

under any education program or activity receiving 

Federal financial assistance.” 20 USC 1681: Sex 

(USCode.house.gov)

http://uscode.house.gov/view.xhtml?req=20+USC+1681:+Sex&f=treesort&fq=true&num=10&hl=true&edition=prelim&granuleId=USC-prelim-title20-section1681


What is sexual harassment?

Conduct on the basis of sex that meets one or more of the following conditions:

 “Quid Pro Quo” harassment.

 Unwelcome conduct that a reasonable person would determine to be so 

severe, pervasive, and objectively offensive that it effectively denies a person 

equal access to the school’s education program or activity.

 “Sexual assault,” “dating violence,” “domestic violence,” or “stalking” as those 

terms are defined under other Federal laws called the Clery Act the Violence 

Against Women Act.



When is a school on notice of sexual 

harassment?

When the school has actual knowledge that the conduct occurred or of an 

allegation.

Title IX Coordinator

Any school official with authority to institute corrective measures

Any school employee in elementary and secondary schools



What must a school do to support 

alleged victims?

 Title IX coordinator: promptly reach out to complainant.

 Discuss the availability of supportive measures.

 Discuss the formal complaint process and the availability of supportive 

measures with or without the filing of a formal complaint.

 If a formal complaint is filed, following a grievance process that complies 

with 34 C.F.R. § 106.45

* Supportive measures may also be offered to the person accused of sexual harassment.



What personnel and policies do 

schools need?

 Title IX Coordinator

 Decision maker(s)

 Non-Discrimination Policy

 Written grievance procedures

 How to file a formal complaint



Title IX Coordinator name, contact information must be posted on the institutions website 

and notice provided to all students, parents, employee, union

Materials used to train Title IX coordinators, investigators, decision makers, and any 

person who facilitates an informal resolution process, must also be publicly available on 

its website. 

Web requirements



What grievance process must a school generally 

follow before making findings and disciplining?

1. Equitable treatment of parties

2. Objective Evaluation of Evidence

3. No Conflicts of interest or bias among trained individuals involved

4. Presumption Respondent is Not Responsible

5. Reasonably Prompt Time Frames

6. Description of Range of Outcomes

7. Standard of Evidence (“preponderance” or “clear and convincing”)

8. Right to Appeal

9. Description of Range of Supportive Measures

10. Privileges

TEN SPECIFIC REQUIREMENTS



Note that prior to the grievance 

process, there are actions that may be 

taken to correct behavior.

“Educational conversations with students, for example, and impressing on a 

student the recipient’s anti-sexual harassment policy and code of conduct 

expectations, need not constitute punitive or disciplinary actions that a school 

is precluded from taking without following a § 106.45 grievance process.”

Federal Register / Vol. 85, No. 97 / Tuesday, May 19, 2020/ p. 283

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf


What are other features of the new 

regulations?
 Records must be kept for 7 years and includes the following:

1. Records of a school’s investigation.

2. Records of any appeal and the materials associated with an appeal.

3. Records of any informal resolution process.

4. All materials used to train Title IX Coordinators, investigators, decision-

makers, and any person who facilitates an informal resolutions.*

5. Records of the supportive measures taken in response to a report or complaint 

of sexual harassment.

 Retaliation

The new rule adds a provision, § 106.71, which expressly prohibits retaliation

*These materials also must be posted on a recipient’s website or made available for public inspection if 

the recipient doesn’t have a website.



How do the new regulations protect 

free speech?

§ 106.71(b)(1) clarifies that the Department may not require a recipient 
to restrict rights protected under the First Amendment to prohibit 
retaliation.

‘‘exercise of rights protected under the First Amendment does not 
constitute retaliation.’’

Federal Register / Vol. 85, No. 97 / Tuesday, May 19, 2020

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf


What about lying?

§ 106.71(b)(2) provides that charging an individual with a code of conduct 

violation for making a materially false statement in bad faith in the course of a 

grievance proceeding under the regulations implementing Title IX does not 

constitute retaliation. 

Section 106.71(b)(2) also provides, however, that a determination regarding 

responsibility, alone, is not sufficient to conclude that any party made a 

materially false statement in bad faith. 

Federal Register / Vol. 85, No. 97 / Tuesday, May 19, 2020

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf


VIDEO



Title IX Coordinator



Requirements

 Must be an employee

 Must serve without bias or conflicts of interest

 Must receive specified training

 Relevance

 Impartiality

 Standard of evidence

 Must NOT serve as a decision maker





Investigator



 May be the Title IX coordinator.

 May or may not be an employee.

 Is not required or prohibited from making a recommendation with respect 

to a determination regarding responsibility.

 Must have specified training.

 Must provide a copy of the investigative report to the parties and their 

advisors (if any) at least 10 days prior to the date of a hearing (if applicable) 

or other time of determination regarding responsibility.

 Must NOT serve as a decision maker.



Decision Maker



 Must be trained

 May or may not be an employee

 Must provide written determination regarding responsibility to the parties 

simultaneously.



The person or people who make the decision about responsibility can’t 

also be:

 The one’s who gathered the evidence in the 1st place.

 The Title IX Coordinator.



DECISION MAKER*

 Free from conflicts of interest or bias for or against 

complainants or respondents.

 Must receive special training about how to be impartial and 

how to decide what evidence is relevant.

 Must weigh the relevant evidence and decide whether it 

meets the school's standard of evidence for sexual 

harassment allegations.

*Sometimes referred to as an adjudicator.



Student

Student
Employee

Employee



Individuals with Disabilities

“This provision may not be construed to modify any rights under 

the Individuals with Disabilities Education Act, Section 504 of the 

Rehabilitation Act of 1973, or the Americans with Disabilities Act.” 

34 C.F.R. § 106.44 (c)



Sex Discrimination Cases

 Chicago Public Schools District #299 (IL) (05-15-1178 and 

05-17-1062)

 Denver Public School District (CO) (08-18-1308)

https://www2.ed.gov/about/offices/list/ocr/frontpage/caseresolutions/sex-cr.html



TITLE 34 EDUCATION. Subtitle B Regulations of the Offices of the Department of Education

34 CFR Part 106 (current regulations)

TITLE IX Fact Sheet: Final Title IX Regulation

https://sites.ed.gov/titleix/policy/

OCR Webinar: Title IX Regulations Addressing Sexual Harassment

https://www.youtube.com/watch?v=TdfT5R8ibm4

https://www.ecfr.gov/cgi-bin/text-idx?SID=69a8d5e1a8a4e43ee9 1685c254404 2c2&mc=true&node=pt34.1.106&rgn=div5
https://sites.ed.gov/titleix/policy/
https://www.youtube.com/watch?v=TdfT5R8ibm4


Group Activity



Q & A



Please use the 
QR Code 
to provide 
feedback on 
today’s session.

https://forms.gle/Z78jW8xNrjWTMY7s9


