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Sometimes, identifying what is right requires 
study and introspection. Our initial feeling of righteous 
indignation can lead us astray. As Isaac Asimov wryly cautioned, “Never let 
your sense of morals get in the way of doing what’s right.” 

Helpful questions to guide the analysis of what is right include: Is it legal? 
How are others impacted, especially those negatively affected? How will this 
decision be viewed years from now? Other times, the right decision is 
apparent, but actually choosing it includes facing additional obstacles. 
Heodore Hesburgh put it this way, “My basic principle is that you don’t make 
decisions because they are easy; you don’t make them because they are 
cheap; you don’t make them because they’re popular; you make them 
because they’re right.” 

We hope this edition of Policy & Legal News will support your board’s study, 
introspection, and decision-making. We’ve had many questions about the 
sensitive topic of censuring a school board director. Righteous indignation 
won’t be helpful. Please see page 14 for an article about understanding the 
ethical principles that govern school board directors and when a school 
board should consider censuring one of its own directors. One of the most 
urgent issues school boards are facing is responding to the governor’s K-12 
vaccination mandate. The necessary response will likely not be easy or 
popular. Please see page 9 for Paul Clay and Jon Dalley’s article laying out 
specific legal considerations. 

Some current issues must be grounded in historical context – specifically 
the context of how others were negatively affected. These are the types of 
issue where the decisions made today will be studied years from now. One 
such issue is the use of Native American names, symbols, or images. We 
have two articles on this topic to share with you. The first is by Representa-
tive Debra Lekanoff, who sponsored a bill prohibiting the inappropriate use 
of Native American names and symbols in public schools without proper 
tribal consultation. The companion article is by high school student Ivy Pete 
who unpacks some crucial context and reflects on its impact. We hope that 
by highlighting this issue, public school districts can begin the process of 
mending their relationship with indigenous students, their families, and 
greater communities.  

Good decision-making and actually choosing the right decision despite 
associated difficulties can be challenging, but don’t let that deter you. Stay 

strong by riding your bike. We are always only one 
bike ride away from a clearer head and lighter 
heart. Okay, it doesn’t have to be a bike ride, just 
take good care of yourself school directors. Let me 
know how I can support you and thank you for 
endeavoring to do the right thing.

Policy Classifications
ESSENTIAL

• Policy is required by state or federal 
law; or

• A specific program requires a policy in 
order to receive special funding.

ENCOURAGED
• While not required by law, policy is 
intended to reflect the spirit of existing 
state or federal law thus inuring 
districts to potential litigation;

• While not required by law, policy has 
potential to benefit the health, safety, 
and/or welfare of students, employees, 
directors, and/or the local community.

DISCRETIONARY
• Policy addresses an action likely 
deemed important by the board; or

• Policy would likely be deemed 
appropriate due to special 
circumstances of the board; or

• Policy communicates district 
philosophy that a board may want to 
promote to employees and/or the 
community.

Best,
Abigail Westbrook, J.D.
Editor
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WSSDA has developed, revised, or retired the following 
model policies and procedures. You will find marked-up and 
clean copy versions of these documents (as applicable) on 
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Native 
American 
Mascots
p.4

• 6000 Series – Management Support
• 5000 Series – Personnel
• 3000 Series – Students
• 1000 Series – Board of Directors

  LIST OF SERIES INCLUDED IN UPDATES

• 6970/6970P – Naming Schools, Facilities, and Teams
• 6225 – Use of Electronic Signatures
• 5281 – Disciplinary Action and Discharge
• 1825 – Addressing School Director Violations (NEW)
• 1822 – Training and Professional Development for Board Members
• 1815 – Ethical Conduct for School Directors (NEW)
DISCRETIONARY

• 5004/504P – Infection Control Program
ENCOURAGED

• 5400 – Personnel Leaves
• 3416P – Medication at School
• 3411 – Accommodating Students with Seizure Disorders (NEW)
• 3220/3220P – Freedom of Expression
ESSENTIAL

p.14
Directors
School Board 
Ethics and 
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This year, Washington State joined a national move-
ment by passing House Bill (HB) 1356, prohibiting the 
inappropriate use of Native American mascots in public 
schools without proper tribal consultation. 

A s national sports teams like the Washington Football 
Team and Cleveland’s baseball team retired their dat-
ed and offensive Native American mascots, Washing-

ton State finally took action to get rid of harmful and offensive 
mascots that still permeated our school system. 

Often, the use of Native American names, symbols, or im-
ages is premised on the promotion of unity or school spirit. 
This discounts the lived experience of Native Americans. As 
a little Native girl watching my culture, names, and regalia 
used as a mockery, a cartoon, and a character did not fill 
me with school pride. It made me feel like a token, like my 
family and culture were nothing more than symbols. It has 
a dehumanizing effect. 

Regionally inaccurate and insensitive stereotypes depict-
ed in these mascots do not speak to honor and dignity, 
nor do they humanize the people of our first nations who 
reside in Washington. Native Americans are not animals, 
we are not symbols, we are people, communities, and sov-
ereign nations who deserve respect and dignity.

It is well past time to get rid of Native-themed mascots 
and logos. Despite calls to discontinue Native mascots 
from the Washington State Board of Education going back 
to 1993, over 30 schools in Washington still had Native 
nicknames or imagery at the time this bill was introduced. 

The bill reflects a simple step forward. It requires school 
districts to engage in formal consultation with the federal-
ly recognized tribe in that area to ensure that their Native 
mascots actually honor the Native American community. 
If a tribe gives its blessing, the school can keep its mascot. 
If not, the school is required to pick a more appropriate 
mascot. This small step forward acknowledges the sover-
eignty and dignity of the Native communities in Washing-
ton and the state’s role in rectifying the harms of the past 
to create a better future.  

CONTINUED next page

“House Bill (HB) 1356 requires school dis-
tricts to engage in formal consultation with 
the federally recognized tribe in that area 
to ensure that their Native mascots actually 
honor the Native American community.”

HEALING AND HONORING NATIVE COMMUNITIES
By Representative Debra Lekanoff

MODEL POLICY 
& PROCEDURE 

6907/6907P 
Naming Schools, 

Facilities, and Teams & 
Use of School Mascots, 

Images, or Logos

Moving Past 
NATIVE    
AMERICAN  
MASCOTS                

                                                                                                                                

https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1356-S.SL.pdf?q=20211011123759.
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Since the bill became law, we have been heartened to see 
schools take initiative and make progress. For example, the 
Spokane School District, through the hard work and advocacy 
of our partner in policy, Ivy Pete, a student leader at North Cen-
tral High School, and in consultation with the Spokane Tribe, 
has retired the “Indians” mascot. Instead, students will com-
pete as the North Central High School Wolfpack starting this fall. 

Other school districts are following suit, consulting the feder-
ally recognized tribe(s) in their area and fostering student and 
community engagement through the process of changing of 
their mascot. We have heard from many schools across the 
state, and we are proud of the work they are doing to honor 
our native communities and culture. 

The time of healing is now. As Washingtonians, we can begin 
to turn the tides and give respect to our Native communities 
and culture. 

Rep Lekanoff

Context for the
   “Indian” Mascot
                      

It would be a falsity to state that 
controversy over “Indian” mas-
cots in public schools originated 
18 months ago at the start of 
the 2020 Washington State Leg-

islative session. It is also untrue to 
claim that the passage of House Bill 

(HB) 1356 was the solution to an era of 
hatred and racism directed towards Native students. To 
fully contextualize the story of the “Indian” mascot, one 
must begin way back in 1924, which marked the end 
of the Indian wars and conclusion of a period of mass 
atrocity and genocide to Indigenous peoples in so-called 

“America.” The “Indian” mascot came about as a way to 
memorialize the defeated and extinct Native American. 
Rather intentionally, this narrative has now been shifted 
into the more digestible phrase, “It’s honoring Native 
people.” At my own high school, North Central, the “In-
dian” mascot was adopted in the fall of 1923. 

Opposition to these derogatory “Indian” mascots be-
gan as early as the 1940s when the National Congress 
of American Indians launched a campaign to eliminate 
the negative and harmful stereotyping of Native Ameri-
can people, focusing on Indian names and mascots 
in sports nationwide. The effects of this campaign in-
spired Indigenous activists and their allies to challenge 

“Indian” mascots for professional sports teams as well 
as at the college and high school levels. The rippling ef-
fects of their movement were far-reaching as the issue 
has persisted in the sociopolitical dialogue for decades.
 
In 1977, the Colville Confederated Tribes requested 
that Colville Public Schools change their “Indian” mas-
cots, setting a precedent for positive relations between 
public schools and tribal governments. In schools that 
retained their “Indian” mascots, harm was continually 
perpetrated against Native American students. Until 
recently, the extensive legacy of racism, stereotyping, 
and erasure was shielded by the facade of “honor.” Ev-
ery tribe’s culture and creation story is different. Native 

By Ivy Pete

CONTINUED next page

Representative Debra Lekanoff represents the 40th Legislative 
District. She is a proud mom and the only Native American wom-
an currently serving in the Legislature. In addition to serving in 
the Legislature, Rep. Lekanoff served as Governmental Affairs 
Director for the Swinomish Tribe. With over 20 years of govern-
ment relations experience, she engages on a variety of issues at 
the international, federal, tribal, state, and local levels.
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people have fought the loss of language, land, and fam-
ily since colonization. The stereotypical image perpetu-
ated by the “Indian” mascot casts aside the struggles of 
real Indigenous students/people by mythologizing their 
culture and lived experience.

POLICY OCTOBER  2021

“Opposition to these derogatory 
“Indian” mascots began as 
early as the 1940s when the 
National Congress of American 
Indians launched a campaign 
to eliminate the negative and 
harmful stereotyping of Native 
American people...”

“The traditions of the 29+ tribes 
in Washington and of all other 
first nation peoples represented 
in our state go back time 
immemorial from generation to 
generation. In contrast, the vast 
majority of schools’ relationships 
to “Indian” mascots are less 
than 100 years old.”

 The “Indian” mascot is dehumanizing, and contrary to 
popular belief, the concept of “Indian” as a one-size-
fits-all identity was not designed by another Native 
American; it was designed by those aiming to oppress 
and homogenize Native peoples. There is nothing 
more grossly frustrating and inappropriate than con-
tinually hearing “you should feel honored!” Why do we 
need to feel honored by something that is not repre-
sentative of us? The retention of “Indian” mascots is 
a message to Native American students that simply 
taking up space is contrary to the false narrative of in-
visibility taught in our history books. HB 1356 is a step 
in the right direction to honor the Indigenous students 
that are making progress in the public school system 
today, and there are many! 

Another shield for the harm caused by “Indian” mascots 
is the notion that the mascots are too deeply ingrained 
in the tradition and history of a school to be changed. 
The retirement of school mascots is not an attempt to 
erase history. Rather, HB 1356 allows Washington’s 
public schools to move forward with student well-being 
at the forefront of our efforts, because as long as “In-
dian” mascots exist, it is at the expense of the true and 
real depiction of Native students and their connections 
to their peoples, their nations, and their cultures. The 
traditions of the 29+ tribes in Washington and of all 
other first nation peoples represented in our state go 
back time immemorial from generation to generation. 
In contrast, the vast majority of schools’ relationships 
to “Indian” mascots are less than 100 years old. There-
fore, there should be no argument that preserving a 
decades-long high school tradition outweighs address-
ing a century-long denigration of cultures and identities. 

Ivy Pete

CONTINUED next page

CONTINUED FROM previous page
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CONTINUED next page

Albeit not as overt as it historically was, the verbiage 
and logos used with “Indian” mascots represent a pas-
sive, silent, and defeated Native American whose cul-
ture is extinct rather than living. No student or group of 
students should have to carry the burden of represent-
ing an entire culture on their backs because the system 
cannot accurately and respectfully teach about culture 
for them. The picture painted by these mascots is not of 
a real human, group of humans, or culture; it is a selec-
tion of preconceived notions and ideas that HB 1356 
aims to set straight. 

For generations, our protest and opposition were ig-
nored. We looked our educators and elected officials in 
the eye and said, “you are doing me harm,” “you are 
hurting me and my people,” but it was not enough to 
motivate them to make a change. We know that our 
struggle, our pain, our voice, was not a whisper, it was 
loud for generations, yet they continued to ignore us be-
cause we were the dissenting Indigenous voices that de-
manded not only equitable opportunity, but reparative 
justice for the harm perpetuated by the use of deroga-
tory “Indian” mascots. 

To make progress, we had to look to our leaders. Repre-
sentative Lekanoff’s tireless advocacy for the issues fac-
ing Native people has created so much goodness. She 
has opened the door for many young Native people to 
come. The movement inspired by HB 1356 is profound. 
Through similar legislation, school districts in states 
across the nation have started walking alongside us in 
mending the broken relationships between public edu-
cation and Indigenous students, their families, and their 
greater communities and tribal neighbors.

CONTINUED FROM previous page
Ivy Pete is a Senior at North Central High School in 
Spokane. She is employed as a youth Organizer for 
the Peace and Justice Action League of Spokane. Ivy 
also serves on the Legislative Youth Advisory Council 
of Washington and helped write HB 1356. She lobbied 
and testified on behalf of HB 1356 during the 2021 leg-
islative session.  
Based on HB 1356, WSSDA has revised and renamed 
Model Policy and Procedure 6907/6907P – Naming 
Schools, Facilities, and Teams and Use of School Mas-
cots, Images, or Logos. This is a Discretionary policy.
Please note that the prohibitions of HB 1356 become 
effective on January 1, 2022.

“Representative Lekanoff’s 
tireless advocacy for the issues 
facing Native people has created 
so much goodness. She has 
opened the door for many young 
Native people to come.”

MODEL POLICY 
& PROCEDURE 

6907/6907P 
Naming Schools, 

Facilities, and Teams and 
Use of School Mascots, 

Images, or Logos
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It is vital, literally, for school staff to know how to provide 
a medically appropriate response to a student having a 
seizure. Yet, school staff often have no training regard-
ing seizure response, and many school districts do not 
have enough funds for full-time school nurses. Historically, 
children with chronic seizures had no other option than 
to leave school at an early age. More recently, parents 
have opted to homeschool children with seizure disorders 
solely because their child’s school could not provide the 
needed medically appropriate response. HB 1085 is 
intended to clarify requirements, eliminate confusion, and 
remove the associated educational barriers.

HB 1085 requires seizure response training for school 
staff and for any parent-designated adult who will care 
for a student with seizure disorders. Under the bill, 
school districts must designate a medical professional, 
such as the school nurse, to train and supervise other 
identified school district personnel in the needed care of 
students with seizure disorders. Alternatively, a national 
organization, such as the Epilepsy Foundation, can 
provide the required seizure disorder training to school 
staff. Additionally, these training requirements extend 
to any “parent-designated adult” who is tasked with 
responding to a student’s seizures. Previously undefined, 
the bill defines the term “parent-designated adult” as 
someone who: 

  •  Is an adult designated by parent; 
  • Volunteers to care for the student consistent 

with the individual health plan;
  • Receives additional qualifying training on such 

care; 
  • May or not be a school district employee; and 
  • Is not supervised by the school nurse.

As now defined, having a parent-designated adult 
expands the pool of persons who can provide a 
trained medically appropriate response to a student’s 
seizure disorder. Additionally, this bill prohibits a 
school nurse from delegating duties to a parent desig-
nated adult who is not a school employee.

As mentioned, the parent-designated adult cares for 
the student consistent with a student’s individual 
health plan. School districts are already familiar with 
the concept of individual health plans as an accom-
modation for students under the Individuals with 
Disabilities Education Act (IDEA) or Section 504 of the 
Rehabilitation Act. School districts are also familiar with 
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During the 2021 legislative session, 
our Legislature enacted House 
Bill (HB) 1085, an act promoting 

a safe public school learning environ-
ment for students with seizure disorders. 

According to legislative testimony, seventy-five thousand 
people in Washington live with seizure disorders, a term that 
includes epilepsy, and 10,000 of those are persons under 
18 years old. Students with seizure disorders face several 
barriers to their education. Previous statutory provisions 
regarding students with epilepsy were vague and caused 
confusion. For some persons with seizure disorders, anxiety 
about seizures, including whether someone will be able to 
help them, can exacerbate the seizure disorder condition.

SEIZURE
Accommodating students with

D I S O R D E R S
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student individual health plans because existing state law 
requires them for students who have diabetes. Extending 
the individual health plan requirement to students with 
seizure disorders is a key component of HB 1085. The bill 
requires the school nurse or similar medical professional 
to consult and coordinate with the student’s parents and 
health care provider in developing a student’s individual 
health plan. The individual health plan then serves as a 
blueprint for responding to the student’s specific needs 
related to seizure disorders. 

As a prerequisite to providing individual health plans to 
students who have seizure disorders, the local school board 
must first adopt a board policy that meets minimum statu-
tory requirements. These policy components include: 

  • Acquiring parent requests and instructions;
  • Acquiring orders from licensed health professionals, 

prescribing within the scope of their authority for 
treating seizure disorders at school; 

  • Providing for storage of medical equipment and 
medication from the parent; 

  • Establishing the policy exceptions necessary to 
accommodate the students’ needs related to seizure 
disorders;

  • Developing individual emergency plans;
  • Distributing individual health plans to the appropriate 

staff;
  • Possessing legal documents for parent designated 

adults to provide care, if needed; and
  • Updating the individual health plan at least annually.  

parent-designated adults who may administer medica-
tions in accordance with received parent requests and 
instructions; seeking advice from one or more licensed 
physicians or nurses in developing the policies; and 
designating a licensed physician or nurse to delegate 
to, train, and supervise the designated school district 
personnel in proper medication procedures

POLICY OCTOBER  2021

HB 1085 directed WSSDA, in consultation with the Office of 
the Superintendent of Public Instruction (OSPI), to develop 
a model policy that school boards may use to meet these 
requirements for students with epilepsy or other seizure 
disorders. We’re pleased to offer (NEW) Model Policy 
3411 – Accommodating Students with Seizure Disorder 
or Epilepsy. This is an Essential policy.

Importantly, HB 1085 provides liability protections for school 
districts, district employees, agents, or parent-designated 
adult. The bill is intended to help school staff act promptly, 
knowledgeably, and with appropriate liability protections. The 
hope is that school staff equipped with appropriate training 
can make a real difference for students. 

In addition to provisions for students with seizure disorders, 
HB 1085 impacts the administration of medication at school, 
removing language requiring a school nurse to administer 
nasal spray when on the premises and 
summoning emergency medical services 
when nasal spray is administered by 
unlicensed school personnel. WSSDA 
has revised Model Procedure 3416P–
Medication at School to align with HB 
1085 and provide additional detail for 
best practices in medication administra-
tion in schools. 

(NEW) MODEL 
POLICY  
3411

Accommodating 
Students with  

Seizure Disorders
MODEL 

 PROCEDURE
3416P

Medication 
at School

According to legislative testimony, 
seventy-five thousand people in Washing-
ton live with seizure disorders, a term 
that includes epilepsy, and 10,000 of those 
are persons under 18 years old.



POLICY AND LEGAL NEWS  WSSDA 9

POLICY OCTOBER  2021

Religious and Medical Accommodations for Employees
The Proclamation recognizes that school districts must 
accommodate employees with disabilities or religious 
beliefs that prevent them from receiving an authorized 
COVID-19 vaccine by granting them an exemption to the 
vaccination requirement.

As employees seek such accommodations, human re-
sources departments must interact with employees to de-
termine whether to grant the requested accommodations.

The interactive process involves getting information from 
the employee regarding their disability or religious beliefs 
and dialoguing about what might be a reasonable accom-

modation. The process concludes by either granting the 
employee a reasonable accommodation or denying the ac-
commodation request.

Some school board members have questioned the board’s 
role in the accommodation process. Overall, the accommo-
dation process must be left to the school district admin-
istration. That’s partly because school board involvement 
in the accommodation process unnecessarily complicates 
the process and can conflict with legal requirements.

For example, let’s say a school board wants to be the final 
decision-maker of which employees are granted a medical 

CONTINUED next page

THE ROLE OF SCHOOL BOARDS 
Regarding the Governor’s Vaccination Mandate 

By Paul Clay, J.D. and Jon Dalley, J.D.

As school districts comply with Proclamation 21-14.1 – COVID-19 Vaccination Requirement (the 
Proclamation), many school board members are wondering what their roles are in supporting 
their districts. Below are a few topics that address the board’s role in navigating this complex area.

MODEL POLICY 
AND PROCEDURE 

5004 
Infection Control 

Program
––––

MODEL POLICY 
5281 

Disciplinary Action 
and Discharge

–––– 

MODEL POLICY 
5400 

Personnel Leaves

https://www.governor.wa.gov/sites/default/files/proclamations/21-14.1%20-%20COVID-19%20Vax%20Washington%20Amendment.pdf.
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accommodation. For the board to make such decisions, it 
would need to take action under the Open Public Meetings 
Act (OPMA). That means the board’s decision to grant an 
accommodation or not would have to be made in an open 
session. However, under medical accommodation laws, the 
vaccination status of employees must be kept confidential. 
Accordingly, if the school board were to decide which em-
ployees are granted an accommodation in this scenario, 
the board would have to violate either the OPMA or the ac-
commodation laws.

Here’s another example. Let’s say a school board wants a 
report from the superintendent at the next board meeting 
detailing which employees have been granted accommoda-
tions to the vaccination requirement. Because the district 
would be unable to disclose the employees’ names during 
open session, the board directs the superintendent to pro-
vide a report in an executive session. However, there is no 
provision in the OPMA directly allowing for executive ses-
sions to identify which employees have been granted an 
accommodation to the vaccination requirement. The board 
might be able to justify an executive session if litigation 
were threatened. Even then, however, certain other condi-
tions must be met, including the presence of legal counsel 
to discuss the potential litigation.

In all, to avoid those types of potential conflicts with the 
law, it’s best for district administrators to handle accom-
modation requests.

Terminating Employees
The Proclamation prohibits any school employee from “en-
gaging in work” for a school district after October 18, 2021, 
if the employee has not provided proof of vaccination against 
COVID-19 or has not received an accommodation exempt-
ing the employee from the vaccination requirement. Some 
have misunderstood that any employee who fails to meet the 
Proclamation requirements by October 18 can be summarily 
dismissed without more. In short, it isn’t that simple.

Before a school district terminates employees who haven’t 
complied with the Proclamation requirements, specific 
steps must be taken—and those steps are different de-
pending on the type of employee.

Represented Classified Employees With represented clas-
sified employees who fail to comply with the requirements 
of the Proclamation, the school district will want to make 
sure that it follows the requirements in the applicable col-
lective bargaining agreement (CBA). Those requirements 
may involve progressive discipline, due process rights, or a 
just-cause standard.

When the school district is considering termination, it must 
meet with the employee to explain the allegation and then 
give the employee a chance to respond. This is a constitu-
tional due process requirement and may also be required 
by the CBA.

From there, the superintendent will make a recommenda-
tion to the school board to terminate the employee. The 
board can meet in executive session to review the employ-
ee’s performance, but it must take action in an open ses-
sion to either accept or reject the superintendent’s recom-
mendation.

If the board accepts the superintendent’s recommendation 
and terminates the employee, the superintendent will notify 
the employee of the board’s decision. Once the employee 
has been notified of the termination, the employee may be 
entitled to grieve the termination.

Unrepresented Classified Employees If a school district is 
planning on terminating an unrepresented classified em-
ployee (e.g., classified administrators) for failing to comply 
with the requirements of the Proclamation, the district will 
not need to comply with the terms of a CBA. But it will need 
to make sure that it follows its board policies and proce-
dures regarding discipline and discharge.

Most school districts have policies that include grounds for 
termination: insubordination; willful violation of district poli-
cies and procedures, laws, or regulations; and misconduct. 
Any of those could be cited as grounds for terminating an 
unrepresented employee who fails to follow the vaccine re-
quirements of the Proclamation.

Again, once the district determines it intends to pursue 
termination, it must meet with the employee to explain the 
allegation against the employee and give them a chance 
to respond.

After that meeting, the superintendent will make a recom-
mendation to the school board to terminate the employee. 
And as described above, the board can meet in an execu-
tive session to discuss the employee’s performance and 
then vote in an open session whether to accept the super-
intendent’s recommendation.

CONTINUED next page

MODEL POLICIES 
& PROCEDURES  

5004
5281
5400
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Although the employee won’t be able to file a grievance af-
ter being terminated—since the employee is unrepresent-
ed—the employee still could appeal the board’s decision to 
the local superior court under RCW 28A.645.010, arguing 
that the district did not have sufficient cause to terminate.

Represented Certificated Employees  If a school district 
wants to terminate a represented certificated employee 
(e.g., a teacher) for failing to comply with the vaccine re-
quirements of the Proclamation, it may also be subject to 
the particular discipline and discharge provisions of the 
relevant CBA. In addition, specific statutory requirements 
must be followed before and after discharging certificated 
employees. As with a represented classified employee, 
once the school district gets to the point where it’s ready 
to make a termination decision, the next step is a meeting 
with the employee to explain the allegations and give the 
employee a chance to respond.

After that meeting, the superintendent, not the school 
board, decides whether to move toward termination un-
der the law. If the superintendent decides to terminate the 
employee, the superintendent will issue legal notice in the 
form of a probable cause for discharge letter.

At that point, the employee may have choices, depending 
on the language of the CBA. Employees may choose be-
tween grieving their termination under the CBA or request-
ing a hearing under Washington state statutes. In some 
instances, the employee may be able to pursue a grievance 
and a statutory hearing.

If the employee chooses to grieve the termination and not 
pursue a statutory hearing, the employee will be consid-
ered terminated unless an arbitrator determines that just 
cause didn’t exist for termination. While the district awaits 
the outcome of the grievance process, the district won’t 
have to pay the employee.

If the employee pursues a statutory hearing, the employ-
ee won’t be terminated until a hearing officer determines 
sufficient cause for termination. Typically, a district must 
continue to pay the employee pending the outcome of the 
statutory hearing.

Some districts, however, may consider cutting off pay for 
certificated employees who have failed to comply with the 
vaccination mandate. Doing so presents certain risks. If a 
district is found to have wrongfully stopped paying an em-
ployee, the district will not only have to pay back wages with 
interest, but it will also be required to pay any attorney’s 
fees incurred by the employee.  The district might also face 
a penalty in the form of double damages to the employee. 
Even if the district’s discharge decision is ultimately upheld, 
back wages, interest, attorney’s fees, and even double 
damages could be incurred.

The decision to stop pay is a complicated one and should 
be discussed with legal counsel.

Unrepresented Certificated Employee  If a school district is 
considering terminating an unrepresented certificated em-
ployee (e.g., certificated administrators) for failing to com-
ply with the vaccine requirements of the Proclamation, then 
the process is identical to that for represented certificated 
employees, except the district won’t have to worry about fol-
lowing the requirements of a CBA nor will the district have 
to be concerned about a grievance under the CBA.

That means the district will still need to meet with the em-
ployee to explain the allegation and give the employee a 
chance to respond. Then the superintendent will need to 
decide whether or not to issue a notice of probable cause 
for discharge. And if the employee requests a statutory 
hearing, the district will need to consider whether to con-
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tinue paying the employee while it awaits the outcome of 
the statutory hearing.

Creating Nondisciplinary Dismissals
Some have suggested that school districts can more simply 
terminate employees who fail to comply with the Proclama-
tion’s vaccine requirement through “nondisciplinary dis-
missal.” The concept of “nondisciplinary dismissal” does 
not exist in the law, policy, or CBA’s. That doesn’t preclude 
a district from creating the concept. However, what that 
will look like might mean different things depending on 
the employees.

Represented Classified Employees  To create a nondisci-
plinary dismissal for represented classified employees, a 
school district must enter into a memorandum of under-
standing (MOU) with the relevant unions to create that type 
of dismissal. The MOU could include language that defines 
how a nondisciplinary dismissal would work differently from 
a standard dismissal. Whether your local union would agree 
to such language will depend on many factors, including 
what the district might be willing to offer in exchange.

Unrepresented Classified Employees  With unrepresented 
classified employees, a district could create a nondisci-
plinary dismissal by having its school board revise district 
policy to include a nondisciplinary dismissal. For example, 
the board could add a section to its policy on separation 
from employment that says: “Nondisciplinary dismissal: 
Unrepresented classified employees may be subject to 
nondisciplinary dismissal for refusal to provide proof of 
vaccination or for refusal to request a medical or religious 
accommodation to the requirement to get vaccinated.” Ob-
viously, given the timelines faced by districts, this approach 
may face logistic issues. Further, even with such an ap-
proach, employees still have the right to appeal their termi-
nation to the local superior court under RCW 28A.645.010.

Represented Certificated Employees  As with represented 
classified employees, a school district could create a non-

disciplinary dismissal by entering into an MOU with the relevant union 
that addresses how such a dismissal would differ from a regular dis-
missal.

Creating a nondisciplinary dismissal for represented certificated em-
ployees could mean that those employees are precluded from pursu-
ing a grievance to arbitration. However, an MOU with certificated em-
ployees would not prevent represented certificated employees from 
requesting a statutory hearing to determine sufficient cause for their 
dismissal. The legislature provides statutory hearing rights to certifi-
cated employees, independent of CBA hearing or grievance rights. 

Unrepresented Certificated Employees  As with unrepresented clas-
sified employees, a school district could create a nondisciplinary dis-
missal by having its school board modify its policy regarding sepa-
ration from employment. Again, though, unrepresented certificated 
employees would still have the independent right to request a statu-
tory hearing even if the district attempted to dismiss them through 
nondisciplinary dismissal.

Providing Employees Unpaid Leave
The Proclamation prohibits school district employees from “engag-
ing in work” after October 18 if they have not been fully vaccinated 
against COVID-19 or been granted a medical or religious accommo-
dation that exempts them from getting vaccinated. That means dis-
tricts don’t necessarily need to terminate employees who fail to com-
ply with the Proclamation. Instead, districts could choose to place 
such employees on unpaid leave.

To do so with represented classified or certificated employees, the 
district may need to enter into an MOU or other agreement with the 
relevant unions that contemplates such leaves. To provide unpaid 
leave to unrepresented employees, the school board must ensure its 
policy allows such leaves.

In deciding whether a district wants to provide unpaid leave to em-
ployees who fail to comply with the Proclamation, the district will want 
to consult with legal counsel, including whether it may need to con-
tinue to pay for those employees SEBB benefits.  

Complying With COVID Mandates
Many school boards are facing unprecedented pressure from constit-
uents regarding COVID mandates. And, the pressure seems to come 
from those on both sides of the issues. Some school board members 
have faced threats of being recalled based on decisions to uphold 
legal mandates.

If school board members make decisions that comply with COVID 
mandates or if board members make decisions in a good faith effort 
to comply with those mandates, recall petitions are almost certain to 
fail. That’s because a public official can only be recalled for engaging 
in serious, wrongful conduct—that is, an act or acts of malfeasance 
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or misfeasance while in office, or violation of the official’s 
oath of office. Following the law is the antithesis of serious, 
wrongful conduct.

However, if school board members intentionally disregard 
COVID mandates, they could face successful recall peti-
tions. Moreover, they might place their districts at risk of 
losing state funding.

     Paul Clay is a Partner at the law firm of Stevens Clay P.S. in 
Spokane. Paul has over 30 years’ experience representing school 
districts as general counsel and as litigation counsel.  In addi-
tion to serving as general counsel to a number of school districts 
throughout Washington State, he has litigated a number of high-
profile teacher discharge cases and other cases.  He is a regular 
presenter and guest lecturer on a wide variety of school district 
legal topics at universities and professional organizations. 
     Jon Dalley joined the law firm of Stevens Clay P.S. in Spokane 
an Associate in August 2016.  Jon received the Lawless Memorial 
Scholarship (first in his class after his first year).  He finished sec-
ond overall in his 2016 graduating law school class where he was 
also a member of the 2015-2016 National Appellate Advocacy 
Competition team.  

In response to the Governor’s Proclamation 21-14.1 – CO-
VID-19 Vaccination Requirement, WSSDA has revised and 
renumbered former Model Policy/Procedure 6512, now 
Model Policy and Procedure 5004 – Infection Control 
Program. This is an Encouraged policy. Please note that 
districts are not required to update this policy before en-
forcing Proclamation 21-14.1.

After receiving the above article from Paul Clay and Jon Dal-
ley, WSSDA also revised Model Policy 5281 – Disciplin-
ary Action and Discharge. This is a Discretionary policy. 
The revisions provide the option of using nondisciplinary 
dismissal of nonrepresented classified employees and 
certificated administrators to respond to an employee who 
refuses to comply with the vaccine requirement, for those 
districts that would prefer such an approach. 

Additionally, WSSDA has revised Model Policy 5400 – Per-
sonnel Leaves. This is an Essential policy. The revisions 
provide the option of using unpaid leave to respond to an 
employee who refuses to comply with the vaccine require-
ment, for those districts that would prefer such an ap-
proach. Please note that districts need to work with their 
own attorney and review collective bargaining agreements 
and other possible specific circumstances before imple-
menting a response using either a nondisciplinary dismiss-
al or an unpaid leave approach. 
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OTHER UPDATES 
Policy 1822–Training and Professional  
Development for Board Members 
Category: DISCRETIONARY 

WSSDA has revised this policy to clarify the two types 
of required training for school board members, which 
include: 

• Open Government training, and 
• Cultural Competency, Equity, Diversity, and Inclusion 
training, as recently established in Senate Bill (SB) 5044 
from the 2021 legislative session. 

Please know that the WSSDA OnBoard training titled 
“Introduction to the Commitment to Educational Equity” 
offered during the WSSDA Annual Conference this 
year will fulfill the first of four of the trainings for school 
directors required by SB 5044. Virtual training options 
will be available starting in 2022.   

Policy 6255–Use of Electronic Signatures
Category: DISCRETIONARY 

WSSDA has updated this policy to clarify that it is the 
school board, rather than the superintendent, who has 
the authority to modify, rescind, or replace the policy.  

CONTINUED FROM previous page
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ETHICAL PRINCIPLES
What is a school board director’s duty 
to ethical behavior, and what exactly is 
“ethical” behavior? Some people use 
the term “ethical behavior” to convey 
the equivalent of “doing what is right.” 
The difficulty is that determining what 
is “doing what is right” is deeply con-
tested. The study of ethics, including 
systematizing and recommending con-
cepts of right and wrong behavior, has 
long engaged philosophers and deeply 
shaped our societal notions. However, 
the term “ethics” relates to a much nar-
rower set of behavioral principles in the 
government context.

In the government context, core ethical 
principles emerge from specific legal 
foundations that govern elected offi-
cials. Some behaviors are explicitly pre-
scribed in law; other behaviors are de-
scribed in the intent of the law without 
being specifically codified or required 
of school board directors. School board 
directors take an oath of office to sup-
port the Constitutions of the United 
States and Washington state. They also 
have legal obligations to avoid conflicts 
of interest and refrain from certain 
corrupt practices. Additionally, school 
board directors have legal obligations 
to conduct open and accountable gov-
ernment. These core ethical principles 
include:

• Objectivity–placing the public’s inter-
est before any private interest or out-
side obligation – choices need to be 
made on the merits.

• Selflessness–not taking actions 
to gain financial or other benefits for 
oneself, family, or friends.

• Stewardship–conserving public 
resources and funds against misuse 
and abuse. 

• Transparency –practicing open and 
accountable government – being as 
open as possible about decisions and 
actions while protecting truly confi-
dential information.

• Integrity–not placing themselves 
under any financial or other obligation 
to outside individuals or organizations 
that might inappropriately influence 
the performance of official duties. 

CENSURE
What should a local board do if an 
individual school board director’s 
behavior becomes questionable? It 
is uncomfortable to think about, let 
alone prepare for the circumstance 
of a school board needing to censure 
one of its directors for a lapse of eth-
ics or lack of judgment. However, it is 
prudent to prepare for such a circum-
stance. This is especially true given 
that membership on school boards 
can change rapidly, many boards 
have inexperienced members, and 
school boards are facing new and in-
tense challenges. 

It is important, but sometimes dif-
ficult, to distinguish between the cir-
cumstance of a school board director 
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who holds an opposing view or diver-
gent position from the circumstance of 
a school board director whose behav-
ior is ethically troublesome. A school 
board benefits from the individual and 
unique perspective that each of its 
board directors brings to discussions. It 
is only natural that individual views will 
differ and sometimes conflict. Yet even 
when opinions conflict, healthy conflict 
can focus the board’s attention on ad-
dressing problems, help the board see 
multiple perspectives, and enhance 
the quality of board decisions.  

In contrast, school boards do not ben-
efit from a school board director whose 
ethics are lapsing or who continually 
displays poor judgment. A common 
element to censurable actions is that 
they hinder the board’s working envi-
ronment and impede the board’s effec-
tive governance. Examples of behav-
iors that do not adhere to the ethical 
principles and might warrant censure 
include:

• Repeatedly emailing all board mem-
bers, contrary to trainings and instruc-
tions regarding the Open Public Meet-
ings Act;

• Directing the superintendent outside 
of official board action;

Ethics  ETHICS and CENSURING school board directors 
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 “ To support school 
boards in articulating 
the core ethical standards 
and in establishing a fair 
and neutral process for 
responding when behav-
ior becomes problematic, 
WSSDA has developed 
(NEW) Model Policy 
1815 – Ethical Conduct 
for School Directors...”

derstand the school director role and 
the rules they must follow. If the prob-
lematic behavior does not improve, 
the next step is likely an executive 
session between the offending board 
director and the full board. If the of-
fending school board director remains 
uncooperative, the subsequent step 
might be for the board to consider re-
moving the offending school board di-
rector from any appointed leadership 
or committee positions. If the prob-
lematic behavior remains, the board 
should consider official censure of the 
offending board director by adopted 
resolution. 

Although no board wants to air its 
dirty laundry in public, thus inviting 
negative public attention, official cen-
sure separates the offending board 
director’s actions from the remainder 
of board. In some circumstances, the 
remaining board members have an 
ethical duty to inform the public of be-
havior about which the public might 
not otherwise know. Although an 
emotionally draining endeavor, adopt-
ing a resolution of censure can help 
the board as a whole re-focus on its 
vision and mission – the students in 
its district and their success. 

To support school boards in articulat-
ing the core ethical standards and in 

establishing a fair and neutral pro-
cess for responding when behavior 
becomes problematic, WSSDA has 
developed (NEW) Model Policy 1815 
– Ethical Conduct for School Direc-
tors and (NEW) Model Policy 1825 
– Addressing School Director Viola-
tions. Both policies are Discretionary. 

Some school boards decide that work-
ing together as a board, they want to 
discuss and design a more specific 
and detailed document, often termed 
a board agreement or operating pro-
tocol, regarding expected behavior 
for all its members. This process of 
developing such a document would 
allow the board-superintendent team 
to engage in crucial conversation and 
learning together, which can lead to 
a codified agreement that reflects 
the board’s own values and commit-
ments.  If your board-superintendent 
team is interested in such an endeav-
or and would like assistance, WSS-
DA’s Leadership and Development 
team can help facilitate this process. 

• Demanding special treatment from 
school personnel for the board direc-
tor’s own child; 

• Secretly recording a properly con-
vened executive session;

• Refusing to comply with Depart-
ment of Health mandates, such as 
wearing a face covering; and

• Photographing un-redacted confi-
dential district legal documents and 
posting them on social media. 

If these types of behaviors occur and 
the local school board does nothing, 
the board tacitly permits such behav-
ior to continue and perhaps encour-
ages the behavior to escalate. Ad-
ditionally, failure to respond not only 
damages the board’s ability to govern, 
it also risks the loss of community 
confidence in the board as a whole 
and possible legal consequences.

Although some type of action is advis-
able, school boards need to establish 
a fair and neutral process that is de-
signed to intensify only as necessary. 
The first step in responding to prob-
lematic behavior is usually a private 
conversation between the board chair 
and the offending board director. The 
board should support its directors by 
providing access to and opportunities 
for training and other support to un-

CONTINUED FROM previous page
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The “New Voices Act” (RCW 
28A.600.027 and RCW 28B.10.037), 
which went into effect in 2018, 
represents Washington’s under-
standing of the crucial role student 
journalism plays in helping students 
grow into civic-minded critical 
thinkers ready to become the next 
generation of leaders.

If this is the first you have heard 
of the law, you are not alone. The 
Student Press Law Center (SPLC) is 
reaching out to superintendents and 
principals statewide with materials 
crafted to help students, advis-
ers, and administrators know and 
understand their rights and respon-
sibilities under Washington’s law. In 
September 2020, we joined with the 
Washington Journalism Education 
Association to send superintendents 
and principals across Washington a 
digital copy of “Know Your Student 
Press Freedom Law” materials 
our organization has developed to 
explain and educate all involved 
parties. Some superintendents and 
principals may have already reached 
out to the school board either to 
share this information or to indicate 
that a change might be needed to 
local school board policies. 

Founded in 1974, the Student 
Press Law Center (SPLC) is an 
independent, non-partisan 501c(3), 
which works at the intersection of 
law, journalism, and education to 
promote, support, and defend the 

First Amendment and press freedom 
rights of high school and college 
journalists and their advisers. We 
provide information, training, and 
legal assistance at no charge to 
student journalists and educators, 
and use the law to help students of 
all ages meaningfully participate in 
civic life and learn essential skills, 
ethics, and values through the 
vehicle of journalism. We are not a 
regulatory body. We are often the 
organization that student journalists 
and advisers first consult when they 
have been or are on the verge of 
being unlawfully censored by school 
officials. We are also often the first 

call when a student journalist is 
looking for information on practical 
things like how copyright law works 
or how to use open records laws in 
their reporting. SPLC also reviews 
stories for potential libelous material 
before they are published.  

The New Voices Act is simple and 
straightforward: public high school 
and college student journalists–
including yearbook staff– determine 
the content of student media, and 
that media cannot be removed or 
edited by school officials unless it 
meets certain standards similar to 
those established in the landmark 
Tinker v. Des Moines case. These 
include libel, slander, unwarranted 
invasions of privacy, violation of 
laws or certain school policies, or 

Washington is one of 14 states that have restored the press 
rights of student journalists, signaling the state’s support 
for student journalists to be able to tell the stories that 

matter to their communities without fear of punishment.   

Protecting student journalism
By Hillary Davis
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inciting students to create a clear 
and present danger of disruption of 
the orderly operation of the school. 
Student media advisers cannot be 
penalized for refusing to censor 
students, including refusing to 
interfere with or overrule their 
decisions relating to lawful student 
media. And school districts with a 
high school must have a written 
student freedom of expression 
policy that cannot impose more 
restrictions on students than the 
law. More in-depth information on 
the law is available at splc.org.

The law became necessary in 1988, 
when the U.S. Supreme Court case, 
Hazelwood v. Kuhlmeier, injected 
confusion and subjectivity into the 
student media landscape. While the 
court in Hazelwood held that student 
media can be censored by school 
officials when there are issues of 

“legitimate pedagogical concern,” the 
court’s lack of guidance and the 
resulting widely subjective interpre-
tation of the term means student 
journalists nationwide are censored 
for virtually any reason. Most often, 
this censorship happens because 
the content of the media makes 
adults in the community nervous. 
Nationwide, SPLC has seen student 
journalists censored for reporting 
on curriculum changes, graffiti 
visible to all students, on-campus 
drug use, and verified misconduct 
by teachers and school officials. 
Yearbooks have been censored 
for including photos of the school 
swim team wearing bathing suits, 
or merely mentioning some of the 
year’s biggest news stories. School 
officials have penalized, reassigned 
or even fired the student media 
advisers who refused to censor 
innocuous student work. Most 
perniciously, students who have 
come of age under the Hazelwood 
decision have begun to self-censor, 

be unaware of the law’s requirement 
that each district with a high school 
have a student media policy that 
cannot be more restrictive than the 
New Voices Act, and may be inadver-
tently violating the law as a result. 
Some may have already heard from 
SPLC as we spot-check to ensure the 
law is being appropriately enforced. 
Our goal is to make sure every school 
district is both aware of the New 
Voices Act and understands how to 
put it into place locally. 

SPLC reached out to WSSDA to 
discuss whether refining language 
in WSSDA’s model policy would 
further support school districts. 
Together, we identified just one 
area that needed slight altering for 
full compliance with the Washing-
ton New Voices Act. These small 
changes can have a great bearing 
on the rights of the students. We 
appreciate collaborating with 
WSSDA to help school districts 
avoid any inadvertent violations of 
the law by school officials and to 
empower students and advisers to 
tell the stories that matter. 

Hillary Davis is a New Voices 
Advocacy and Campaign Organizer 
for the Student Press Law Center.   

WSSDA has revised Model Policy 
and Procedure 3220/3220P – 
Freedom of Expression. This is 
an Essential policy. The revisions 
clarify that prohibitions on student 
speech are limited to acts that 

“incite” rather than “advocate” the 
violation of law. This clarification 
reflects the standard specified in 
the Washington New Voices Act. 
Additionally, the U.S. Supreme Court 
has held that “Incitement” is a differ-
ent legal standard than “advocate” 
[e.g.., Whitney v. California (1927), 
Brandenburg v. Ohio (1969)]. 

asking themselves if the story they 
want to report will be popular with 
the right administrators rather than 
if it’s accurate and newsworthy.

For more than a decade, students 
and advisers in Washington worked 
with the state Legislature to make 
clear the critical role student journal-
ism plays in their communities. 
Some students and advisers told 
stories of censorship or instances 
where they were pressured by 
someone wanting to dilute their 
work. Others testified to the impor-
tant work they were able to produce 
because they had a supportive 
administration, highlighting the way 
student media prepared them for 
the real world, made them better at 
their jobs, and made them stronger 
critical thinkers. These students 
made clear their wish that all 
students at all schools in Washing-
ton could have the same experience, 
and the Legislature agreed. On 
March 21, 2018, Governor Jay Inslee 
signed the New Voices Act into law.

To minimize conflicts between 
students, advisers, and administra-
tors, SPLC has put together the Know 
Your Student Press Freedom Law 
brochure that school districts began 
to receive in September 2021. Often, 
censorship occurs not because 
administrators have an overt wish to 
squelch student voices, but because 
they too have operated under the 
regressive Hazelwood environment 
for thirty years. School districts may 

For more than a decade, 
students and advisers in 

Washington worked with 
the state Legislature to 

make clear the critical role 
student journalism plays in 

their communities. 

http://www.splc.org/
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VISION
All Washington School Directors effectively govern 
to ensure each and every student has what they 
need to be successful within our state’s public 
education system.

MISSION
WSSDA builds leaders by empowering its members 
with tools, knowledge and skills to govern with 
excellence and advocate for public education.

BELIEFS
WSSDA believes:

• Public education is the foundation to the creation of 
our citizenry, and locally elected school boards are the 
foundation to the success of public education.

• High-functioning, locally elected school boards are 
essential to create the foundation for successfully 
impacting the learning, development and achievement 
of each and every student.

• Ethical, effective and knowledgeable school 
directors are essential for quality public schools.

• Focusing on and addressing educational equity is 
paramount to assure the achievement of each and 
every student.

• Public school directors are best served trough an 
innovative, responsive and flexible organization which 
provides exceptional leadership, professional learning 
and services in governance, policy, and advocacy.
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