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COVID-19 and the 2021-2022 School Year 
Frequently Asked Questions 

 
Montana’s public school districts are working to comply with various statutes, 
regulations, orders, guidance, and recommendations on the appropriate method to 
create and maintain a safe and healthy school setting during the coming school year. 
MT-PEC partners have been providing guidance on COVID-19 through websites, 
webinars, and other in-persona and remote trainings. The guidance provided throughout 
the year has been tailored to ensure school districts and school officials comply with 
applicable laws and orders, honor student and staff rights, and deliver instruction that 
maximizes the potential of each child.  
 
Circumstances related to the virus and its variants continue to change. This is why it is 
important for public school leaders to be prepared and flexible. The best way to achieve 
this preparation is by reviewing the MTSBA Emergency Policies as discussed in MT-
PEC’s recently updated Back to School: A Roadmap for Reopening Montana’s Public 
Schools.  District leaders can make necessary changes to reflect new practices, 
procedures, or protocols outlined in the ESSER Safe Return to Schools and Continuity 
of Services Plan. Then, if transmission rates require action or government orders and 
guidance suddenly change, public schools can respond quickly. 
 
The MT-PEC Partners have developed the following answers to questions about 
COVID-19 that schools have presented to MT-PEC partners directly or via MTSBA.org.  
We wanted to put the answers in one place for easy access. These answers could 
change but right now, the answers provide the framework for full compliance with 
applicable Montana and federal laws. If new questions emerge or information needs to 
be updated, we’ll send out a new version of this document. In the meantime, please 
contact the MT-PEC partners if you have a new situation emerge or if we can provide 
additional clarification.  
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FACE COVERINGS / MASKS 

Question 1: What factors do school leaders have to consider when adopting a 
mask or face covering policy in their school district? 

Answer 1: The statewide mask mandate was lifted in February of 2021. In response, 
MTSBA prepared an update to MTSBA Model Policy 1905 to provide an option for 
districts to adopt a district policy regarding face coverings. Specifically, the language in 
MTSBA Model Policy 1905 has been replaced with options regarding face coverings: 

• Option 1 is a mask requirement adopted by the board of trustees that will apply to 
staff, students, and visitors present in school buildings or events along with 
accepted exceptions to the mask requirement. 

• Option 2 is language stating those present in the school may choose to wear a 
mask in a school building, but it is not required 

• Option 3 is language stating those present in specific buildings which serve 
students of a specific age or grade group are required to wear a mask while 
those present in other buildings that do not serve those students of those specific 
ages or grades have the option of wearing masks. 

Board of Trustees may select Option 1, Option 2 or Option 3 when revising MTSBA 
Model Policy 1905. Explanations of the issues related to these options are included 
below.  

The Governor's directive does not restrict the authority of local governments to 
implement mask mandates that are more restrictive than the new state directive. County 
boards of health have statutory authority to impose restrictions within the exterior 
boundaries of the county to slow the spread of communicable diseases. If a county 
board of health adopts a directive requiring masks be worn in public buildings, public 
schools within that county will be obligated to honor the directive. Boards may adopt a 
customized version of Option 1 that reflects a county's mandate. It is important to note 
that a “recommendation” from a county health board is not a “directive” and does not 
have the binding authority of the law.  

If a county board of health does not issue a directive, a public school, as a local 
government, may decide to implement a face covering/mask requirement through the 
school board's adoption of a policy governing that specific school district by adopting 
Option 1 in MTSBA Model Policy 1905. The Governor's Office stated via email on 
February 11, 2021, that local school districts may pursue this option.  The email, as 
included in the MT-PEC mask guidance states, "(The) directive allows local jurisdictions, 
including local school boards, to implement their own mask requirements." This 
statement supports school board authority to adopt a mask mandate as a local 
government. The Governor reinforced this position by stating Boards should consider 
public comment when determining whether to implement a mask policy in a letter dated 
August 6, 2021. This letter acknowledges a Board’s authority to adopt mask rules. 

https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://issuu.com/montanaschoolboardsassociation/docs/mask_update
https://issuu.com/montanaschoolboardsassociation/docs/mask_update
https://issuu.com/montanaschoolboardsassociation/docs/mask_update
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
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A board-adopted policy will help in the event there is a general challenge to a board-
adopted mask requirement. The statement from the Governor's Office clarifying the 
state directive will be an important element of defending against any challenge to a 
district mask mandate. This is consistent with inherent authority school boards hold 
under Article 10, section 8 of the Montana Constitution to exercise supervision and 
control over the school district. Under this authority, if there is a challenge in the courts, 
a district has the basis to assert the mask rule is subject to the "substantially related" 
test established by the Montana Supreme Court State, ex rel., Bartmess v. Helena 
Board of Trustees. 

In the event of such a challenge, a district would argue the mask rule is reasonable 
given the board's requirement to adopt policies addressing student health issues as 
required by ARM 10.55.701(2)(s). Further, Section 20-3-324, MCA, states boards of 
trustees shall open schools, employ staff, and adopt policies required by the Board of 
Public Education. The Board of Public Education requires adoption and implementation 
of policies regarding student health issues. School districts can argue faithfully that a 
mask requirement is consistent with and substantially related to their powers and duties 
under state statute and the Montana constitution. While legal outcomes are never 
certain, a district will have a stronger argument in support of a district mask requirement 
with a board-adopted policy. 

If a school board adopts a mask requirement policy, the next issue is whether it is 
enforceable on students, staff, and visitors.  Section 20-5-201, MCA, and MTSBA Model 
Policy 3310 requires students to comply with the policies of a district and directives of 
district staff. Students will be expected to comply with the policy if adopted by the board 
of trustees. Staff and visitors will also be expected to comply. ARM 10.55.701(2)(d) 
requires boards to adopt policies delineating the responsibilities of staff in a district.   

MTSBA Model Policy 5121 applies all policies to all staff when applicable. Further, an 
employment contract will bind a staff member to the policies of a district as outlined in 
MTSBA Model Policy 5223. Staff may also be subject to an MOA that requires 
employees who are covered by a collective bargaining agreement to wear masks in 
accordance with public health guidance. Visitors will also be expected to comply. 
MTSBA Model Policies 4315 and 4332 govern visitor conduct and state those in the 
school will comply with the policies of a district. MTSBA Model Policy 1903F can be 
posted at the entrance of the school notifying visitors of the expectation to wear masks. 

School leaders must be mindful that if no mask mandate is in effect, it could also result 
in claims against a district. Section 10-3-111, MCA, and HB 435 state a school district 
and personnel in a school district are immune from suit during an emergency except in 
cases of "willful misconduct, gross negligence, or bad faith" or “unless the civil action 
involves an act or omission that constitutes gross negligence, willful and wanton 
misconduct, or intentional tort.” Failure to impose a mask mandate despite guidance 
from public health officials to do so could satisfy this exception and result in the loss of 
this immunity. This interpretation is consistent with the guidance from Montana State 
Fund which states that an employee may file a workers' compensation claim if they can 

https://leg.mt.gov/bills/mca/title_0000/article_0100/part_0010/section_0080/0000-0100-0010-0080.html
https://www.leagle.com/decision/19861527726p2d80111522
https://www.leagle.com/decision/19861527726p2d80111522
https://rules.mt.gov/gateway/ruleno.asp?RN=10%2E55%2E701
https://leg.mt.gov/bills/mca/title_0200/chapter_0030/part_0030/section_0240/0200-0030-0030-0240.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0020/section_0010/0200-0050-0020-0010.html
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://rules.mt.gov/gateway/ruleno.asp?RN=10%2E55%2E701
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://leg.mt.gov/bills/mca/title_0100/chapter_0030/part_0010/section_0110/0100-0030-0010-0110.html
https://leg.mt.gov/bills/2021/billpdf/HB0435.pdf
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"demonstrate that their job put them at significantly greater risk for infection than the risk 
they have already through daily contact and exposure with the population in general." A 
school district that does not have a mask requirement can also be considered to meet 
this standard. In anticipation of these claims, districts can consider adopting Option 1 in 
MTSBA Model Policy 1905.  

If a district adopts Option 1, there are reasonable exceptions to a mask requirement 
included. These exceptions can be tailored to a district's specific needs and enforced as 
deemed necessary by the board and administration. A district may also face questions 
from those who are concerned about a district adopting a mask rule. A district can 
accommodate those who may object to a mask or have a medical issue related to mask 
usage. This accommodation could include teleworking for staff, offsite instruction for 
students, remote meetings for parents, or electronic correspondence or communication 
for a visitor. In this situation, a district should handle requests to not wear a mask on an 
individual basis that reflect the circumstances in a district, but the mask policy will be 
enforced as adopted by the board.  

Option 2 is consistent with the Governor's decision to lift the statewide mask mandate. 
Boards adopting this option authorize each employee, student, family or visitor to make 
a personal decision about wearing a mask in a school building or school event. Boards 
considering this option should take into account any county mask mandate, applicable 
MOAs with collective bargaining units, and rules governing high school activities that 
may require masks at certain events or participants. Further, a shift from a policy 
requiring masks to a policy making masks optional could result in a claim that a district 
has unilaterally changed the working conditions. To avoid this claim, schools should be 
prepared to bargain this issue with unions and document any agreement in another 
MOA. The Board should also review other emergency policies including Policy 1903F to 
ensure they reflect the new optional mask provision. 

If no mask mandate is in effect at the school under Option 2, there may be some 
students and staff who are not comfortable being present in the school. A school district 
remains obligated to provide a reasonable accommodation to a person with a disability, 
under either the Americans with Disabilities Act or Section 504 of the 1973 
Rehabilitation Act. If a district recommends, but does not require masks, a district will 
have to determine how to reasonably accommodate a staff member or a student that is, 
due to an underlying disability, at risk for serious complications from COVID-19. MTSBA 
Model Emergency Policies 1908 and 1909 can be used as a guide in this area. 

Another issue to consider when weighing this option is the position of the U.S. 
Department of Education’s Office of Civil Rights (“OCR”).  OCR has initiated 
investigations in five states that have prohibited mask rules in schools. While Montana 
is not one of the states, the position OCR is taking is instructive for school districts.  
OCR is asserting that a decision to prevent schools from implementing a mask rule may 
“discriminate against students with disabilities who are at heightened risk for severe 
illness from COVID-19 by preventing them from safely accessing in-person education.” 
School leaders should take into account the implications of OCR’s position. Districts 

https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-opens-investigations-five-states-regarding-prohibitions-universal-indoor-masking
https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-opens-investigations-five-states-regarding-prohibitions-universal-indoor-masking
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must meet the requirements of Section 504, IDEA, or the Americans with Disabilities 
Act.  

Option 3 relies on a district’s authority to implement a mask rule under state law for 
specific age or grade groups in identified buildings. This blended approach is discussed 
in further detail in Question 4 below. 

 

Question 2: Are schools required to mandate masks on school buses and what 
are the details regarding the federal order requiring masks be worn when on a 
school bus?  

Answer 2: Yes, at this time public schools are required to comply with the CDC 
requirement relating to masks on school buses. To put this in perspective, there is a 
Centers for Disease Control Order issued in accordance with President Biden's 
Executive Order 13998, Promoting COVID-19 Safety in Domestic and International 
Travel, that requires masks on public or private school buses. This has been the case 
since February 1, 2021.  
 
This requirement of masks on school buses is based on federal law and is part of the 
same requirement that the federal CDC imposes on other forms of conveyances, 
including commercial airplanes, trains, subways, intracity buses, school buses, etc. The 
CDC is requiring masks on school buses. The CDC is doing so pursuant to authority 
granted it by Congress under 42 U.S.C. Section 264.  
 
Courts generally hold that any law on the books is presumed constitutional unless 
proven otherwise. There has not yet been any successful challenge to the order 
requiring masks on public conveyances (including school buses) adopted by the CDC. 
Failure to comply is listed as a violation of federal law. Even the liability protections 
afforded schools under HB 435 as discussed below could be insufficient if someone 
contracts COVID on a school bus where a mask is not required. Additionally, failure to 
comply could result in a loss of federal funding, including but not limited to ESSER, 
ESEA, the Individuals with Disabilities Education Act (IDEA), Adult Education and 
Family Literacy Act (AEFLA), or Carl D. Perkins Career and Technical Education Act of 
2006 (Perkins CTE).  
 
Noncompliance could form a separate criminal offense under state law. Section 45-7-
401, MCA, provides that a public servant commits the offense of official misconduct 
when in an official capacity the public servant purposely or negligently fails to perform 
any mandatory duty as required by law or knowingly performs an act in an official 
capacity that the public servant knows is forbidden by law. A third and related issue is 
that official misconduct is specified as grounds for recall of a trustee pursuant to Section 
2-16-603, MCA. 
  

https://www.cdc.gov/quarantine/pdf/Mask-Order-CDC_GMTF_01-29-21-p.pdf
https://www.transportation.gov/safety/mask-travel-guidance#collapse84286
https://www.transportation.gov/safety/mask-travel-guidance#collapse84286
https://leg.mt.gov/bills/2021/billpdf/HB0435.pdf
https://leg.mt.gov/bills/mca/title_0450/chapter_0070/part_0040/section_0010/0450-0070-0040-0010.html
https://leg.mt.gov/bills/mca/title_0450/chapter_0070/part_0040/section_0010/0450-0070-0040-0010.html
https://leg.mt.gov/bills/mca/title_0020/chapter_0160/part_0060/section_0030/0020-0160-0060-0030.html
https://leg.mt.gov/bills/mca/title_0020/chapter_0160/part_0060/section_0030/0020-0160-0060-0030.html
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Another issue is the scope of liability protections afforded under both the Workers 
Compensation Act as it relates to the exclusive remedy of workers comp for employees 
who are injured and HB 435. Both provide the potential for district liability in the case of 
gross negligence or willful and wanton misconduct. If a superintendent or board of 
trustees were charged with official misconduct as referenced above, a district could 
reasonably expect a related civil suit for damages, pleading the standard of 
willful/wanton misconduct. 
  
Finally, the language in insurance coverage often excludes coverage for gross 
negligence and willful and wanton misconduct. So, if a district is found to have engaged 
in such conduct, there may not be insurance coverage to cover the damages in the 
case of a successful recovery of a plaintiff. The payment of damages would come from 
imposition of a judgement levy on district taxpayers. 
 
The CDC Order exempts the following categories of persons: 
 

• A child under the age of 2 years; 

• A person with a disability who cannot wear a mask, or cannot safely wear a 
mask, because of the disability as defined by the Americans with Disabilities Act 
(42 U.S.C. § 12101 et seq.); and 

• A person for whom wearing a mask would create a risk to workplace health, 
safety, or job duty as determined by the relevant workplace safety guidelines or 
federal regulations. 

 
The CDC Order also states that the requirement to wear a mask shall not apply under 
the following circumstances: 
 

• While eating, drinking, or taking medication, for brief periods;  

• While communicating with a person who is hearing impaired when the ability to 
see the mouth is essential for communication; 

• If unconscious (for reasons other than sleeping), incapacitated, unable to be 
awakened, or otherwise unable to remove the mask without assistance; or 

• When necessary to temporarily remove the mask to verify one’s identity, such as 
when asked to do so by a ticket or gate agent or any law enforcement official. 

 
In addition, persons who are experiencing difficulty breathing or shortness of breath or 
are feeling winded may remove the mask temporarily until able to resume normal 
breathing with the mask. Persons who are vomiting should remove the mask until 
vomiting ceases. Persons with acute illness may remove the mask if it interferes with 
necessary medical care such as supplemental oxygen administered via an oxygen 
mask. 
 
The law the order is based upon is authorized by Congress and implemented by CDC. It 
requires masks on school buses and makes failure to comply a federal crime. 
Consequences for violation could include penalties, loss of federal funding and taxpayer 
liability to the extent that insurance coverage does not apply. 

https://leg.mt.gov/bills/mca/title_0390/chapter_0710/parts_index.html
https://leg.mt.gov/bills/mca/title_0390/chapter_0710/parts_index.html
https://www.transportation.gov/safety/mask-travel-guidance#collapse84286
https://www.transportation.gov/safety/mask-travel-guidance#collapse84286
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Question 3: Can a board of trustees authorize the superintendent to implement a 
mask order if certain factors are met? 

Answer 3: Yes, in July 2021, the Centers for Disease Control announced updated 
guidance related to face coverings for indoor areas. The guidance states fully 
vaccinated people can further reduce their risk of becoming infected with COVID-19 and 
variants by wearing a mask in public indoor settings in areas of substantial or high 
community transmission. The CDC classifies a county as having "substantial 
transmission" if there are 50 to 99 weekly cases per 100,000 residents or if the positivity 
rate is between 8.0 and 9.9% in the last seven days. A county has "high transmission" if 
it has 100 or more weekly cases per 100,000 residents or a 10% or greater test 
positivity rate in the last seven days. Citizens can check each county's level of 
transmission by visiting the CDC Tracker. 
 
To address this recommendation, MTSBA has developed a new option in Model 
Emergency Policy 1905. For school districts that have selected Option 2 – Optional 
Face Coverings, Boards of Trustees have the option of authorizing the administration to 
implement a face covering requirement in the event there is a high level of transmission 
in the county. This is optional language to assist districts that may be seeking flexibility 
in response strategies when planning for the coming school year. 
 
The new optional language within Option 2 – Optional Face Coverings of MTSBA Model 
Policy 1905 is as follows.  The language can be customized to a district's specific 
operations or structure: 
 

OPTIONAL: If, after this section is adopted, the number of active COVID-19 
cases in the county where the school district is located increases to the point of 
being considered a "substantial" or "high" rate of transmission as defined by the 
Centers for Disease Control (CDC), the Board of Trustees authorizes the 
superintendent to implement a requirement for face coverings to be worn in 
identified District buildings until such time as the Board of Trustees can adopt an 
applicable District policy. The superintendent shall coordinate with the county 
health department and Board Chair to determine whether face coverings are a 
necessary response to a potential or actual COVID-19 outbreak. The 
implementation of a face covering requirement in the identified buildings shall not 
be based on the COVID-19 vaccination status of any person in accordance with 
state law. The District does not make decisions regarding access to or delivery of 
school services based on COVID-19 vaccination status in accordance with Policy 
3413. In the event face coverings are required, the superintendent shall 
announce the face covering requirement to students, parents, staff, and visitors 
for the immediate successive school day each day by 3:00 pm. If the 
superintendent determines masks are required, signs will be installed to inform 
students, parents, staff, and visitors of mask requirements while present in the 

https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated-guidance.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated-guidance.html
https://covid.cdc.gov/covid-data-tracker/#county-view
https://covid.cdc.gov/covid-data-tracker/#county-view
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
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identified District buildings. In the event of a mask requirement, the following 
exceptions shall apply: 
 

This language could be accompanied by a list of exceptions to a face covering rule as 
outlined in option 1 of MTSBA Model Policy 1905. This will ensure when a mask rule is 
in place the same necessary exceptions are in place.  
 
It is important to note that this optional language and any other face covering policy 
must be implemented by public schools without regard to COVID-19 vaccination status. 
HB 702 was signed into law effective May 14, 2021. Section 1 of the bill states that it is 
an unlawful discriminatory practice for a school, as a governmental entity, to refuse, 
withhold from, or deny to a person any local or state services, goods, facilities, 
advantages, privileges, licensing, educational opportunities, health care access, or 
employment opportunities based on the person's COVID-19 vaccination status. The law 
also provides it is unlawful for a school, as an employer, to refuse employment to a 
person, to bar a person from employment, or to discriminate against a person based on 
the person's COVID-19 vaccination status. This means any face covering policy 
whether, optional or required, must be in effect and implemented without regard to the 
COVID-19 vaccination status of a student, employee, or visitor.   
 
One aspect of this process to remember is that in cases where a board has delegated 
authority to its administrative team, any subsequent deliberations of the staff leadership 
team on whether to implement COVID-mitigating measures is likely subject to the open 
meeting laws.  It follows that such meetings should be properly noticed in the same 
manner that a board meeting would be handled, including an opportunity for the public 
to provide input before a final decision is made.  
 
The obligation to treat such meetings as public meetings comes from the 2004 Montana 
Supreme Court's decision in Associated Press v. Commissioner Crofts. The Court 
established a 7-part test to determine when high level staff meetings are subject to the 
open meeting laws. The Court stated: 
 
"We conclude that under Montana's constitution and statutes, which must be liberally 
interpreted in favor of openness, factors to consider when determining if a particular 
committee's meetings are required to be open to the public include:  

1. whether the committee's members are public employees acting in their official 
capacity;   

2. whether the meetings are paid for with public funds;   
3. the frequency of the meetings; 
4. whether the committee deliberates rather than simply gathers facts and reports; 
5. whether the deliberations concern matters of policy rather than merely ministerial 

or administrative functions;   
6. whether the committee's members have executive authority and experience;  and 
7. the result of the meetings." 

https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://caselaw.findlaw.com/mt-supreme-court/1058667.html
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The Court further advised that "this list of factors is not exhaustive, and each factor will 
not necessarily be present in every instance of a meeting that must be open to the 
public.   A proper consideration of these factors does not mandate that every internal 
department meeting meet the requirements of the open meeting laws.   Meetings 
where staff report the result of fact gathering efforts would not necessarily be public.   
Deliberation upon those facts that have been gathered and reported, and the process of 
reaching decisions would be open to public scrutiny.   The guiding principles are those 
contained in the constitution;  that is "no person shall be deprived of the right to examine 
documents or to observe the deliberations of all public bodies or agencies of state 

government and its subdivisions," and "all meetings of public or governmental bodies ․ 

supported in whole or in part by public funds ․ must be open to the public."  Art. II, Sec. 

9, Mont. Const.;  § 2-3-203(1), MCA (2001)." 
 

Question 4: Does a board of trustees have the authority to implement a mask rule 
for some students but not others?  

Answer 4: Yes, HB 702 prohibits differentiating services based on the COVID-19 
person's vaccination status. If the policy or rule makes no mention of vaccine status and 
imposes the same rule for all students in a particular building or age group, it should be 
in compliance with HB 702. To increase the likelihood of prevailing if someone 
challenges a mask requirement for this age group, the discussion should clearly 
document that a district has no interest in imposing a mask requirement based on 
COVID-19 vaccination status. As outlined in Option 3 for Policy 1905, the policy could 
even go as far as to list the grades or ages of the students and the buildings where the 
rule is in place.   
  
The recommendation for this type of policy would be on factors unrelated to COVID-19 
vaccination status that exist in an elementary school such as: lack of lockers, close 
proximity, sharing supplies, lack of passing time, and configuration of 
classrooms/structures. These factors support an elementary masking policy.  
  
There is another factor districts can utilize. If grade groupings permit, rather than a K-
8 mask requirement, a district could consider differentiating specifically on the basis of 
ages 11 and below vs. 12 and above. The policy should specifically disclaim that the 
policy has anything to do with whether a student is or is not vaccinated as noted above. 
Instead emphasize that differentiation of ages 11 and below vs. 12 and above is based 
on whether the parents and students have had an opportunity to carefully consider 
whether to become vaccinated or not. In this situation a district is imposing the 
requirement on the basis that no student 11 or below (or their families) has a choice in 
the matter. 
  
Anyone challenging that type of age or grade-based requirement will likely contend that 
the discrimination is inherent due to the fact that no one can get a vaccine and that the 
different treatment of those 12 and above vs. those 11 and below is an implied 
discrimination on the grounds of COVID-19 vaccination status. There is no guarantee 

https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
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whether or not a challenge on that basis would be successful but differentiating 
specifically on the basis of ages 11 and below vs. 12 and above is a more narrowly 
tailored differentiation that may help a school district get past a strict scrutiny test if 
challenged in court, i.e., is a district’s policy necessary to achieve a compelling state 
interest and is the policy narrowly tailored to achieve the compelling purpose 

 
It is also important to note that a face covering requirement in certain buildings would 
change the working conditions in those buildings. The staff affected would be entitled to 
bargain over those changes. A district would have to approach the union and execute 
an MOU confirming agreement for those buildings. It could also create a complaint from 
staff not in the identified buildings that they are being subjected to a less safe working 
environment so the MOU should confirm agreement on that topic as well. 
 
 

Question 5:  What does a district do if someone claims to have a medical 
condition that prevents them from wearing a mask on school property?  

Answer 5:  Both under Section 504 of the 1973 Rehabilitation Act (which governs 
students with disabilities) and the Americans with Disabilities Act (which governs 
others), a school district has a right to request medical documentation of a request for 
reasonable accommodation. The underlying basis for the clear authority in federal law 
and administrative rule is to ensure that those requesting reasonable accommodation 
due to a disability: (1) actually have a disability qualifying for reasonable 
accommodation; and (2) to identify, based on medical diagnosis and judgement, 
whether the reasonable accommodation requested is necessary and sufficient.  
 
EEOC guidelines addressing reasonable accommodation for employees specifically 
confirm that you can ask relevant questions regarding the nature of a claimed disability 
and a request for reasonable accommodation. You cannot ask for a person's 
complete medical record, as the scope of that request will yield information that is 
irrelevant to the request for reasonable accommodation. You can require that the 
documentation about the employee’s disability and the functional limitations come from 
an appropriate health care or rehabilitation professional.  For further details on this 
issue, see the Equal Employment Opportunity Commission FAQ and look specifically at 
question 6. 
 
In the case of a student, the district is required by federal law to pay for that medical 
assessment, in accordance with 34 C.F.R. § 104.35(c)(2).  
 
If the request for reasonable accommodation will create an undue hardship on the 
school or will create a direct threat to the health and safety of others, it may be denied. 
The EEOC has stated that COVID-19 meets the direct threat standard under the ADA. 
 

https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-undue-hardship-under-ada
https://www.ecfr.gov/cgi-bin/text-idx?SID=39fd1b4c9232580697c87f0caa145115&mc=true&node=se34.1.104_135&rgn=div8
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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The Montana Department of Public Health and Human Services issued an emergency 
rule regarding the ability of parents to request opt-out of school health related 
mandates. The rule is consistent with the EEOC guidance on medical accommodations. 
Specifically, the rule states: 

(1) In order to provide for the health, well-being, rights, and educational needs of 
students, schools and school districts should consider, and be able to 
demonstrate consideration of, parental concerns when adopting a mask 
mandate, and should provide students and/or their parents or guardians, on their 
behalf, with the ability to opt-out of health-related mandates, to include wearing a 
mask or face covering, for reasons including:  

(a) physical health;  

(b) mental health;  

(c) emotional health;  

(d) psychosocial health;  

(e) developmental needs; or  

(f) religious belief, moral conviction, or other fundamental right the impairment of 
which could negatively impact the physical, mental, emotional, or psychosocial 
health of students. 

The rule is written in a manner that states schools should consider these factors when 
implementing a face covering rule. The rule continues to recognize the authority of local 
boards of trustees to adopt public health protocols in accordance with the Montana 
Constitution as previously stated by the Governor's Office and the Montana Office of 
Public Instruction. This language means the rule is consistent with the provision 
in MTSBA Model Policy 1905 regarding exceptions to a face covering rule adopted by a 
board of trustees or implemented by the superintendent under authority delegated by a 
board of trustees. Each option in Policy 1905 includes a provision about exceptions 
which states: 

Students, staff, volunteers, and visitors are not required to wear a face covering, 
mask, or face shield under this provision when: 

1. consuming food or drink;  
2. engaging in strenuous physical activity;  
3. giving a speech, lecture, class presentation, course lesson, or performance 

when separated by at least six feet of distance from the gathering, class, or 
audience;  

4. communicating with someone who is hearing impaired;  
5. identifying themselves;  

https://dphhs.mt.gov/assets/rules/37-960emg.pdf
https://dphhs.mt.gov/assets/rules/37-960emg.pdf
https://dphhs.mt.gov/assets/rules/37-960emg.pdf
https://leg.mt.gov/bills/mca/title_0000/article_0100/part_0010/section_0080/0000-0100-0010-0080.html
https://leg.mt.gov/bills/mca/title_0000/article_0100/part_0010/section_0080/0000-0100-0010-0080.html
https://issuu.com/montanaschoolboardsassociation/docs/mask_update
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
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6. receiving medical attention; or  
7. precluded from safely using a face covering, mask, or face shield due to a 

medical or developmental condition. The superintendent, building principal, or 
their designee shall request documentation from a health care provider when 
considering an exception to this provision for medical or developmental 
reasons. The School District will comply with all applicable disability and 
discrimination laws when implementing this provision. 

The model policy addresses the Emergency Rule and full compliance with EEOC 
guidance and the prohibition on religious discrimination in MTSBA Model Policy 3210. 
When a school district is presented with a request for exception to or "opt-out" of a face 
covering rule, the school leader will follow the established procedures as outlined in this 
question or Question 6 below for religious beliefs.  

 

Question 6:  How do school districts handle situations where they impose a mask 
mandate and individuals claim they cannot wear a mask for religious reasons? 

Answer 6:  In essence, if someone is requesting a religious accommodation, school 
districts will need to address those requests on a case-by-case basis just like a request 
for medical accommodation and could offer, for example, an accommodation of a face 
shield as opposed to a mask, if that is the issue, or possible off-site learning or working 
options. 
 
The Montana Human Rights Act provides, in pertinent part, as follows: 
 

49-2-303. Discrimination in employment. (1) It is an unlawful discriminatory 
practice for: (a) an employer to refuse employment to a person, to bar a person 
from employment, or to discriminate against a person in compensation or in a 
term, condition, or privilege of employment because of race, creed, religion, 
color, or national origin or because of age, physical or mental disability, marital 
status, or sex when the reasonable demands of the position do not require an 
age, physical or mental disability, marital status, or sex distinction 
 

 *** 

49-2-307. Discrimination in education. It is an unlawful discriminatory 
practice for an educational institution:  

(1) to exclude, expel, limit, or otherwise discriminate against an individual 
seeking admission as a student or an individual enrolled as a student in the 
terms, conditions, or privileges of the institution because of race, creed, religion, 
sex, marital status, color, age, physical disability, or national origin or because of 
mental disability, unless based on reasonable grounds;  

https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-undue-hardship-under-ada
https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-undue-hardship-under-ada
https://www.mtsba.org/mtsbamodelpolicies/modk12
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(2) to make or use a written or oral inquiry or form of application for admission 
that elicits or attempts to elicit information or to make or keep a record 
concerning the race, color, sex, marital status, age, creed, religion, physical or 
mental disability, or national origin of an applicant for admission, except as 
permitted by regulations of the commission;  

(3) to print, publish, or cause to be printed or published a catalog or other notice 
or advertisement indicating a limitation, specification, or discrimination based on 
the race, color, creed, religion, age, physical or mental disability, sex, marital 
status, or national origin of an applicant for admission; or  

(4) to announce or follow a policy of denial or limitation of educational 
opportunities of a group or its members, through a quota or otherwise, because 
of race, color, sex, marital status, age, creed, religion, physical or mental 
disability, or national origin.  

 

Question 7:  Is the District required to accommodate an employee or student who 
is requesting an accommodation because of a family member’s underlying health 
condition and risk of COVID-19? 

Answer 7:  There are also multiple provisions in law that create potential for liability in 
cases where the existence of a disability is disregarded, including the 14th amendment 
of the U.S. Constitution (guaranteeing equal protection under the law), Article X of the 
Montana Constitution (guaranteeing equality of educational opportunity), the ADA, 
Section 504 of the 1973 Rehabilitation Act, and the provisions of Title 49 relating to 
human rights. 
 
In this specific instance, formal guidance from the EEOC states that you are not 
required to reasonably accommodate under the ADA: 
 

D.13.  Is an employee entitled to an accommodation under the ADA in order to 
avoid exposing a family member who is at higher risk of severe illness from 
COVID-19 due to an underlying medical condition? (6/11/20) 
 
No.  Although the ADA prohibits discrimination based on association with an 
individual with a disability, that protection is limited to disparate treatment or 
harassment.  The ADA does not require that an employer accommodate an 
employee without a disability based on the disability-related needs of a family 
member or other person with whom she is associated. For example, an 
employee without a disability is not entitled under the ADA to telework as an 
accommodation in order to protect a family member with a disability from 
potential COVID-19 exposure. Of course, an employer is free to provide such 
flexibilities if it chooses to do so.  An employer choosing to offer additional 
flexibilities beyond what the law requires should be careful not to engage in 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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disparate treatment on a protected EEO basis. 
 

With the above in mind, the EEOC's interpretation of the ADA is not binding on the 
courts or plaintiffs who may be interested in seeking a court's interpretation of the law 
that would extend protections beyond those incorporated in the EEOC's interpretation. 
 
There is some additional concern for potential exposure on refusal to consider the 
disability status of an immediate family member under one or both of the following 
provisions in Montana law: 
 

49-2-303. Discrimination in employment. (1) It is an unlawful discriminatory 
practice for: (a) an employer to refuse employment to a person, to bar a person 
from employment, or to discriminate against a person in compensation or in a 
term, condition, or privilege of employment because of race, creed, religion, 
color, or national origin or because of age, physical or mental disability, marital 
status, or sex when the reasonable demands of the position do not require an 
age, physical or mental disability, marital status, or sex distinction; 

  
49-2-304. Discrimination in public accommodations. (1) Except when the 
distinction is based on reasonable grounds, it is an unlawful discriminatory 
practice for the owner, lessee, manager, agent, or employee of a public 
accommodation: 
 
(a) to refuse, withhold from, or deny to a person any of its services, goods, 
facilities, advantages, or privileges because of sex, marital status, race, age, 
physical or mental disability, creed, religion, color, or national origin. 
 

The definition of a public accommodation is broad and could be interpreted to include 
schools: 
 

49-2-101(20) (a) "Public accommodation" means a place that caters or offers its 
services, goods, or facilities to the general public subject only to the conditions 
and limitations established by law and applicable to all persons. It includes 
without limitation a public inn, restaurant, eating house, hotel, roadhouse, place 
where food or alcoholic beverages or malt liquors are sold for consumption, 
motel, soda fountain, soft drink parlor, tavern, nightclub, trailer park, resort, 
campground, barbering, barbering nonchemical, cosmetology, electrology, 
esthetics, or manicuring salon or shop, bathroom, rest house, theater, swimming 
pool, skating rink, golf course, cafe, ice cream parlor, transportation company, or 
hospital and all other public amusement and business establishments. 

 
The broader interpretation of the concept of "because of" by the U.S. Supreme Court in 
the case on transgender discrimination (Bostock v. Clayton County, Georgia (2020) 
lends credence to the concern regarding risk here. Asking all your employees to come 
to work, including those who, by virtue of a disabled family member, could bring 
something home from work that could kill a loved one, impacts employees with disabled 
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family members differently than those without disabled family members. Whether that 
would be found actionable in litigation against the district is uncertain but possible. 
 
 

Question 8:  How does a District handle an in-person board meeting where 
members of the public refuse to wear masks as directed by county health officials 
and/or the Board of Trustees? 

Answer 8:  If the Board is meeting in-person, here are some proactive measures to 
ensure the public understands the requirement to wear masks:   
 

1. Clearly note on the agenda for the meeting and any distribution of notice for the 
meeting that masks are required. 

2. Note on the agenda for the meeting that if circumstances warrant (e.g. where 
individuals are disturbing the meeting in their failure to wear masks), the Board 
will recess for a period of time in order to allow the Board to reconvene the 
meeting in a virtual setting and allow the public to observe and participate in the 
meeting in a virtual setting.   

3. Be sure to also note that the district will not have time to individually address 
requests to attend the meeting but not wear a mask due to a 
medical condition.  Offer two options for such cases: 

a. Wearing a face shield, either hooded or that wraps around the face and 
under the chin per CDC recommendations; or 

b. A virtual option for observing and participating in the meeting to anyone 
interested in attending but who is unwilling or unable to wear a face 
covering. Be sure to have an interactive virtual option ready (such as 
Zoom) and provide an opportunity to both observe and participate 
(through offering public comment before a final decision is made) for 
virtual participants. 

4. Note that law enforcement will be called in the case of any disturbance of the 
meeting which is a misdemeanor offense under Section 20-1-206, MCA, by 
anyone attempting to attend the meeting without wearing a mask, and/or anyone 
who attends but then removes the mask while in attendance. 

5. Be mindful of the statutory changes regarding trespass stemming from HB 501 
noted in Question 20.  
 
 

Question 9:  If the school district does not mandate masks, how should it handle 
bullying or harassment of those who decide to voluntarily wear a mask? 

Answer 9:  Harassment or “mask-shaming” of students and staff who voluntarily wear a 
mask when no mandate is in place or even if it is in place could constitute disability or 
other protected class harassment/discrimination. One such example is a pregnant 
employee advised not to wear a mask may also be entitled to protection pursuant to the 

https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0020/section_0060/0200-0010-0020-0060.html
https://leg.mt.gov/bills/2021/billpdf/HB0501.pdf
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Pregnancy Discrimination Act and Title IX based on discrimination due to sex. Similar 
conduct toward a student wearing a mask could constitute bullying prohibited by both 
state and/or federal law.   
 
There are a number of steps schools should take to protect against claims of 
harassment/bullying in general, but also to guard against “mask-shaming” claims: 

• In addition to the mask-shaming prohibition noted in each option in MTSBA 
Model Policy 1905, school boards should ensure that they have enacted all 
federal and state mandated policies that address harassment and bullying. 
Examples of these policies include MTSBA Model Policies: 3010, 3012, 3225, 
5010, 5012, and 5015.  

• School districts should ensure that staff, students, and parents are provided 
notice of these policies, at a minimum, in handbooks and through the school 
district’s website. 

• School administrators should include this training in their back-to-school and staff 
development training at the beginning of the school year. In those schools that do 
not mandate indoor universal masking, it is advisable for administrators to 
specifically notify staff and students that “mask-shaming” may be considered 
harassment and/or bullying and subject to disciplinary action. 

• If a complaint of “mask-shaming” is received, administrators should promptly 
investigate and respond to the complaint pursuant to the procedures set forth in 
the school district’s policies. This investigative process may require that the 
complaint be reviewed pursuant to more than just one policy as, for example, 
harassment may be a form of bullying requiring a multifaceted approach. 

• Findings of harassment and bullying should be addressed in accordance with 
applicable discipline policies and procedures. 

• Regardless of whether a finding of harassment or bullying is made, school 
administrators should implement additional remedial measures, where 
appropriate, to ensure that the staff member or student feels welcome at school, 
that the conduct that caused the complaint does not reoccur and that acts of 
retaliation are promptly addressed. 

  

https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
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COVID-19 VACCINATIONS AND TESTING 
 

Question 10: What is HB 702 and how does it impact a school district’s policies?  

Answer 10: HB 702 passed the 2021 Legislature and was signed into law effective May 
14, 2021. Section 1 of the bill that is now law provides that it is an unlawful 
discriminatory practice for a governmental entity to refuse, withhold from, or deny to a 
person any local or state services, goods, facilities, advantages, privileges, licensing, 
educational opportunities, health care access, or employment opportunities based on 
the person's COVID-19 vaccination status. The law also provides it is unlawful for an 
employer to refuse employment to a person, to bar a person from employment, or to 
discriminate against a person based on the person's COVID-19 vaccination status. 
 
HB 702 includes an exception that specifically states the new law does not apply to the 
vaccines required for schools in Title 20: 
 
"(2) This section does not apply to vaccination requirements set forth for schools 
pursuant to Title 20, chapter 5, part 4, or day-care facilities pursuant to Title 52, chapter 
2, part 7." 
 
However, vaccines against COVID-19 aren't listed in the required Title 20 school 
vaccines so this exception in the bill for schools in the bill doesn't apply to COVID-19 
vaccination. This means schools can't deny access to services due to COVID-19 
vaccine status or ask about COVID-19 vaccine status under the new law. 
 
In order to address this legislation and its exception, MTSBA has prepared an 
adjustment to Model Policy 3413. The new law does NOT change the required vaccines 
for students in schools so that provision of the policy is unchanged. The new provision 
states the policy does not apply to vaccines against COVID-19. This ensures the policy 
continues to govern required vaccines but complies with the new law and its exception 
related to COVID-19.   
 
 

Question 11: Do districts have the right to ask whether an employee is 
vaccinated? What can a district do with this information if they obtain it? 

Answer 11: The United States Health and Human Services Department has specifically 
advised: 

“In general, the HIPAA Rules do not apply to employers or employment records. HIPAA 
only applies to HIPAA covered entities – health care providers, health plans, and health 
care clearinghouses – and, to some extent, to their business associates. If an employer 
asks an employee to provide proof that they have been vaccinated, that is not a HIPAA 

https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.hhs.gov/hipaa/for-professionals/covered-entities/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/business-associates/factsheet/index.html
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violation, and employees may decide whether to provide that information to their 
employer.” 

In addition to federal law, there are state laws in play that do prohibit this practice. The 
Legislature has passed HB 702 and it has been signed into law. As it relates to 
employment, HB 702 contains a sweeping prohibition on an employer discriminating 
against an employee on the basis of COVID-19 vaccination status. The bill specifically 
provides: 

“it is an unlawful discriminatory practice for . . . an employer to refuse employment to a 
person, to bar a person from employment, or to discriminate against a person in 
compensation or in a term, condition, or privilege of employment based on the person's 
vaccination status . . .” 

House Bill 702 also specifically provides that a health care facility can ask an employee 
to volunteer the employee’s vaccination or immunization status. By expressly 
addressing this unique circumstance where asking for vaccine status is not unlawful, the 
reverse implication is that asking in other settings is unlawful. 

The Montana Department of Labor and Industry has confused the matter in an FAQ on 
HB 702, where they state: 

“Nothing in the language of HB 702 prohibits a person, governmental entity, public 
accommodation, or employer from asking about vaccination status or whether you have 
an immunity passport. However, if asked, a person is not required to respond and may 
not be discriminated against for failing to respond.” 

It is advisable to refrain from asking this question of staff and students in accordance 
with MTSBA Model Policy 3413. Instead, Districts should direct mitigating strategies 
toward a uniform standard of protection for staff and students that does not rely on 
vaccine status for purposes of making any distinction in any term, condition or privilege 
of employment. Once a district official asks the question, the employee is not required to 
answer and a district is prohibited from discriminating against the employee (by, such 
as, allowing parents to pull their students from classes of those employees who refuse 
to answer) for failure to respond. 

In short, MT-PEC recommends against asking staff about their COVID-19 vaccination 
status. The sole safe harbor in HB 702 is that it is not unlawful to recommend that 
district staff become vaccinated. The Department of Labor has also advised that 
providing a minor incentive (not more than $25) for employees to become vaccinated is 
lawful. We disagree with that assertion as well as there is nothing in HB 702 that allows 
discrimination in any term, condition, or privilege of employment even at a de minimis 
level. 
 
 
 

https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://erd.dli.mt.gov/human-rights/human-rights-laws/employment-discrimination/hb-702
https://erd.dli.mt.gov/human-rights/human-rights-laws/employment-discrimination/hb-702
https://www.mtsba.org/mtsbamodelpolicies/modk12
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Question 12:  Can school districts establish COVID-19 vaccination clinics on 
school property?  If so, can a district require students to be vaccinated? 

Answer 12:  Yes, a school district may work with public health officials to establish a 
vaccination clinic on school property in accordance with MTSBA Model Policy 4330. 
However, the school districts will not be able to require students to be vaccinated at this 
clinic. MTSBA Model Policy 3410 governs how school districts can offer health services 
to students that may include screenings, examinations, or immunizations provided by 
DPHHS. The policy specifically states that parents must provide consent to complete 
health services and are able to opt-out of any screenings. School districts should review 
this policy prior to coordinating with public health officials when considering providing 
health services to students to ensure the services are provided in manner consistent 
with student and parent rights. 
 

Question 13:  Can a school district administer a COVID-19 test to detect the 
presence of the COVID-19 virus when evaluating an employee’s or student’s 
initial or continued presence in the workplace? 

Answer 13:  Again, MTSBA Model Policy 3410 will apply to COVID-19 testing for 
students. The policy states parents must provide consent to complete health services 
and are able to opt-out of any testing. School districts can provide testing but should 
have written consent of parents prior to administering any test. MTSBA can assist with 
necessary forms to ensure the services are provided in manner consistent with student 
and parent rights. 
 
For employees, the EEOC states, “the ADA requires that any mandatory medical test of 
employees be “job related and consistent with business necessity. This means 
employers may take screening steps to determine if employees entering the workplace 
have COVID-19 because an individual with the virus will pose a direct threat to the 
health of others. An employer may choose to administer COVID-19 testing to all 
employees before work or periodically to determine if their presence in the workplace 
poses a direct threat to others.”  

If a district wishes to ask only a particular employee to take a test, “the ADA requires the 
employer to have a reasonable belief based on objective evidence that this person 
might have the disease. So, it is important for the employer to consider why it wishes to 
take these actions regarding this particular employee, such as a display of COVID-19 
symptoms.”  

Any mandatory testing program for employees will be subject to Montana collective 
bargaining laws. Another course of action for employees is similar to that as outlined for 
students. A district may secure testing kits and make them or the service available to 
staff on a voluntary basis. Staff may choose to complete testing for their own peace of 
mind or sense of well-being. A district can work with employees on this basis without 
requiring testing. MTSBA can assist with necessary consent forms for employees.   

https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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QUARANTINE OR ISOLATION 

Question 14:  Do boards of trustees or school administrators have the authority 
to quarantine a student or employee who has been exposed to or contracted 
COVID-19? 

Answer 14:  No, a school district does not have quarantine authority. Authority 
pertaining to quarantine and isolation orders is reserved to the executive branch through 
its Department of Health and county health departments. This authority does not extend 
to school districts or their governing boards.  
  
That being stated, districts can identify the circumstances when a student is required to 
obtain education through remote means and when an employee must, if approved, 
conduct their work from home and a district can run those conditions concurrent with the 
recommended duration of quarantine ordered by an authorized public health official. 
  
Offsite instruction is an option for any student identified as a “close contact” or any other 
designation of possible exposure to COVID-19 requiring quarantine, isolation, or some 
other type of separation ordered or recommended by public health officials. MTSBA 
Model Policies 2050 and 1906 outline how a district can provide offsite instruction to a 
student in accordance with Section 20-7-118, MCA.  Further, Section 20-9-311(10), 
MCA, says “any combination” of onsite or offsite can be used to meet the aggregate 
number of hours, provided that they provide access to the full program required by 
accreditation standards. Students are not considered absent from school during offsite 
instruction because there is no distinction under the law between onsite and offsite 
services. 
  
In order to justify offsite instruction or duties, a district may rely on its authority 
under MTSBA Model Policy 3417 and ARM 37.111.825(3) to isolate a student or staff 
member who develops any symptoms of “severe acute respiratory syndrome-
associated coronavirus (SARS-CoV) disease.”   In the event a district is aware of a 
possible exposure to COVID-19 and a student or staff member develops symptoms, the 
district is obligated under law to take the following steps:   

(3) If a student or a staff member develops symptoms of any reportable 
communicable or infectious illness as defined by ARM 37.114.203 while at 
school, the responsible school officials shall do the following: 

(a) isolate the student or staff member immediately from other children; 

(b) if the individual is a student, inform the parent or guardian as soon as 
possible about the illness and request him or her to pick up the student; 
and 

https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0180/0200-0070-0010-0180.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://rules.mt.gov/gateway/ruleno.asp?RN=37%2E111%2E825
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html
https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html
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(c) consult with a physician, other qualified medical professional, or the 
local county health department to determine if the case should be reported 
to the local health officer pursuant to 37-2-301, MCA. 

Offsite instruction is available for students in the event isolation is necessary under this 
provision.  If a staff member has to isolate, the employee may, if approved by the 
supervisor, deliver services from home or take available leave.  Offsite instruction for 
students is available under state law to help prevent learning loss while protecting 
others in the school building from possible exposure. 

 

Question 15:  Do county health departments have the authority to issue 
quarantine orders? How should a school district enforce such an order while 
complying with HB 702? 

Answer 15:  County health departments may plan to base quarantine and isolation 
orders based on a person's vaccine status. MTSBA has previously distributed updates 
to MTSBA Model Policy 3413 to address HB 702. The bill contains a prohibition on 
discrimination based on a person's vaccine status. We want to make sure our members 
avoid liability that they could incur by helping enforce discriminatory enforcement by 
county health departments.   
 
House Bill 702 applies to governmental entities, employers and public accommodations 
such as restaurants, motels, theaters - basically any business offered to the public at 
large. School districts are regulated under HB 702 both as governmental entities and as 
employers. 
 

1. As to governmental entities, HB 702 provides that it is an unlawful discriminatory 
practice for a governmental entity to . . . . withhold from a person any . . . 
advantages, privileges . . . . or employment opportunities based on the person's 
vaccination status.  

 
2. As to employers, HB 702 provides that it is an unlawful discriminatory practice for 

an employer to ". . . . discriminate against a person in . . . . a term, condition, or 
privilege of employment based on the person's vaccination status. 

 
The prohibitions above are coming in to play at this time through announced plans of 
various county health departments to impose quarantine requirements on people who 
have not been vaccinated while waiving quarantine for anyone who is vaccinated. This 
distinction is exactly what HB 702 prohibits. County health departments are seeking the 
cooperation of school districts through proposed MOU's that impose obligations on 
school districts to help coordinate and enforce this distinction between vaccinated staff 
and students vs. those who have not been vaccinated.  MT-PEC recommends against 
signing any MOU with a county health department that imposes quarantine 

https://www.mtsba.org/mtsbamodelpolicies/modk12
https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
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requirements for those not vaccinated while waiving quarantine requirements for those 
who are vaccinated. 
 
HB 121 also plays a role in this process. HB 121 authorizes the governing body of the 
local government to amend, rescind, or otherwise change directives, mandates, or 
orders issued by a local board of health in response to a declared emergency. So, the 
county commissioners can approve or otherwise adjust directives or orders. Those 
mandates are no longer issued solely by the county board of health or the county health 
officer. Although that board or officer retains authority to issue directives, mandates or 
orders; they now are subject to further review by the board of county commissioners. 
 

Question 16:  How does a school district respond when the appropriate agency 
issues a quarantine or isolation order to a student or employee?  

Answer 16:  When a student is issued a quarantine or isolation order, Section 20-9-
311(10), MCA, Section 20-7-118, MCA, MTSBA Model Policies 2050 and 1906 and HB 
246, state that a district satisfy the aggregate hours of instruction through any 
combination of onsite and offsite instruction, provided that a district offers the complete 
range of educational services for the basic education program required by the 
accreditation standards adopted by the board of public education. 
  
So, to avoid discrimination prohibited by HB 702, a district could require all students 
who have come into close contact with someone suspected or confirmed to have 
contracted COVID-19 to receive remote instruction during a period of isolation. 
Similarly, a district could require remote work of staff during a similar period.  This offsite 
or remote work would be without regard to COVID-19 vaccination status.  
  
There are also timelines and rules that apply if a district wants to offer and an employee 
wants to use sick leave during their absence from onsite performance of work. Those 
rules vary according to the type of employee involved, with statutory employees treated 
differently than the teachers.   
  
With regard to classified staff who derive their leave from Title 2, Chapter 18, Part 6, the 
County’s decision narrows options for use of sick leave unless the employee is 
exhibiting symptoms. If the employee is exhibiting symptoms, the definition of sick leave 
in 2-18-601(16) provides that sick leave is available for “a sickness suffered by an 
employee . . . . ”. If the employee is asymptomatic, however, the options for sick leave 
are more limited and include if the employee is quarantined or under the treatment of a 
licensed health care provider. So, if a statutory employee wants to use sick leave during 
the employee’s absence but is not exhibiting symptoms, a district can and should 
require that the employee be under the treatment of a licensed health care provider and 
require documentation of same as a condition of allowing the use of sick leave. 
  

https://leg.mt.gov/bills/2021/billpdf/HB0121.pdf
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0070/part_0010/section_0180/0200-0070-0010-0180.html
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://leg.mt.gov/bills/2021/billpdf/HB0246.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0246.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0702.pdf
https://leg.mt.gov/bills/mca/title_0020/chapter_0180/part_0060/sections_index.html
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For bargained teachers, the use of sick leave will depend on what a district and union 
have bargained for sick leave or emergency leave so a district is not constrained to the 
definition of sick leave in Title 2 regarding such employees. 
 
 

Question 17:  Do school districts have to allow quarantined staff to work from 
home? 

Answer 17:  No, but as noted in they have the discretion to allow it if the essential 
functions of the position can be performed in a remote setting.   
 
Many of the laws in existence during the 2020-2021 school year that allowed 
quarantined staff to take leave or to work from home are no longer in effect. For 
example, the Families First Coronavirus Response Act (“FFCRA”), that required 
employers to provide employees with up to two weeks of paid leave if subject to a 
quarantine or isolation order or recommendation from a physician to self-quarantine or 
who is experiencing COVID symptoms expired as of December 31, 2020. The 
Emergency Family and Medical Leave expansion Act (“EFMLA”), that similarly 
guaranteed employees the right to leave or to telework for COVID related reasons also 
expired on this date.  
 
Some confusion may exist among employees as to their rights under the FMLA due to 
the extended rights that previously had been provided. Thus, school districts may need 
to remind employees that the FMLA does not provide employees with the right to 
accommodations, such as working from home. Rather, the FMLA only provides an 
employee with the right to an unpaid leave of absence if they cannot work due to a 
serious health condition. Employees who are quarantined due to a serious health 
condition, that could include contraction of COVID, may be entitled to a leave under the 
FMLA, if the employees’ symptoms are significant enough to qualify as a serious health 
condition. Yet, the right to leave still does not entitle an employee to work from home, 
either full-time or part-time, unless agreed to by the employer. 
 
The Internal Revenue Service has issued guidance on tax credits that may be available 
to school districts that chose to provide COVID-19 emergency leave. These leave 
options have been expanded beyond what was provided in the FFCRA to include issues 
such as vaccination reaction. The IRS states, “The American Rescue Plan Act of 2021 
(ARP) allows small and midsize employers, and certain governmental employers, to 
claim refundable tax credits that reimburse them for the cost of providing paid sick and 
family leave to their employees due to COVID-19, including who are not able to work or 
telework due to reasons related to COVID-19, including leave taken to receive COVID–
19 vaccinations or to recover from any injury, disability, illness or condition related to the 
vaccinations. The ARP tax credits are available to eligible employers that pay sick and 
family leave for leave from April 1, 2021, through September 30, 2021. Eligible 
employers report their total paid sick and family leave wages (plus the eligible health 
plan expenses and collectively bargained contributions and the eligible employer's 

https://www.irs.gov/newsroom/employer-tax-credits-for-employee-paid-leave-due-to-covid-19
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share of Social Security and Medicare taxes on the paid leave wages) for each quarter 
on their federal employment tax return.” The MT-PEC partners can directly assist 
districts seeking to access the credits. 
 
Another law that potentially allows an employee to work from home is the ADA and if 
the employee is a qualified individual with a disability who can perform the 
essential functions of the position, with or without a reasonable accommodation. Simply 
contracting COVID-19 may not constitute a disability as generally short-term illnesses 
do not meet this standard. If, however, the employee suffers from significant symptoms 
or side effects of contracting the virus or has an underlying health condition that is 
affected by COVID, the employee may qualify. To make this determination, employees 
should be required to provide sufficient medical documentation to the school district to 
substantiate their disabling condition. Even though an employee may be qualified as an 
individual with a disability, this also does not mean that a school district must allow the 
employee to work from home. Rather, the school district should discuss the matter with 
the employee to determine the most appropriate, reasonable accommodation. The 
choice of accommodations lies with the employer, as long as a request from an 
employee is not unreasonably denied. It is also important to remember that if an 
essential function of the employee’s position is to be on-site to perform duties, 
the school district is not required to eliminate an essential function or hire another 
employee to perform this function.  
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REPORTING POSITIVE COVID-19 CASES 

Question 18: How does a school district handle privacy rights when reporting a 
positive COVID-19 case among students or staff?  

Answer 18: To prepare for possible positive cases, each district should develop an 
internal communications protocol, coordinate with health officials, and inform parents 
and the school community in a manner permitted by the law and envisioned by district 
policy.  
 
The Family Educational Rights and Privacy Act (FERPA), the law addressing student 
information, generally requires that a student provide written consent prior to any 
disclosure from the student's education record. MTSBA Model Policy 1905 preserves 
this confidentiality by stating it, “in no way limits or adjusts the School District’s 
obligations to honor staff and student privacy rights. All applicable district policies and 
handbook provisions governing the confidentiality of student and staff medical 
information remain in full effect.” 
 
However, one of the exceptions to FERPA, as outlined in MTSBA Model Policy 3600P, 
states that in the event of a health or safety emergency, “The District may release 
student records or information in connection with an emergency, without parental 
consent, if the knowledge of such information is necessary to protect the health or 
safety of the student or other persons.”  34 CFR § 99.36, the regulation MTSBA Model 
Policy 3600P is based upon states, “If the educational agency or institution determines 
that there is an articulable and significant threat to the health or safety of a student or 
other individuals, it may disclose information from education records to any person 
whose knowledge of the information is necessary to protect the health or safety of the 
student or other individuals.” This means that a partial disclosure of information that 
does not identify the student may be made to the public while a full disclosure may be 
made to health officials. When any type of disclosure is made by the school, the parents 
should be notified of the disclosure and the legal basis upon which it is being made. 
 
Staff members are not covered by FERPA, but a school district has an obligation to 
protect employee health information. The Health Insurance Portability and 
Accountability Act is a law with which most are familiar and it gives some guidance on 
the situation. The HIPAA Privacy Rule does not always apply to an elementary or 
secondary school because the school either: (1) is not a HIPAA covered entity or (2) is 
a HIPAA covered entity but maintains health information only on students in records that 
are by definition “education records” under FERPA and, therefore, is not subject to 
the HIPAA Privacy Rule. Nonetheless, school leaders should not release private 
information that they come into contact with during school operations. 
 
In order to comply with confidentiality standards in FERPA, HIPAA, and state law, the 
best course of action when providing information about a positive test result in the 
school district is to inform the public without identifying specific individuals. This means 
the school district may disclose to the public that a person in the school is subject to 

https://www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.ecfr.gov/cgi-bin/text-idx?SID=ffe03ba0ef63b7731826685fce42facb&mc=true&node=se34.1.99_136&rgn=div8
https://www.hhs.gov/hipaa/for-professionals/covered-entities/index.html
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quarantine or has a positive test result if the disclosure is completed in a way that does 
not identify the student or staff member.  
 
This type of disclosure is specifically authorized under FERPA and HIPAA. Further, the 
public should not be able to deduce the identity of the student or staff member who has 
tested positive through other factors. This disclosure can come in response to a direct 
question but also through a notification to the public through signs and public statement. 
The framework for a public announcement is included below. It can be adjusted and 
otherwise used as needed by school leaders in coordination with health officials. Many 
districts have established a case count on the website to show number of cases and 
recoveries without identifying students or staff who are being counted. 
 
A large part of preparing for the possibility of a positive test in the school will be 
coordinating with public health officials. While a district can follow the practices noted 
above about public information, health officials will be the ones notifying those that may 
have been in contact with the individual who has tested positive. Due to the nature of 
the emergency, the school district can coordinate fully with health officials through the 
disclosure of needed information about students. School leaders should rely on this 
legal authority to establish an open line of communications, now, with county health 
officials prior to the start of school to coordinate about shared responsibilities. Topics of 
discussion should include: 
 

• Establishing how public communications will be coordinated and distributed 
jointly with the school district and public health officials 

• Establishing an understanding about what schools can expect to learn from 
county health officials in the event a student, staff, or visitor tests positive  

• Establish an understanding about what schools can expect to learn from county 
health officials if a student, staff, or visitor has been in direct contact with a 
positive case 

• Establishing how contact tracing within the school community will be completed 
and what information can and will be shared with families and the public 

• Establishing shared protocols and follow up by school and county health officials 
if a student, staff, or visitor lives with or is in close contact with a positive 
individual outside the school community 

• Establishing a training completed by school leaders and health officials for 
parents and staff to watch and learn about what they can expect in the event of a 
positive test based on discussions completed between a district and county. 
 

School leaders can be better prepared to handle emerging developments during the 
school year by having these discussions prior to the start of the school calendar. It is 
important to balance an individual’s right of privacy with the public’s right to know about 
district operations during a public health emergency. The U.S. Department of Education 
has provided a summary of FERPA related issues during a health emergency that is 
available at this link.  
 

*** 

https://studentprivacy.ed.gov/sites/default/files/resource_document/file/FERPA%20and%20Coronavirus%20Frequently%20Asked%20Questions.pdf
https://studentprivacy.ed.gov/sites/default/files/resource_document/file/FERPA%20and%20Coronavirus%20Frequently%20Asked%20Questions.pdf
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Framework for Public Announcement about Positive Test 
 
On _____, 2021, the _______ School District was notified that a _____ had tested 
positive for COVID-19. The positive test was confirmed on _________. According to the 
______ County Health Department, the District’s staff and students were/were not in 
contact with the ______ during the period of possible exposure. However, the _______ 
last worked/learned in person-to-person contact with fellow students/staff at 
_______  on ______, ___ days prior to the _______’s diagnosis. Since _______, the 
______ has been at the school ________.   
 
If any staff or students are at risk of exposure, the ______ County Health Department 
will be in contact with that person to determine a safe and appropriate course of action. 
It is still recommended that any person who feels sick or ill, seek out their medical 
provider for specific instructions. The School District is in contact with the Health 
Department and reviewing the Centers for Disease Control guidance to complete 
cleaning the school and other related facilities. The other steps taken by the School 
District include _______. Contact the Superintendent for details about these 
measures.  School officials will continue to monitor the situation and will provide further 
information if and when it becomes available. 
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IMMUNITY LEGISLATION 

Question 19:  Do school districts have immunity under state law if a person 
asserts they contracted COVID-19 while at a school?  

Answer 19:  Yes, to a certain extent. HB 435 provides liability protection for school 
districts related to COVID-19. The protection is not, however, unlimited. The bill 
provides that “a government entity is not liable for civil damages for injuries or death 
from or relating to exposure or potential exposure to COVID-19 unless the civil action 
involves an act or omission that constitutes gross negligence, willful and wanton 
misconduct, or intentional tort.” HB 435 also includes a “safe harbor” in Section 3(3)(b) 
that provides that conduct of onsite instruction is not, in and of itself, a violation of the 
standard for liability related to COVID-19.  
  
The fact that the Centers for Disease Control has issued guidance recommending 
masks in public schools regardless of vaccine status could be potentially used by a 
plaintiff to plead gross negligence or willful/wanton misconduct. Whether disregarding 
CDC guidance would be held by a court to constitute gross negligence or willful/wanton 
misconduct is unknown and hard to predict. Gross negligence is defined in only one 
place in the Montana Code, in Section 40-6-402(6), MCA, which provides gross 
negligence means “conduct so reckless as to demonstrate a substantial lack of concern 
for whether an injury results.” 
  
In contrast to discretionary guidance of CDC on masks in schools, which is nonbinding, 
the CDC has separately issued an order requiring masks on school buses. Given that 
the requirement is set forth as an order with specified penalties for violation, there is a 
higher likelihood that disregarding that order could result in liability for a district under 
the standard for liability under HB 435 as willful or wanton misconduct. 
  
In both cases, it is important to note that standard language in insurance coverage often 
excludes coverage for gross negligence and willful and wanton misconduct. So, if a 
district is found to have engaged in such conduct, there may not be insurance coverage 
to cover the damages in the case of a successful recovery of a plaintiff. 
 
School boards and administrative officials should take into account the protections 
offered by HB 435 and seek to implement policies that comply with the standards noted 
in the new law. This will help minimize risk by ensure the protections apply to the 
practices established by a district.  

 

  

https://leg.mt.gov/bills/2021/billpdf/HB0435.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0435.pdf
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html
https://leg.mt.gov/bills/mca/title_0400/chapter_0060/part_0040/section_0020/0400-0060-0040-0020.html
https://www.cdc.gov/quarantine/pdf/Mask-Order-CDC_GMTF_01-29-21-p.pdf
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TRESPASS LEGISLATION 

Question 20:  What authority does a school district have if a person will not wear 
a mask in a school in violation of a school district policy?  

Answer 20:  As noted in Question 8, recent legislation has affected trespass laws 
related to enforcement of mask rules. Specifically, HB 501 creates ambiguity under 
criminal trespass laws on the issue by amending Section 45-6-203, MCA, to state, “It 
does not constitute criminal trespass when a person who lacks proof of COVID-19 
vaccination or COVID-19 vaccination status or fails to wear a specific medical device, 
such as masks or other facial coverings, enters or remains in a public place paid for in 
whole or in part with taxpayer funds where proof of vaccination or use of medical 
devices, such as masks or other facial coverings, is required." 
 
But the definition of what it means to enter or remain unlawfully under Section 45-6-201, 
MCA, for example, provides that the privilege to enter property “may be revoked at any 
time by personal communication of notice by the landowner or other authorized person 
to the entering person.” So, a person may be able to avoid criminal liability for not 
wearing a mask in a setting where masks are required but if ordered to leave and the 
person remains, they could still be charged with trespass. The person would not face 
such a charge for simply not wearing a mask under the bill. 
  
HB 501 does not leave a district without options to enforce mask rules. There are other 
remedies that can be used to address those who enter school buildings and refuse to 
comply with mask requirements. Disturbance of a school or board meeting in Section 
20-1-206, MCA; disorderly conduct in Section 45-8-101, MCA; and failure to disperse in 
Section 45-8-102, MCA, are all criminal code provisions that would likely apply to a 
circumstance a board or district may face. Additionally, HB 501 does nothing to interfere 
in the issuance of civil temporary restraining orders, which can be sought against 
someone who repeatedly violates the peace. 
 
As discussed in Question 1, if a person fails to comply with a face covering ruling 
outlined in MTSBA Model Policy 1905, the school district is authorized to enforce the 
policy using the procedures outlined in MTSBA Model Policy 3310 for students, MTSBA 
Model Policy 5223 for staff, and MTSBA Model Policy 4332 for visitors.  

 

  

https://leg.mt.gov/bills/2021/billpdf/HB0501.pdf
https://leg.mt.gov/bills/2021/billpdf/HB0501.pdf
https://leg.mt.gov/bills/mca/title_0450/chapter_0060/part_0020/section_0030/0450-0060-0020-0030.html
https://leg.mt.gov/bills/mca/title_0450/chapter_0060/part_0020/section_0010/0450-0060-0020-0010.html
https://leg.mt.gov/bills/mca/title_0450/chapter_0060/part_0020/section_0010/0450-0060-0020-0010.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0020/section_0060/0200-0010-0020-0060.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0010/part_0020/section_0060/0200-0010-0020-0060.html
https://leg.mt.gov/bills/mca/title_0450/chapter_0080/part_0010/section_0010/0450-0080-0010-0010.html
https://leg.mt.gov/bills/mca/title_0450/chapter_0080/part_0010/section_0020/0450-0080-0010-0020.html
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://www.mtsba.org/mtsbamodelpolicies/modk12
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DECLARATION OF EMERGENCY AND EMERGENCY POLICIES 
 

Question 21:  Are the school district’s emergency policies still in effect?  

Answer 21:  The MTSBA 1900 Model Emergency Policies are still in effect until 
terminated by a vote of the Board in accordance with the provisions in Model Policy 
1900:  
 
School District Policies Numbered 1900-1999 are intended to govern during any 
emergency related to COVID-19 declared by the President, Congress, Montana 
Legislature, Governor, Montana Department of Public Health and Human Services, 
County Health Department or the Board of Trustees.  The term of School District 
Policies Numbered 1900-1999 shall run until terminated by a vote of the board of 
trustees. 
 
As specified in the policy, a board of trustees has the authority to amend or terminate 
individual emergency policies or the entire policy series as deemed necessary based on 
community factors. MTSBA can assist with any questions about adjusting the 
emergency policies. It is important to note that the emergency policies are the basis for 
many aspects of school districts' ESSER Safe Return to School and Continuity of 
Services Plans so keeping specific aspects of the updated policies in place will assist 
with implementing adopted plans as well as governing school operations in the event of 
another emergency during the coming school year.  
 

Question 22:  May a school district declare an emergency during or prior to a 
COVID-19 outbreak in the community?  

Answer 22:  A district may declare an emergency in response to a potential COVID-19 
outbreak. In fact, a district operating under an emergency has greater flexibility to better 
preserve funding if it falls short of the minimum aggregate hours of instruction while also 
preserving the board's authority under the emergency policies. The authorization for 
a declaration of emergency is found in MTSBA Model Policy 1907 and the newly 
revised MTSBA Model Policy 2221 as outlined in Title 20, chapter 9, part 8, MCA.  If a 
board previously adopted a declaration of emergency that did not have an expiration 
date, that declaration is considered to still be in effect until terminated by the 
board of trustees. A board could engage in a discussion about the 
status of that declaration. 
 
The agenda and motion for a declaration of emergency are as follows: 
 
AGENDA ITEM: 
 
Consideration of Declaration of Unforeseen Emergency in accordance with Title 20, 
chapter 9, part 8, MCA. 

https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/communities/community-home/digestviewer/viewthread?GroupId=7&MessageKey=3335051e-01c7-469d-a69f-3363fcd68911&CommunityKey=1c126733-32a4-437c-bd79-3f1d50e47a07&tab=digestviewer&ReturnUrl=%2fcommunities%2fcommunity-home%2fdigestviewer%3fCommunityKey%3d1c126733-32a4-437c-bd79-3f1d50e47a07#bm3335051e-01c7-469d-a69f-3363fcd68911
https://www.mtsba.org/communities/community-home/digestviewer/viewthread?GroupId=7&MessageKey=3335051e-01c7-469d-a69f-3363fcd68911&CommunityKey=1c126733-32a4-437c-bd79-3f1d50e47a07&tab=digestviewer&ReturnUrl=%2fcommunities%2fcommunity-home%2fdigestviewer%3fCommunityKey%3d1c126733-32a4-437c-bd79-3f1d50e47a07#bm3335051e-01c7-469d-a69f-3363fcd68911
https://www.mtsba.org/viewdocument/mtsba-model-covid-19-emergency-poli
https://www.mtsba.org/mtsbamodelpolicies/modk12
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0080/sections_index.html
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MOTION: 
 
"I move that the board of trustees declare an unforeseen emergency within the 
meaning of that term as set forth in Title 20, Chapter 9, Part 8, to become immediately 
effective and to continue through June 30, 2022, or until terminated by a vote of the 
Board of Trustees. The declaration is necessary due to community and school health 
concerns related to COVID-19. The board of trustees authorizes the district to take 
necessary steps to execute this declaration and inform the public and government 
agencies of this declaration." 
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PARENTAL RIGHTS LEGISLATION 
 

Question 22: What is SB 400 and how does it affect the authority of school 
districts to enforce school rules?  

Answer 22: SB 400 imposes a strict scrutiny standard for viewing “interference” with 
the fundamental right of parents to direct the upbringing, education, health care, and 
mental health of their children 
 
SB 400 does not become law until October 1, 2021, due to the fact that the bill does not 
have a specific effective date specified as outlined in Section 1-2-201, MCA. However, 
there may be some who assert a violation of parental rights for any number of different 
ways that schools operate once it becomes law. Once the bill becomes law there are 
several items for public school districts to consider: 

1. There is no definition in the bill as to what “interference” means and no clear 
identification of the scope of the power to “direct the education” of one’s child. 
There will likely be claims that seek to establish “interference” even on trivial 
matters and claims that seek to expand the concept of directing a child’s 
education beyond the right to home school, attend a nonpublic school and opt 
out of curriculum such as sex education. How that pans out will depend on how 
courts view claims of violation. 

2. SB 400 did not repeal existing provisions in law authorizing boards of trustees 
and school leaders to ensure a safe and effective school setting, including but 
not limited to: 

a. Compulsory attendance under Section 20-5-103, MCA. 
b. Required compliance with the Board of Public Education’s standards. This 

is of particular note given that boards of trustees are required to adopt 
policy addressing student health under ARM 10.55.702(2)(s). 

c. Required compliance of students with district policy and statement that 
students are subject to authority of school officials when at school or on 
the way to and from school under Section 20-5-201, MCA. 

d. Supervision and Control by elected school boards pursuant to Article X, 
Section 8 in the Montana Constitution. As noted in Question 1, the 
Governor and State Superintendent have both recently acknowledged that 
school boards retain the right to impose mask requirements in public 
schools. 

3. On the issues of a mask rule or other health and safety protocols interfering with 
parental rights, a district can assert CDC recommends masks as a matter of 
public health in all school settings. Exceptions to mask requirements should be 
considered for legitimate claims of disability and religious grounds as out lined in 
Questions 5 and 6. Further, protecting public health likely satisfies the compelling 
state interest requirement. Determining whether a mask requirement is narrowly 
tailored will depend on circumstances, including exceptions for disability and 
religion and available alternatives for offsite instruction. Additionally, amid the 
COVID-19 crisis, courts have generally affirmed the power government officials 

https://leg.mt.gov/bills/2021/billpdf/SB0400.pdf
https://leg.mt.gov/bills/mca/title_0010/chapter_0020/part_0020/section_0010/0010-0020-0020-0010.html
https://leg.mt.gov/bills/2021/billpdf/SB0400.pdf
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0010/section_0030/0200-0050-0010-0030.html
https://rules.mt.gov/gateway/ruleno.asp?RN=10%2E55%2E701
https://leg.mt.gov/bills/mca/title_0200/chapter_0050/part_0020/section_0010/0200-0050-0020-0010.html
https://leg.mt.gov/bills/mca/title_0000/article_0100/part_0010/section_0080/0000-0100-0010-0080.html
https://leg.mt.gov/bills/mca/title_0000/article_0100/part_0010/section_0080/0000-0100-0010-0080.html
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
https://townsquare.media/site/119/files/2021/08/attachment-LETTER-210806-Governor-State-Superintendent-to-Montana-district-superintendents-trustees.pdf
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have to set restrictions to protect public health in almost all respects, religious 
grounds being one of the exceptions. 
 
As noted in Question 16, school districts can satisfy the aggregate hours of 
instruction through any combination of onsite and offsite instruction Section 20-9-
311(10), MCA, provided that they offer students the full range of the basic 
education program specified by accreditation standards.  So, offsite instruction 
should be considered as an option to provide to those who object to masks on 
either disability or religious grounds. 
 

SB 400 states, “a governmental entity may not interfere with the fundamental right of 
parents to direct the upbringing, education, health care, and mental health of their 
children unless the governmental entity demonstrates that the interference:  furthers a 
compelling governmental interest.”  MTBSA is ready to assist districts on analyzing 
each of the topic noted above if school leaders receive a concern from a parent under 
the law after October 1, 2021.  

________________________________________________ 

 

Montana Public Education Center (MT-PEC) and Montana School Boards Association 
(MTSBA) have designed the materials enclosed to provide helpful information regarding 
areas of the law and best practices concerning the administration and governance of 
Montana K-12 public schools. MT-PEC and MTSBA do not intend these materials to be a 
rendering of legal advice. The reader of these materials should request legal advice on 
specific legal inquiries.  

 

https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/mca/title_0200/chapter_0090/part_0030/section_0110/0200-0090-0030-0110.html
https://leg.mt.gov/bills/2021/billpdf/SB0400.pdf
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