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For the reasons discussed in the preamble, the Secretary amends part 106 of title 34 of the 1 

Code of Federal Regulations as follows: 2 

PART 106—NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION 3 

PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE 4 

1. The authority citation for part 106 continues to read as 5 

follows: Authority: 20 U.S.C. 1681 et seq., unless otherwise noted. 6 

2. Section 106.3 is amended by revising paragraph (a) to read as 7 

follows: §106.3 Remedial and affirmative action and self-evaluation. 8 

(a) Remedial action. If the Assistant Secretary finds that a recipient has discriminated 9 

against persons on the basis of sex in an education program or activity under this part, or 10 

otherwise violated this part, such recipient must take such remedial action as the Assistant 11 

Secretary deems necessary to remedy the violation, consistent with 20 U.S.C. 1682. 12 

* * * * * 13 

3. Section 106.6 is amended by revising the section heading and adding paragraphs (d), 14 

(e), (f), (g), and (h) to read as follows: 15 

§ 106.6 Effect of other requirements and preservation of rights.  16 

* * * * * 17 

(d) Constitutional protections. Nothing in this part requires a recipient to: 18 

(1) Restrict any rights that would otherwise be protected from government action by the 19 

First Amendment of the U.S. Constitution; 20 

(2) Deprive a person of any rights that would otherwise be protected from government 21 

action under the Due Process Clauses of the Fifth and Fourteenth Amendments of the U.S. 22 

Constitution; or 23 
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(3) Restrict any other rights guaranteed against government action by the U.S. 24 

Constitution. 25 

(e) Effect of Section 444 of General Education Provisions Act (GEPA)/Family 26 

Educational Rights and Privacy Act (FERPA). The obligation to comply with this part is not 27 

obviated or alleviated by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR 28 

part 99. 29 

(f) Title VII of the Civil Rights Act of 1964. Nothing in this part may be read in 30 

derogation of any individual’s rights under title VII of the Civil Rights Act of 1964, 42 U.S.C. 31 

2000e et seq. or any regulations promulgated thereunder. 32 

(g) Exercise of rights by parents or guardians. Nothing in this part may be read in 33 

derogation of any legal right of a parent or guardian to act on behalf of a “complainant,” 34 

“respondent,” “party,” or other individual, subject to paragraph (e) of this section, including but 35 

not limited to filing a formal complaint. 36 

(h) Preemptive effect. To the extent of a conflict between State or local law and title IX as 37 

implemented by §§ 106.30, 106.44, and 106.45, the obligation to comply with §§ 106.30, 106.44, 38 

and 106.45 is not obviated or alleviated by any State or local law. 39 

***** 40 

4. Section 106.8 is revised to read as follows: 41 

§ 106.8 Designation of coordinator, dissemination of policy, and adoption of grievance  42 

procedures.  43 

(a) Designation of coordinator. Each recipient must designate and authorize at least one 44 

employee to coordinate its efforts to comply with its responsibilities under this part, which 45 

employee must be referred to as the “Title IX Coordinator.” The recipient must notify applicants 46 
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for admission and employment, students, parents or legal guardians of elementary and secondary 47 

school students, employees, and all unions or professional organizations holding collective 48 

bargaining or professional agreements with the recipient, of the name or title, office address, 49 

electronic mail address, and telephone number of the employee or employees designated as the 50 

Title IX Coordinator pursuant to this paragraph. Any person may report sex discrimination, 51 

including sexual harassment (whether or not the person reporting is the person alleged to be the 52 

victim of conduct that could constitute sex discrimination or sexual harassment), in person, by 53 

mail, by telephone, or by electronic mail, using the contact information listed for the Title IX 54 

Coordinator, or by any other means that results in the Title IX Coordinator receiving the person’s 55 

verbal or written report. Such a report may be made at any time (including during non-business 56 

hours) by using the telephone number or electronic mail address, or by mail to the office address, 57 

listed for the Title IX Coordinator. 58 

(b) Dissemination of policy—(1) Notification of policy. Each recipient must notify 59 

persons entitled to a notification under paragraph (a) of this section that the recipient does not 60 

discriminate on the basis of sex in the education program or activity that it operates, and that it is 61 

required by title IX and this part not to discriminate in such a manner. Such notification must 62 

state that the requirement not to discriminate in the education program or activity extends to 63 

admission (unless subpart C of this part does not apply) and employment, and that inquiries 64 

about the application of title IX and this part to such recipient may be referred to the recipient’s 65 

Title IX Coordinator, to the Assistant Secretary, or both. 66 

(2) Publications. (i) Each recipient must prominently display the contact information 67 

required to be listed for the Title IX Coordinator under paragraph (a) of this section and the 68 

policy described in paragraph (b)(1) of this section on its website, if any, and in each handbook 69 
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or catalog that it makes available to persons entitled to a notification under paragraph (a) of this 70 

section. 71 

(ii) A recipient must not use or distribute a publication stating that the recipient treats 72 

applicants, students, or employees differently on the basis of sex except as such treatment is 73 

permitted by title IX or this part. 74 

(c) Adoption of grievance procedures. A recipient must adopt and publish grievance 75 

procedures that provide for the prompt and equitable resolution of student and employee 76 

complaints alleging any action that would be prohibited by this part and a grievance process that 77 

complies with § 106.45 for formal complaints as defined in § 106.30. A recipient must provide to 78 

persons entitled to a notification under paragraph (a) of this section notice of the recipient’s 79 

grievance procedures and grievance process, including how to report or file a complaint of sex 80 

discrimination, how to report or file a formal complaint of sexual harassment, and how the 81 

recipient will respond. 82 

(d) Application outside the United States. The requirements of paragraph (c) of this 83 

section apply only to sex discrimination occurring against a person in the United States. 84 

5. Section 106.9 is revised to read as follows: 85 

§ 106.9 Severability.  86 

If any provision of this subpart or its application to any person, act, or practice is held 87 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 88 

practice shall not be affected thereby. 89 
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6. Section 106.12 is amended by revising paragraph (b) to read as follows: 90 

§ 106.12 Educational institutions controlled by religious organizations.  91 

* * * * * 92 

(b) Assurance of exemption. An educational institution that seeks assurance of the 93 

exemption set forth in paragraph (a) of this section may do so by submitting in writing to the 94 

Assistant Secretary a statement by the highest ranking official of the institution, identifying the 95 

provisions of this part that conflict with a specific tenet of the religious organization. An 96 

institution is not required to seek assurance from the Assistant Secretary in order to assert such 97 

an exemption. In the event the Department notifies an institution that it is under investigation for 98 

noncompliance with this part and the institution wishes to assert an exemption set forth in 99 

paragraph (a) of this section, the institution may at that time raise its exemption by submitting in 100 

writing to the Assistant Secretary a statement by the highest ranking official of the institution, 101 

identifying the provisions of this part which conflict with a specific tenet of the religious 102 

organization, whether or not the institution had previously sought assurance of an exemption 103 

from the Assistant Secretary. 104 

* * * * * 105 

7. Add § 106.18 to subpart B to read as follows: 106 

§ 106.18 Severability.  107 

If any provision of this subpart or its application to any person, act, or practice is held 108 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 109 

practice shall not be affected thereby. 110 

5 July/August 2020



8. Add § 106.24 to subpart C to read as follows: 111 

§ 106.24 Severability.  112 

If any provision of this subpart or its application to any person, act, or practice is held 113 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 114 

practice shall not be affected thereby. 115 

9. Add § 106.30 to subpart D to read as follows: 116 

§ 106.30 Definitions.  117 

(a) As used in this part: 118 

Actual knowledge means notice of sexual harassment or allegations of sexual harassment 119 

to a recipient’s Title IX Coordinator or any official of the recipient who has authority to institute 120 

corrective measures on behalf of the recipient, or to any employee of an elementary and 121 

secondary school. Imputation of knowledge based solely on vicarious liability or constructive 122 

notice is insufficient to constitute actual knowledge. This standard is not met when the only 123 

official of the recipient with actual knowledge is the respondent. The mere ability or obligation 124 

to report sexual harassment or to inform a student about how to report sexual harassment, or 125 

having been trained to do so, does not qualify an individual as one who has authority to institute 126 

corrective measures on behalf of the recipient. “Notice” as used in this paragraph includes, but is 127 

not limited to, a report of sexual harassment to the Title IX Coordinator as described in § 128 

106.8(a). 129 

Complainant means an individual who is alleged to be the victim of conduct that could 130 

constitute sexual harassment. 131 

Consent. The Assistant Secretary will not require recipients to adopt a particular 132 

definition of consent with respect to sexual assault, as referenced in this section. 133 
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Formal complaint means a document filed by a complainant or signed by the Title IX 134 

Coordinator alleging sexual harassment against a respondent and requesting that the recipient 135 

investigate the allegation of sexual harassment. At the time of filing a formal complaint, a 136 

complainant must be participating in or attempting to participate in the education program or 137 

activity of the recipient with which the formal complaint is filed. A formal complaint may be 138 

filed with the Title IX Coordinator in person, by mail, or by electronic mail, by using the contact 139 

information required to be listed for the Title IX Coordinator under § 106.8(a), and by any 140 

additional method designated by the recipient. As used in this paragraph, the phrase “document 141 

filed by a complainant” means a document or electronic submission (such as by electronic mail 142 

or through an online portal provided for this purpose by the recipient) that contains the 143 

complainant’s physical or digital signature, or otherwise indicates that the complainant is the 144 

person filing the formal complaint. Where the Title IX Coordinator signs a formal complaint, the 145 

Title IX Coordinator is not a complainant or otherwise a party under this part or under § 106.45, 146 

and must comply with the requirements of this part, including § 106.45(b)(1)(iii). 147 

Respondent means an individual who has been reported to be the perpetrator of conduct 148 

that could constitute sexual harassment. 149 

Sexual harassment means conduct on the basis of sex that satisfies one or more of the 150 

following: 151 

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service 152 

of the recipient on an individual’s participation in unwelcome sexual conduct; 153 

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive, 154 

and objectively offensive that it effectively denies a person equal access to the recipient’s 155 

education program or activity; or 156 
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(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as 157 

defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C. 12291(a)(8), or 158 

“stalking” as defined in 34 U.S.C. 12291(a)(30). 159 

Supportive measures means non-disciplinary, non-punitive individualized services 160 

offered as appropriate, as reasonably available, and without fee or charge to the complainant or 161 

the respondent before or after the filing of a formal complaint or where no formal complaint 162 

has been filed. Such measures are designed to restore or preserve equal access to the recipient’s 163 

education program or activity without unreasonably burdening the other party, including 164 

measures designed to protect the safety of all parties or the recipient’s educational 165 

environment, or deter sexual harassment. Supportive measures may include counseling, 166 

extensions of deadlines or other course-related adjustments, modifications of work or class 167 

schedules, campus escort services, mutual restrictions on contact between the parties, changes 168 

in work or housing locations, leaves of absence, increased security and monitoring of certain 169 

areas of the campus, and other similar measures. The recipient must maintain as confidential 170 

any supportive measures provided to the complainant or respondent, to the extent that 171 

maintaining such confidentiality would not impair the ability of the recipient to provide the 172 

supportive measures. The Title IX Coordinator is responsible for coordinating the effective 173 

implementation of supportive measures. 174 

(b) As used in §§ 106.44 and 106.45: 175 

Elementary and secondary school means a local educational agency (LEA), as defined in 176 

the Elementary and Secondary Education Act of 1965, as amended by the Every Student 177 

Succeeds Act, a preschool, or a private elementary or secondary school. 178 
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Postsecondary institution means an institution of graduate higher education as defined in 179 

§ 106.2(l), an institution of undergraduate higher education as defined in § 106.2(m), an 180 

institution of professional education as defined in § 106.2(n), or an institution of vocational 181 

education as defined in § 106.2(o). 182 

10. Add § 106.44 to subpart D to read as follows: 183 

§ 106.44 Recipient’s response to sexual harassment.  184 

(a) General response to sexual harassment. A recipient with actual knowledge of sexual 185 

harassment in an education program or activity of the recipient against a person in the United 186 

States, must respond promptly in a manner that is not deliberately indifferent. A recipient is 187 

deliberately indifferent only if its response to sexual harassment is clearly unreasonable in light 188 

of the known circumstances. For the purposes of this section, §§ 106.30, and 106.45, “education 189 

program or activity” includes locations, events, or circumstances over which the recipient 190 

exercised substantial control over both the respondent and the context in which the sexual 191 

harassment occurs, and also includes any building owned or controlled by a student organization 192 

that is officially recognized by a postsecondary institution. A recipient’s response must treat 193 

complainants and respondents equitably by offering supportive measures as defined in § 106.30 194 

to a complainant, and by following a grievance process that complies with § 106.45 before the 195 

imposition of any disciplinary sanctions or other actions that are not supportive measures as 196 

defined in § 106.30, against a respondent. The Title IX Coordinator must promptly contact the 197 

complainant to discuss the availability of supportive measures as defined in § 106.30, consider 198 

the complainant’s wishes with respect to supportive measures, inform the complainant of the 199 

availability of supportive measures with or without the filing of a formal complaint, and explain 200 

to the complainant the process for filing a formal complaint. The Department may not deem a 201 
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recipient to have satisfied the recipient’s duty to not be deliberately indifferent under this part 202 

based on the recipient’s restriction of rights protected under the U.S. Constitution, including 203 

the First Amendment, Fifth Amendment, and Fourteenth Amendment. 204 

(b) Response to a formal complaint. (1) In response to a formal complaint, a recipient 205 

must follow a grievance process that complies with § 106.45. With or without a formal 206 

complaint, a recipient must comply with § 106.44(a). 207 

(2) The Assistant Secretary will not deem a recipient’s determination regarding 208 

responsibility to be evidence of deliberate indifference by the recipient, or otherwise evidence of 209 

discrimination under title IX by the recipient, solely because the Assistant Secretary would have 210 

reached a different determination based on an independent weighing of the evidence. 211 

(c) Emergency removal. Nothing in this part precludes a recipient from removing a 212 

respondent from the recipient’s education program or activity on an emergency basis, provided 213 

that the recipient undertakes an individualized safety and risk analysis, determines that an 214 

immediate threat to the physical health or safety of any student or other individual arising from 215 

the allegations of sexual harassment justifies removal, and provides the respondent with notice 216 

and an opportunity to challenge the decision immediately following the removal. This provision 217 

may not be construed to modify any rights under the Individuals with Disabilities Education 218 

Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with Disabilities Act. 219 

(d) Administrative leave. Nothing in this subpart precludes a recipient from placing a 220 

non-student employee respondent on administrative leave during the pendency of a grievance 221 

process that complies with § 106.45. This provision may not be construed to modify any rights 222 

under Section 504 of the Rehabilitation Act of 1973 or the Americans with Disabilities Act. 223 
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11. Add § 106.45 to subpart D to read as follows: 224 

§ 106.45 Grievance process for formal complaints of sexual harassment.  225 

(a) Discrimination on the basis of sex. A recipient’s treatment of a complainant or a 226 

respondent in response to a formal complaint of sexual harassment may constitute 227 

discrimination on the basis of sex under title IX. 228 

(b) Grievance process. For the purpose of addressing formal complaints of sexual 229 

harassment, a recipient’s grievance process must comply with the requirements of this 230 

section. Any provisions, rules, or practices other than those required by this section that a 231 

recipient adopts as part of its grievance process for handling formal complaints of sexual 232 

harassment as defined in § 106.30, must apply equally to both parties. 233 

(1) Basic requirements for grievance process. A recipient’s grievance process must— 234 

(i) Treat complainants and respondents equitably by providing remedies to a complainant 235 

where a determination of responsibility for sexual harassment has been made against the 236 

respondent, and by following a grievance process that complies with this section before the 237 

imposition of any disciplinary sanctions or other actions that are not supportive measures as 238 

defined in § 106.30, against a respondent. Remedies must be designed to restore or preserve equal 239 

access to the recipient’s education program or activity. Such remedies may include the same 240 

individualized services described in § 106.30 as “supportive measures”; however, remedies need 241 

not be non-disciplinary or non-punitive and need not avoid burdening the respondent; 242 

(ii) Require an objective evaluation of all relevant evidence – including both inculpatory 243 

and exculpatory evidence – and provide that credibility determinations may not be based on a 244 

person’s status as a complainant, respondent, or witness; 245 
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(iii) Require that any individual designated by a recipient as a Title IX Coordinator, 246 

investigator, decision-maker, or any person designated by a recipient to facilitate an informal 247 

resolution process, not have a conflict of interest or bias for or against complainants or 248 

respondents generally or an individual complainant or respondent. A recipient must ensure that 249 

Title IX Coordinators, investigators, decision-makers, and any person who facilitates an informal 250 

resolution process, receive training on the definition of sexual harassment in § 106.30, the scope 251 

of the recipient’s education program or activity, how to conduct an investigation and grievance 252 

process including hearings, appeals, and informal resolution processes, as applicable, and how to 253 

serve impartially, including by avoiding prejudgment of the facts at issue, conflicts of interest, and 254 

bias. A recipient must ensure that decision-makers receive training on any technology to be used 255 

at a live hearing and on issues of relevance of questions and evidence, including when questions 256 

and evidence about the complainant’s sexual predisposition or prior sexual behavior are not 257 

relevant, as set forth in paragraph (b)(6) of this section. A recipient also must ensure that 258 

investigators receive training on issues of relevance to create an investigative report that fairly 259 

summarizes relevant evidence, as set forth in paragraph (b)(5)(vii) of this section. Any materials 260 

used to train Title IX Coordinators, investigators, decision-makers, and any person who facilitates 261 

an informal resolution process, must not rely on sex stereotypes and must promote impartial 262 

investigations and adjudications of formal complaints of sexual harassment; 263 

(iv) Include a presumption that the respondent is not responsible for the alleged conduct 264 

until a determination regarding responsibility is made at the conclusion of the grievance process; 265 

(v) Include reasonably prompt time frames for conclusion of the grievance process, 266 

including reasonably prompt time frames for filing and resolving appeals and informal resolution 267 

processes if the recipient offers informal resolution processes, and a process that allows for the 268 
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temporary delay of the grievance process or the limited extension of time frames for good cause 269 

with written notice to the complainant and the respondent of the delay or extension and the 270 

reasons for the action. Good cause may include considerations such as the absence of a party, a 271 

party’s advisor, or a witness; concurrent law enforcement activity; or the need for language 272 

assistance or accommodation of disabilities; 273 

(vi) Describe the range of possible disciplinary sanctions and remedies or list the possible 274 

disciplinary sanctions and remedies that the recipient may implement following any 275 

determination of responsibility; 276 

(vii) State whether the standard of evidence to be used to determine responsibility is 277 

the preponderance of the evidence standard or the clear and convincing evidence standard, 278 

apply the same standard of evidence for formal complaints against students as for formal 279 

complaints against employees, including faculty, and apply the same standard of evidence to all 280 

formal complaints of sexual harassment; 281 

( ) Include the procedures and permissible bases for the complainant and respondent to 282 

appeal; 283 

(viii) Describe the range of supportive measures available to complainants 284 

and respondents; and 285 

(ix) Not require, allow, rely upon, or otherwise use questions or evidence that 286 

constitute, or seek disclosure of, information protected under a legally recognized privilege, 287 

unless the person holding such privilege has waived the privilege. 288 

(2) Notice of allegations—(i) Upon receipt of a formal complaint, a recipient must 289 

provide the following written notice to the parties who are known: 290 
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(A) Notice of the recipient’s grievance process that complies with this section, including 291 

any informal resolution process. 292 

(B) Notice of the allegations of sexual harassment potentially constituting sexual 293 

harassment as defined in § 106.30, including sufficient details known at the time and with 294 

sufficient time to prepare a response before any initial interview. Sufficient details include the 295 

identities of the parties involved in the incident, if known, the conduct allegedly constituting 296 

sexual harassment under § 106.30, and the date and location of the alleged incident, if known. 297 

The written notice must include a statement that the respondent is presumed not responsible for 298 

the alleged conduct and that a determination regarding responsibility is made at the conclusion of 299 

the grievance process. The written notice must inform the parties that they may have an advisor 300 

of their choice, who may be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of 301 

this section, and may inspect and review evidence under paragraph (b)(5)(vi) of this section. The 302 

written notice must inform the parties of any provision in the recipient’s code of conduct that 303 

prohibits knowingly making false statements or knowingly submitting false information during 304 

the grievance process. 305 

(ii) If, in the course of an investigation, the recipient decides to investigate 306 

allegations about the complainant or respondent that are not included in the notice provided 307 

pursuant to paragraph (b)(2)(i)(B) of this section, the recipient must provide notice of the 308 

additional allegations to the parties whose identities are known. 309 

(3) Dismissal of a formal complaint—(i) The recipient must investigate the allegations in 310 

a formal complaint. If the conduct alleged in the formal complaint would not constitute sexual 311 

harassment as defined in § 106.30 even if proved, did not occur in the recipient’s education 312 

program or activity, or did not occur against a person in the United States, then the recipient 313 
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must dismiss the formal complaint with regard to that conduct for purposes of sexual harassment 314 

under title IX or this part; such a dismissal does not preclude action under another provision of 315 

the recipient’s code of conduct. 316 

(ii) The recipient may dismiss the formal complaint or any allegations therein, if at any 317 

time during the investigation or hearing: a complainant notifies the Title IX Coordinator in 318 

writing that the complainant would like to withdraw the formal complaint or any allegations 319 

therein; the respondent is no longer enrolled or employed by the recipient; or specific 320 

circumstances prevent the recipient from gathering evidence sufficient to reach a determination 321 

as to the formal complaint or allegations therein. 322 

(iii)Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(ii) of 323 

this section, the recipient must promptly send written notice of the dismissal and reason(s) 324 

therefor simultaneously to the parties. 325 

(4) Consolidation of formal complaints. A recipient may consolidate formal complaints 326 

as to allegations of sexual harassment against more than one respondent, or by more than one 327 

complainant against one or more respondents, or by one party against the other party, where the 328 

allegations of sexual harassment arise out of the same facts or circumstances. Where a grievance 329 

process involves more than one complainant or more than one respondent, references in this 330 

section to the singular “party,” “complainant,” or “respondent” include the plural, as applicable. 331 

(5) Investigation of a formal complaint. When investigating a formal complaint and 332 

throughout the grievance process, a recipient must— 333 

(i) Ensure that the burden of proof and the burden of gathering evidence sufficient to 334 

reach a determination regarding responsibility rest on the recipient and not on the parties 335 

provided that the recipient cannot access, consider, disclose, or otherwise use a party’s records 336 
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that are made or maintained by a physician, psychiatrist, psychologist, or other recognized 337 

professional or paraprofessional acting in the professional’s or paraprofessional’s capacity, or 338 

assisting in that capacity, and which are made and maintained in connection with the provision 339 

of treatment to the party, unless the recipient obtains that party’s voluntary, written consent to do 340 

so for a grievance process under this section (if a party is not an “eligible student,” as defined in 341 

34 CFR 99.3, then the recipient must obtain the voluntary, written consent of a “parent,” as 342 

defined in 34 CFR 99.3); 343 

(ii) Provide an equal opportunity for the parties to present witnesses, including fact 344 

and expert witnesses, and other inculpatory and exculpatory evidence; 345 

(iii) Not restrict the ability of either party to discuss the allegations under investigation or 346 

to gather and present relevant evidence; 347 

(iv) Provide the parties with the same opportunities to have others present during any 348 

grievance proceeding, including the opportunity to be accompanied to any related meeting or 349 

proceeding by the advisor of their choice, who may be, but is not required to be, an attorney, and 350 

not limit the choice or presence of advisor for either the complainant or respondent in any 351 

meeting or grievance proceeding; however, the recipient may establish restrictions regarding the 352 

extent to which the advisor may participate in the proceedings, as long as the restrictions apply 353 

equally to both parties; 354 

(v) Provide, to a party whose participation is invited or expected, written notice of the 355 

date, time, location, participants, and purpose of all hearings, investigative interviews, or other 356 

meetings, with sufficient time for the party to prepare to participate; 357 

(vi) Provide both parties an equal opportunity to inspect and review any evidence 358 

obtained as part of the investigation that is directly related to the allegations raised in a formal 359 
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complaint, including the evidence upon which the recipient does not intend to rely in reaching a 360 

determination regarding responsibility and inculpatory or exculpatory evidence whether obtained 361 

from a party or other source, so that each party can meaningfully respond to the evidence prior to 362 

conclusion of the investigation. Prior to completion of the investigative report, the recipient must 363 

send to each party and the party’s advisor, if any, the evidence subject to inspection and review 364 

in an electronic format or a hard copy, and the parties must have at least 10 days to submit a 365 

written response, which the investigator will consider prior to completion of the investigative 366 

report. The recipient must make all such evidence subject to the parties’ inspection and review 367 

available at any hearing to give each party equal opportunity to refer to such evidence during the 368 

hearing, including for purposes of cross-examination; and 369 

(vii) Create an investigative report that fairly summarizes relevant evidence and, at least 370 

10 days prior to a hearing (if a hearing is required under this section or otherwise provided) or 371 

other time of determination regarding responsibility, send to each party and the party’s advisor, if 372 

any, the investigative report in an electronic format or a hard copy, for their review and written 373 

response. 374 

(6) Hearings. (i) For postsecondary institutions, the recipient’s grievance process must 375 

provide for a live hearing. At the live hearing, the decision-maker(s) must permit each party’s 376 

advisor to ask the other party and any witnesses all relevant questions and follow-up questions, 377 

including those challenging credibility. Such cross-examination at the live hearing must be 378 

conducted directly, orally, and in real time by the party’s advisor of choice and never by a party 379 

personally, notwithstanding the discretion of the recipient under paragraph (b)(5)(iv) of this 380 

section to otherwise restrict the extent to which advisors may participate in the proceedings. At 381 

the request of either party, the recipient must provide for the live hearing to occur with the 382 
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parties located in separate rooms with technology enabling the decision-maker(s) and parties to 383 

simultaneously see and hear the party or the witness answering questions. Only relevant cross-384 

examination and other questions may be asked of a party or witness. Before a complainant, 385 

respondent, or witness answers a cross-examination or other question, the decision-maker(s) 386 

must first determine whether the question is relevant and explain any decision to exclude a 387 

question as not relevant. If a party does not have an advisor present at the live hearing, the 388 

recipient must provide without fee or charge to that party, an advisor of the recipient’s choice, 389 

who may be, but is not required to be, an attorney, to conduct cross-examination on behalf of that 390 

party. Questions and evidence about the complainant’s sexual predisposition or prior sexual 391 

behavior are not relevant, unless such questions and evidence about the complainant’s prior 392 

sexual behavior are offered to prove that someone other than the respondent committed the 393 

conduct alleged by the complainant, or if the questions and evidence concern specific incidents 394 

of the complainant’s prior sexual behavior with respect to the respondent and are offered to 395 

prove consent. If a party or witness does not submit to cross-examination at the live hearing, the 396 

decision-maker(s) must not rely on any statement of that party or witness in reaching a 397 

determination regarding responsibility; provided, however, that the decision-maker(s) cannot 398 

draw an inference about the determination regarding responsibility based solely on a party’s or 399 

witness’s absence from the live hearing or refusal to answer cross-examination or other 400 

questions. Live hearings pursuant to this paragraph may be conducted with all parties physically 401 

present in the same geographic location or, at the recipient’s discretion, any or all parties, 402 

witnesses, and other participants may appear at the live hearing virtually, with technology 403 

enabling participants simultaneously to see and hear each other. Recipients must create an audio 404 
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or audiovisual recording, or transcript, of any live hearing and make it available to the parties 405 

for inspection and review. 406 

(ii) For recipients that are elementary and secondary schools, and other recipients that 407 

are not postsecondary institutions, the recipient’s grievance process may, but need not, provide 408 

for a hearing. With or without a hearing, after the recipient has sent the investigative report to 409 

the parties pursuant to paragraph (b)(5)(vii) of this section and before reaching a determination 410 

regarding responsibility, the decision-maker(s) must afford each party the opportunity to submit 411 

written, relevant questions that a party wants asked of any party or witness, provide each party 412 

with the answers, and allow for additional, limited follow-up questions from each party. With or 413 

without a hearing, questions and evidence about the complainant’s sexual predisposition or prior 414 

sexual behavior are not relevant, unless such questions and evidence about the complainant’s 415 

prior sexual behavior are offered to prove that someone other than the respondent committed the 416 

conduct alleged by the complainant, or if the questions and evidence concern specific incidents 417 

of the complainant’s prior sexual behavior with respect to the respondent and are offered to 418 

prove consent. The decision-maker(s) must explain to the party proposing the questions any 419 

decision to exclude a question as not relevant. 420 

(7) Determination regarding responsibility. (i) The decision-maker(s), who cannot be the 421 

same person(s) as the Title IX Coordinator or the investigator(s), must issue a written 422 

determination regarding responsibility. To reach this determination, the recipient must apply the 423 

standard of evidence described in paragraph (b)(1)(vii) of this section. 424 

(ii) The written determination must include— 425 

(A) Identification of the allegations potentially constituting sexual harassment as defined 426 

in § 106.30; 427 
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(B) A description of the procedural steps taken from the receipt of the formal complaint 428 

through the determination, including any notifications to the parties, interviews with parties and 429 

witnesses, site visits, methods used to gather other evidence, and hearings held; 430 

(C) Findings of fact supporting the determination; 431 

(D) Conclusions regarding the application of the recipient’s code of conduct to the facts; 432 

(E) A statement of, and rationale for, the result as to each allegation, including a 433 

determination regarding responsibility, any disciplinary sanctions the recipient imposes on the 434 

respondent, and whether remedies designed to restore or preserve equal access to the recipient’s 435 

education program or activity will be provided by the recipient to the complainant; and 436 

(F) The recipient’s procedures and permissible bases for the complainant and 437 

respondent to appeal. 438 

(iii)The recipient must provide the written determination to the parties simultaneously. 439 

The determination regarding responsibility becomes final either on the date that the recipient 440 

provides the parties with the written determination of the result of the appeal, if an appeal is 441 

filed, or if an appeal is not filed, the date on which an appeal would no longer be considered 442 

timely. 443 

(iv) The Title IX Coordinator is responsible for effective implementation of any 444 

remedies. 445 

(8) Appeals. (i) A recipient must offer both parties an appeal from a determination 446 

regarding responsibility, and from a recipient’s dismissal of a formal complaint or any 447 

allegations therein, on the following bases: 448 

(A) Procedural irregularity that affected the outcome of the matter; 449 
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(B) New evidence that was not reasonably available at the time the determination 450 

regarding responsibility or dismissal was made, that could affect the outcome of the matter; and 451 

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict 452 

of interest or bias for or against complainants or respondents generally or the individual 453 

complainant or respondent that affected the outcome of the matter. 454 

(ii) A recipient may offer an appeal equally to both parties on additional bases. 455 

(iii)As to all appeals, the recipient must: 456 

(A) Notify the other party in writing when an appeal is filed and implement appeal 457 

procedures equally for both parties; 458 

(B) Ensure that the decision-maker(s) for the appeal is not the same person as the 459 

decision-maker(s) that reached the determination regarding responsibility or dismissal, 460 

the investigator(s), or the Title IX Coordinator; 461 

(C) Ensure that the decision-maker(s) for the appeal complies with the standards set forth 462 

in paragraph (b)(1)(iii) of this section; 463 

(D) Give both parties a reasonable, equal opportunity to submit a written statement in 464 

support of, or challenging, the outcome; 465 

(E) Issue a written decision describing the result of the appeal and the rationale for the 466 

result; and 467 

(F) Provide the written decision simultaneously to both parties. 468 

(9) Informal resolution. A recipient may not require as a condition of enrollment or 469 

continuing enrollment, or employment or continuing employment, or enjoyment of any other 470 

right, waiver of the right to an investigation and adjudication of formal complaints of sexual 471 

harassment consistent with this section. Similarly, a recipient may not require the parties to 472 
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participate in an informal resolution process under this section and may not offer an informal 473 

resolution process unless a formal complaint is filed. However, at any time prior to reaching a 474 

determination regarding responsibility the recipient may facilitate an informal resolution 475 

process, such as mediation, that does not involve a full investigation and adjudication, provided 476 

that the recipient – 477 

(i) Provides to the parties a written notice disclosing: the allegations, the requirements of 478 

the informal resolution process including the circumstances under which it precludes the parties 479 

from resuming a formal complaint arising from the same allegations, provided, however, that at 480 

any time prior to agreeing to a resolution, any party has the right to withdraw from the informal 481 

resolution process and resume the grievance process with respect to the formal complaint, and 482 

any consequences resulting from participating in the informal resolution process, including the 483 

records that will be maintained or could be shared; 484 

(vii) Obtains the parties’ voluntary, written consent to the informal resolution process; and 485 

(viii) Does not offer or facilitate an informal resolution process to resolve allegations 486 
that an employee sexually harassed a student. 487 

(10) Recordkeeping. (i) A recipient must maintain for a period of seven years records of – 488 

(A) Each sexual harassment investigation including any determination regarding 489 

responsibility and any audio or audiovisual recording or transcript required under paragraph 490 

(b)(6)(i) of this section, any disciplinary sanctions imposed on the respondent, and any remedies 491 

provided to the complainant designed to restore or preserve equal access to the recipient’s 492 

education program or activity; 493 

(B) Any appeal and the result therefrom; 494 

(C) Any informal resolution and the result therefrom; and495 
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(D) All materials used to train Title IX Coordinators, investigators, decision-makers, and 496 

any person who facilitates an informal resolution process. A recipient must make these training 497 

materials publicly available on its website, or if the recipient does not maintain a website the 498 

recipient must make these materials available upon request for inspection by members of the 499 

public. 500 

(ii) For each response required under § 106.44, a recipient must create, and maintain for a 501 

period of seven years, records of any actions, including any supportive measures, taken in 502 

response to a report or formal complaint of sexual harassment. In each instance, the recipient 503 

must document the basis for its conclusion that its response was not deliberately indifferent, and 504 

document that it has taken measures designed to restore or preserve equal access to the 505 

recipient’s education program or activity. If a recipient does not provide a complainant with 506 

supportive measures, then the recipient must document the reasons why such a response was not 507 

clearly unreasonable in light of the known circumstances. The documentation of certain bases or 508 

measures does not limit the recipient in the future from providing additional explanations or 509 

detailing additional measures taken. 510 

12. Add § 106.46 to subpart D to read as follows: 511 

§ 106.46 Severability.  512 

If any provision of this subpart or its application to any person, act, or practice is 513 

held invalid, the remainder of the subpart or the application of its provisions to any person, 514 

act, or practice shall not be affected thereby. 515 
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13. Add § 106.62 to subpart E to read as follows: 516 

§ 106.62 Severability.  517 

If any provision of this subpart or its application to any person, act, or practice is held 518 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 519 

practice shall not be affected thereby. 520 

14. Subpart F is revised to read as follows: 521 

Subpart F–Retaliation 522 

Sec. 523 

106.71 Retaliation 524 

106.72 Severability 525 

Subpart F–Retaliation 526 

§ 106.71 Retaliation.  527 

(a) Retaliation prohibited. No recipient or other person may intimidate, threaten, coerce, 528 

or discriminate against any individual for the purpose of interfering with any right or privilege 529 

secured by title IX or this part, or because the individual has made a report or complaint, 530 

testified, assisted, or participated or refused to participate in any manner in an investigation, 531 

proceeding, or hearing under this part. Intimidation, threats, coercion, or discrimination, 532 

including charges against an individual for code of conduct violations that do not involve sex 533 

discrimination or sexual harassment, but arise out of the same facts or circumstances as a report 534 

or complaint of sex discrimination, or a report or formal complaint of sexual harassment, for the 535 

purpose of interfering with any right or privilege secured by title IX or this part, constitutes 536 

retaliation. The recipient must keep confidential the identity of any individual who has made a 537 

report or complaint of sex discrimination, including any individual who has made a report or 538 
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filed a formal complaint of sexual harassment, any complainant, any individual who has been 539 

reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as 540 

may be permitted by the FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 541 

99, or as required by law, or to carry out the purposes of 34 CFR part 106, including the conduct 542 

of any investigation, hearing, or judicial proceeding arising thereunder. Complaints alleging 543 

retaliation may be filed according to the grievance procedures for sex discrimination required to 544 

be adopted under § 106.8(c). 545 

(b) Specific circumstances. (1) The exercise of rights protected under the First 546 

Amendment does not constitute retaliation prohibited under paragraph (a) of this section. 547 

(2) Charging an individual with a code of conduct violation for making a materially false 548 

statement in bad faith in the course of a grievance proceeding under this part does not constitute 549 

retaliation prohibited under paragraph (a) of this section, provided, however, that a determination 550 

regarding responsibility, alone, is not sufficient to conclude that any party made a materially 551 

false statement in bad faith. 552 

§ 106.72 Severability.  553 

If any provision of this subpart or its application to any person, act, or practice is held 554 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 555 

practice shall not be affected thereby. 556 

15. Add subpart G to read as follows: 557 

Subpart G – Procedures 558 

Sec. 559 

106.81 Procedures 560 

106.82 Severability 561 
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Subpart G – Procedures 562 

§ 106.81 Procedures.  563 

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 are 564 

hereby adopted and incorporated herein by reference. These procedures may be found at 34 CFR 565 

100.6-100.11 and 34 CFR part 101. The definitions in § 106.30 do not apply to 34 CFR 100.6-  566 

100.11 and 34 CFR part 101. 567 

§ 106.82 Severability.  568 

If any provision of this subpart or its application to any person, act, or practice is held 569 

invalid, the remainder of the subpart or the application of its provisions to any person, act, or 570 

practice shall not be affected thereby. 571 

Subject Index to Title IX Preamble and Regulation [Removed] 572 

16. Remove the Subject Index to Title IX Preamble and Regulation. 573 

17. In addition to the amendments set forth above, in 34 CFR part 106, remove the 574 

parenthetical authority citation at the ends of §§ 106.1, 106.2, 106.3, 106.4, 106.5, 106.6, 106.7, , 575 
 576 

106.11, 106.12, 106.13, 106.14, 106.15, 106.16, 106.17, 106.21, 106.22, 106.23, 106.31, 106.32, 

106.33, 106.34, 106.35, 106.36, 106.37, 106.38, 106.39, 106.40, 106.41, 106.42, 106.43, 106.51, 

106.52, 106.53, 106.54, 106.55, 106.56, 106.57, 106.58, 106.59, 106.60, and 106.61. 
  

 577 
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524 U.S. 274 GEBSER v. LAGO VISTA INDEPENDENT SCHOOL DIST. 
Cite as 118 S.Ct. 1989 (1998) 

524 U.S. 274, 141 L.Ed.2d 277 

1L4Alida Star GEBSER and Alida Jean 
McCullough, Petitioners, 

v. 

LAGO VISTA INDEPENDENT 
SCHOOL DISTRICT. 

No. 96-1866. 
Argued March 25, 1998. 

Decided June 22, 1998. 

High school student and her parents 
sued school district, seeking monetary dam-
ages under Title IX for teacher's sexual 
harassment of student. The United States 
District Court for the Western District of 
Texas, Sam Sparks, J., granted school dis-
trict's motion for summary judgment, and 
student appealed. The Court of Appeals for 
the Fifth Circuit, Patrick E. Higginbotham, 
Circuit Judge, affirmed, 106 F.3d 1223. Cer-
tiorari was granted. The Supreme Court, 
Justice O'Connor, held that: (1) as matter of 
first impression, implied private right of ac-
tion for monetary damages under Title IX 
will not lie by reason of teacher's sexual 
harassment of student in absence of actual 
notice on part of school district; (2) as matter 
of first impression, such implied private right 
of action will not lie in absence of district's 
deliberate indifference to teacher's conduct 
upon receipt of actual notice thereof; and (3) 
instant cause of action would not lie by rea-
son of teacher's having engaged in sexual 
relationship with student of which district 
lacked actual notice and to which it was not 
deliberately indifferent. 

Affirmed. 

Justice Stevens filed dissenting opinion 
in which Justices Souter, Ginsburg and Brey-
er joined. 

Justice Ginsburg filed dissenting opinion 
in which Justices Souter and Breyer joined. 

1. Action 6: 34 
Supreme Court has measure of latitude 

to shape sensible remedial scheme that best 
comports with statute, where private right of 
action under statute is judicially implied. 

1989 

2. Action 6: 34 

Supreme Court will generally examine 
relevant statute, in fashioning remedial 
scheme with respect to private right of action 
judicially implied from statute, to ensure that 
it does not fashion parameters of implied 
right in manner at odds with statutory struc-
ture and purpose. 

3. Action 6: 34 

Considerations pertinent to determina-
tion of scope of private right of action judi-
cially implied from statute are also pertinent 
to determination of scope of available reme-
dies; general rule that all appropriate relief is 
available in action brought to vindicate feder-
al right must be reconciled with congression-
al purpose, and yields where necessary to 
carry out intent of Congress or to avoid 
frustrating purposes of statute involved. 

4. Civil Rights 6: 200, 206(2.1) 

Implied private right of action against 
school district for monetary damages under 
Title IX will not lie by reason of teacher's 
sexual harassment of student in absence of 
actual notice on part of school district official 
having, at minimum, authority to institute 
corrective measures on district's behalf; lia-
bility without actual notice would frustrate 
essentially protective purpose of statute, and 
statute's express remedial scheme is predi-
cated upon notice to "appropriate person" 
and opportunity to rectify violation. Edu-
cation Amendments of 1972, § 901 et seq., as 
amended, 20 U.S.C.A. § 1681 et seq. 

5. Civil Rights 6: 128 

In determining scope of available reme-
dies for implied private right of action under 
Title IX based upon teacher's sexual harass-
ment of student, Supreme Court would at-
tempt to infer how Congress would have 
addressed issue had such a cause of action 
been included as express statutory provision. 
Education Amendments of 1972, § 901 et 
seq., as amended, 20 U.S.C.A. § 1681 et seq. 

6. Civil Rights 6: 126 

Principal objectives of Congress in en-
acting Title IX were to avoid use of federal 
resources to support discriminatory practices 
and to provide individual citizens effective 
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No. 96–1866.
Argued March 25, 1998.

Decided June 22, 1998.

High school student and her parents
sued school district, seeking monetary dam-
ages under Title IX for teacher’s sexual
harassment of student. The United States
District Court for the Western District of
Texas, Sam Sparks, J., granted school dis-
trict’s motion for summary judgment, and
student appealed. The Court of Appeals for
the Fifth Circuit, Patrick E. Higginbotham,
Circuit Judge, affirmed, 106 F.3d 1223. Cer-
tiorari was granted. The Supreme Court,
Justice O’Connor, held that: (1) as matter of
first impression, implied private right of ac-
tion for monetary damages under Title IX
will not lie by reason of teacher’s sexual
harassment of student in absence of actual
notice on part of school district; (2) as matter
of first impression, such implied private right
of action will not lie in absence of district’s
deliberate indifference to teacher’s conduct
upon receipt of actual notice thereof; and (3)
instant cause of action would not lie by rea-
son of teacher’s having engaged in sexual
relationship with student of which district
lacked actual notice and to which it was not
deliberately indifferent.

Affirmed.

Justice Stevens filed dissenting opinion
in which Justices Souter, Ginsburg and Brey-
er joined.

Justice Ginsburg filed dissenting opinion
in which Justices Souter and Breyer joined.

1. Action O34
Supreme Court has measure of latitude

to shape sensible remedial scheme that best
comports with statute, where private right of
action under statute is judicially implied.

2. Action O34
Supreme Court will generally examine

relevant statute, in fashioning remedial
scheme with respect to private right of action
judicially implied from statute, to ensure that
it does not fashion parameters of implied
right in manner at odds with statutory struc-
ture and purpose.

3. Action O34
Considerations pertinent to determina-

tion of scope of private right of action judi-
cially implied from statute are also pertinent
to determination of scope of available reme-
dies; general rule that all appropriate relief is
available in action brought to vindicate feder-
al right must be reconciled with congression-
al purpose, and yields where necessary to
carry out intent of Congress or to avoid
frustrating purposes of statute involved.

4. Civil Rights O200, 206(2.1)
Implied private right of action against

school district for monetary damages under
Title IX will not lie by reason of teacher’s
sexual harassment of student in absence of
actual notice on part of school district official
having, at minimum, authority to institute
corrective measures on district’s behalf; lia-
bility without actual notice would frustrate
essentially protective purpose of statute, and
statute’s express remedial scheme is predi-
cated upon notice to ‘‘appropriate person’’
and opportunity to rectify violation.  Edu-
cation Amendments of 1972, § 901 et seq., as
amended, 20 U.S.C.A. § 1681 et seq.

5. Civil Rights O128
In determining scope of available reme-

dies for implied private right of action under
Title IX based upon teacher’s sexual harass-
ment of student, Supreme Court would at-
tempt to infer how Congress would have
addressed issue had such a cause of action
been included as express statutory provision.
Education Amendments of 1972, § 901 et
seq., as amended, 20 U.S.C.A. § 1681 et seq.

6. Civil Rights O126
Principal objectives of Congress in en-

acting Title IX were to avoid use of federal
resources to support discriminatory practices
and to provide individual citizens effective
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protection against those practices; this distin-
guishes it from Title WI, which was intended 
primarily to compensate victims of discrimi-
nation rather than to protect potential vic-
tims. Education Amendments of 1972, § 901 
et seq., as amended, 20 U.S.C.A. § 1681 et 
seq.; Civil Rights Act of 1964, § 601 et seq., 
42 U.S.C.A. § 2000d et seq. 

7. Civil Rights 6: 126 
Title IX operates by conditioning offer 

of federal funding on promise by recipient 
not to discriminate, in what amounts essen-
tially to contract between government and 
recipient of funds. Education Amendments 
of 1972, § 901, as amended, 20 U.S.C.A. 
§ 1681. 

8. Action 6: 34 
Supreme Court closely examines propri-

ety of private actions holding recipient liable 
in monetary damages for noncompliance with 
condition attached to award of federal funds, 
where Congress attached such condition to 
award of funds pursuant to its spending pow-
er; central concern is ensuring that receiving 
entity has notice that it will be liable for 
monetary award. U.S.C.A. Const. Art. 1, 
§ 8, cl. 1. 

9. Civil Rights 6: 126 
Damages remedy will not lie under Title 

IX unless official who at minimum has au-
thority to address alleged discrimination and 
to institute corrective measures on behalf of 
recipient of federal funds has actual knowl-
edge of discrimination in recipient's pro-
grams and fails adequately to respond. Edu-
cation Amendments of 1972, § 901 et seq., as 
amended, 20 U.S.C.A. § 1681 et seq. 

10. Civil Rights 6: 200, 206(4) 
Implied private right of action against 

school district for monetary damages under 
Title IX will not lie by reason of teacher's 
sexual harassment of student in absence of 
district's deliberate indifference to discrimi-
nation upon receipt of actual notice thereof; 
statute's express administrative enforcement 
scheme presupposes deliberate decision not 
to bring recipient of funds into compliance, 
and standard lower than deliberate indiffer-
ence would leave recipients liable in damages 
not for their own official decision but for 

independent actions of their employees. Ed-
ucation Amendments of 1972, § 901 et seq., 
as amended, 20 U.S.C.A. § 1681 et seq. 

11. Civil Rights 6: 206(4) 

Cause of action against school district 
for monetary damages under Title IX would 
not lie by reason of teacher's having engaged 
in sexual relationship with student, where 
district lacked actual notice of teacher's con-
duct and was not deliberately indifferent 
thereto. Education Amendments of 1972, 
§ 901 et seq., as amended, 20 U.S.C.A. 
§ 1681 et seq. 

12. Civil Rights 6: 206(4) 

High school principal's receipt of com-
plaints from parents of several students that 
teacher made inappropriate comments dur-
ing class did not constitute "actual notice" 
that teacher was having sexual relationship 
with student, as required to justify imposi-
tion of monetary damages upon school dis-
trict in implied private right of action under 
Title IX. Education Amendments of 1972, 
§ 901 et seq., as amended, 20 U.S.C.A. 
§ 1681 et seq. 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

13. Civil Rights 6: 206(4) 

Teacher's knowledge of his own actions 
constituting unlawful sexual harassment is 
not considered "actual knowledge" of such 
actions on part of school district for purposes 
of determining availability of monetary dam-
ages against district in implied private right 
of action under Title IX. Education Amend-
ments of 1972, § 901 et seq., as amended, 20 
U.S.C.A. § 1681 et seq.; Restatement (Sec-
ond) of Agency § 280. 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

14. Civil Rights 6: 206(4) 

School district's alleged failure to comply 
with Department of Education regulations 
requiring recipients of federal education 
funds to adopt and publish grievance proce-
dures for resolution of discrimination com-
plaints, and to notify students and others of 
its refusal to discriminate on basis of sex in 
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protection against those practices; this distin-
guishes it from Title VII, which was intended
primarily to compensate victims of discrimi-
nation rather than to protect potential vic-
tims.  Education Amendments of 1972, § 901
et seq., as amended, 20 U.S.C.A. § 1681 et
seq.;  Civil Rights Act of 1964, § 601 et seq.,
42 U.S.C.A. § 2000d et seq.

7. Civil Rights O126
Title IX operates by conditioning offer

of federal funding on promise by recipient
not to discriminate, in what amounts essen-
tially to contract between government and
recipient of funds.  Education Amendments
of 1972, § 901, as amended, 20 U.S.C.A.
§ 1681.

8. Action O34
Supreme Court closely examines propri-

ety of private actions holding recipient liable
in monetary damages for noncompliance with
condition attached to award of federal funds,
where Congress attached such condition to
award of funds pursuant to its spending pow-
er; central concern is ensuring that receiving
entity has notice that it will be liable for
monetary award.  U.S.C.A. Const. Art. 1,
§ 8, cl. 1.

9. Civil Rights O126
Damages remedy will not lie under Title

IX unless official who at minimum has au-
thority to address alleged discrimination and
to institute corrective measures on behalf of
recipient of federal funds has actual knowl-
edge of discrimination in recipient’s pro-
grams and fails adequately to respond.  Edu-
cation Amendments of 1972, § 901 et seq., as
amended, 20 U.S.C.A. § 1681 et seq.

10. Civil Rights O200, 206(4)
Implied private right of action against

school district for monetary damages under
Title IX will not lie by reason of teacher’s
sexual harassment of student in absence of
district’s deliberate indifference to discrimi-
nation upon receipt of actual notice thereof;
statute’s express administrative enforcement
scheme presupposes deliberate decision not
to bring recipient of funds into compliance,
and standard lower than deliberate indiffer-
ence would leave recipients liable in damages
not for their own official decision but for

independent actions of their employees.  Ed-
ucation Amendments of 1972, § 901 et seq.,
as amended, 20 U.S.C.A. § 1681 et seq.

11. Civil Rights O206(4)
Cause of action against school district

for monetary damages under Title IX would
not lie by reason of teacher’s having engaged
in sexual relationship with student, where
district lacked actual notice of teacher’s con-
duct and was not deliberately indifferent
thereto.  Education Amendments of 1972,
§ 901 et seq., as amended, 20 U.S.C.A.
§ 1681 et seq.

12. Civil Rights O206(4)
High school principal’s receipt of com-

plaints from parents of several students that
teacher made inappropriate comments dur-
ing class did not constitute ‘‘actual notice’’
that teacher was having sexual relationship
with student, as required to justify imposi-
tion of monetary damages upon school dis-
trict in implied private right of action under
Title IX.  Education Amendments of 1972,
§ 901 et seq., as amended, 20 U.S.C.A.
§ 1681 et seq.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

13. Civil Rights O206(4)
Teacher’s knowledge of his own actions

constituting unlawful sexual harassment is
not considered ‘‘actual knowledge’’ of such
actions on part of school district for purposes
of determining availability of monetary dam-
ages against district in implied private right
of action under Title IX.  Education Amend-
ments of 1972, § 901 et seq., as amended, 20
U.S.C.A. § 1681 et seq.;  Restatement (Sec-
ond) of Agency § 280.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

14. Civil Rights O206(4)
School district’s alleged failure to comply

with Department of Education regulations
requiring recipients of federal education
funds to adopt and publish grievance proce-
dures for resolution of discrimination com-
plaints, and to notify students and others of
its refusal to discriminate on basis of sex in

2 July/August 2020



524 U.S. 275 GEBSER v. LAGO VISTA INDEPENDENT SCHOOL DIST. 
Cite as 118 S.Ct. 1989 (1998) 

educational programs or activities operated 
by it, did not establish "actual notice" of 
teacher's sexual harassment of student or 
district's deliberate indifference thereto, as 
required to justify imposition of monetary 
damages upon district in student's implied 
private right of action under Title IX. 34 
C.F.R. §§, 106.8(b), 106.9(a). 

15. Civil Rights 6: 128 

School district's alleged failure to pro-
mulgate grievance procedure for cases of 
sexual harassment did not constitute "dis-
crimination" under Title IX. Education 
Amendments of 1972, § 901 et seq., as 
amended, 20 U.S.C.A. § 1681 et seq. 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

16. Civil Rights 6: 126 

Agencies generally have authority to 
promulgate and enforce requirements that 
effectuate nondiscrimination mandate of Title 
IX, even if those requirements do not pur-
port to represent definition of discrimination 
under statute. Education Amendments of 
1972, § 901, as amended, 20 U.S.C.A. § 1682. 

Syllabus * 

Petitioner Gebser, a high school student 
in respondent Lago Vista Independent 
School District, had a sexual relationship 
with one of her teachers. She did not report 
the relationship to school officials. After the 
couple was discovered having sex and the 
teacher was arrested, Lago Vista terminated 
his employment. During this time, the dis-
trict had not distributed an official grievance 
procedure for lodging sexual harassment 
complaints or a formal antiharassment policy, 
as required by federal regulations. Gebser 
and her mother, also a petitioner here, filed 
suit raising among other things, a claim for 
damages against Lago Vista under Title IX 
of the Education Amendments of 1972, which 
provides in pertinent part that a person can-
not "be subjected to discrimination under 
any education program or activity receiving 
Federal financial assistance," 20 U.S.C. 

* The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. 

1991 

§ 1681(a). The Federal District Court 
granted Lago Vista summary judgment. In 
affirming, the Fifth Circuit held that school 
districts are not liable under Title IX for 
teacher-student sexual harassment unless an 
employee with supervisory power over the 
offending employee actually knew of the 
abuse, had the power to end it, and failed to 
do so, and ruled that petitioners could not 
satisfy that standard. 

Held: Damages may not be recovered 
for teacher-student sexual harassment in an 
implied private action under Title IX unless a 
school district official who at a minimum has 
authority to institute corrective measures on 
the district's behalf has actual notice of, and 
is deliberately indifferent to, the teacher's 
misconduct. Pp. 1994-2000. 

(a) The express statutory means of en-
forcing Title IX is administrative, as the 
statute directs federal agencies who distrib-
ute education funding to establish require-
ments in furtherance of the nondiscrimina-
tion mandate and allows agencies to enforce 
those requirements, including ultimately by 
suspending or terminating federal funding. 
The Court held in Cannon v. University of 
Chicago, 441 U.S. 677, 99 S.Ct. 1946, 60 
L.Ed.2d 560, that Title IX is also enforceable 
through an implied private right of action. 
In Franklin v. Gwinnett County Public 
Schools, 503 U.S. 60, 112 S.Ct. 1028, 117 
L.Ed.2d 208, the Court established that mon-
etary damages are available in such an ac-
tion, but made no effort to delimit the cir-
cumstances in which that remedylz5should 
lie. Petitioners, relying on standards devel-
oped in the context of Title VII, contend that 
damages are available in an implied action 
under Title IX based on principles of respon-
deat superior and constructive notice, i.e., 
without actual notice to officials of discrimi-
nation in school programs. Whether an edu-
cational institution can be said to violate Title 
IX based on principles of respondeat superi-
or and constructive notice has not been re-
solved by the Court's decisions. In this case, 
moreover, petitioners seek damages based on 
theories of respondeat superior and construc-
tive notice. Unlike Title IX, Title VII con-

See United States v. Detroit Timber & Lumber Co., 
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 
499 (1906). 
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educational programs or activities operated
by it, did not establish ‘‘actual notice’’ of
teacher’s sexual harassment of student or
district’s deliberate indifference thereto, as
required to justify imposition of monetary
damages upon district in student’s implied
private right of action under Title IX.  34
C.F.R. §§ 106.8(b), 106.9(a).

15. Civil Rights O128
School district’s alleged failure to pro-

mulgate grievance procedure for cases of
sexual harassment did not constitute ‘‘dis-
crimination’’ under Title IX.  Education
Amendments of 1972, § 901 et seq., as
amended, 20 U.S.C.A. § 1681 et seq.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

16. Civil Rights O126
Agencies generally have authority to

promulgate and enforce requirements that
effectuate nondiscrimination mandate of Title
IX, even if those requirements do not pur-
port to represent definition of discrimination
under statute.  Education Amendments of
1972, § 901, as amended, 20 U.S.C.A. § 1682.

Syllabus *

Petitioner Gebser, a high school student
in respondent Lago Vista Independent
School District, had a sexual relationship
with one of her teachers.  She did not report
the relationship to school officials.  After the
couple was discovered having sex and the
teacher was arrested, Lago Vista terminated
his employment.  During this time, the dis-
trict had not distributed an official grievance
procedure for lodging sexual harassment
complaints or a formal antiharassment policy,
as required by federal regulations.  Gebser
and her mother, also a petitioner here, filed
suit raising among other things, a claim for
damages against Lago Vista under Title IX
of the Education Amendments of 1972, which
provides in pertinent part that a person can-
not ‘‘be subjected to discrimination under
any education program or activity receiving
Federal financial assistance,’’ 20 U.S.C.

§ 1681(a).  The Federal District Court
granted Lago Vista summary judgment.  In
affirming, the Fifth Circuit held that school
districts are not liable under Title IX for
teacher-student sexual harassment unless an
employee with supervisory power over the
offending employee actually knew of the
abuse, had the power to end it, and failed to
do so, and ruled that petitioners could not
satisfy that standard.

Held:  Damages may not be recovered
for teacher-student sexual harassment in an
implied private action under Title IX unless a
school district official who at a minimum has
authority to institute corrective measures on
the district’s behalf has actual notice of, and
is deliberately indifferent to, the teacher’s
misconduct.  Pp. 1994–2000.

(a) The express statutory means of en-
forcing Title IX is administrative, as the
statute directs federal agencies who distrib-
ute education funding to establish require-
ments in furtherance of the nondiscrimina-
tion mandate and allows agencies to enforce
those requirements, including ultimately by
suspending or terminating federal funding.
The Court held in Cannon v. University of
Chicago, 441 U.S. 677, 99 S.Ct. 1946, 60
L.Ed.2d 560, that Title IX is also enforceable
through an implied private right of action.
In Franklin v. Gwinnett County Public
Schools, 503 U.S. 60, 112 S.Ct. 1028, 117
L.Ed.2d 208, the Court established that mon-
etary damages are available in such an ac-
tion, but made no effort to delimit the cir-
cumstances in which that remedy S 275should
lie.  Petitioners, relying on standards devel-
oped in the context of Title VII, contend that
damages are available in an implied action
under Title IX based on principles of respon-
deat superior and constructive notice, i.e.,
without actual notice to officials of discrimi-
nation in school programs.  Whether an edu-
cational institution can be said to violate Title
IX based on principles of respondeat superi-
or and constructive notice has not been re-
solved by the Court’s decisions.  In this case,
moreover, petitioners seek damages based on
theories of respondeat superior and construc-
tive notice.  Unlike Title IX, Title VII con-

* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

See United States v. Detroit Timber & Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499 (1906).

3 July/August 2020



1992 118 SUPREME COURT REPORTER 524 U.S. 275 

tains an express cause of action for a dam-
ages remedy. Title IX's private action is 
judicially implied, however, and so contains 
no legislative expression of the scope of avail-
able remedies. Pp. 1994-1996. 

(b) Because the private right of action 
is judicially implied, this Court must infer 
how Congress would have addressed the is-
sue of monetary damages had the action 
been expressly included in Title IX. It does 
not appear that Congress contemplated un-
limited damages against a funding recipient 
that is unaware of discrimination in its pro-
grams. When Title IX was enacted, the 
principal civil rights statutes containing an 
express right of action did not allow mone-
tary damages, and when Title VII was 
amended to allow such damages, Congress 
limited the amount recoverable in any indi-
vidual case. Title IX was modeled after 
Title VI of the Civil Rights Act of 1964, 
which prohibits race discrimination in pro-
grams receiving federal funds. Both stat-
utes condition federal funding on a recipi-
ent's promise not to discriminate, in what 
amounts essentially to a contract between 
the Government and the recipient. In con-
trast, Title VII is framed as an outright 
prohibition. Title IX's contractual nature 
has implications for the construction of the 
scope of available remedies. When Con-
gress conditions the award of federal funds 
under its spending power, the Court closely 
examines the propriety of private actions 
holding recipients liable in damages for vio-
lating the condition. It is sensible to assume 
that Congress did not envision a recipient's 
liability in damages where the recipient was 
unaware of the discrimination. 

Title IX contains important clues that 
this was Congress' intent. Title IX's express 
means of enforcement requires actual notice 
to officials of the funding recipient and an 
opportunity for voluntary compliance before 
administrative enforcement proceedings can 
commence. The presumable purpose is to 
avoid diverting education funding from bene-
ficial uses where a recipient who is unaware 
of discrimination in its programs is willing to 
institute prompt corrective measures. Al-
lowing recovery of damages based on princi-
ples of respondeat superior or constructive 

notice in cases of teacher-student sexual 
harassment would be at odds with that basic 
objective, as liability would attachim6even 
though the district had no actual knowledge 
of the teacher's conduct and no opportunity 
to take action to end the harassment. It 
would be unsound for a statute's express 
enforcement system to require notice and an 
opportunity to comply while a judicially im-
plied system permits substantial liability—
including potentially an award exceeding a 
recipient's federal funding level—without re-
gard to either requirement. Pp. 1996-1999. 

(c) Absent further direction from Con-
gress, the implied damages remedy should be 
fashioned along the same lines as the express 
remedial scheme. Thus, a damages remedy 
will not lie unless an official who at a mini-
mum has authority to address the alleged 
discrimination and to institute corrective 
measures on the recipient's behalf has actual 
knowledge of discrimination and fails ade-
quately to respond. Moreover, the response 
must amount to deliberate indifference to 
discrimination, in line with the premise of the 
statute's administrative enforcement scheme 
of an official decision by the recipient not to 
remedy the violation. Applying the frame-
work to this case is fairly straightforward, as 
petitioners do not contend they can prevail 
under an actual notice standard. Lago Vis-
ta's alleged failure to comply with federal 
regulations requiring it to promulgate and 
publicize an effective policy and grievance 
procedure for sexual harassment claims does 
not establish the requisite actual notice and 
deliberate indifference, and the failure to 
promulgate a grievance procedure does not 
itself constitute discrimination in violation of 
Title IX. Pp. 1999-2000. 

106 F.3d 1223, affirmed. 

O'CONNOR, J., delivered the opinion of 
the Court, in which REHNQUIST, C.J., and 
SCALIA, KENNEDY, and THOMAS, JJ., 
joined. STEVENS, J., filed a dissenting 
opinion, in which SOUTER, GINSBURG, 
and BREYER, JJ., joined, post, p. 2000. 
GINSBURG, J., filed a dissenting opinion, in 
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tains an express cause of action for a dam-
ages remedy.  Title IX’s private action is
judicially implied, however, and so contains
no legislative expression of the scope of avail-
able remedies.  Pp. 1994–1996.

(b) Because the private right of action
is judicially implied, this Court must infer
how Congress would have addressed the is-
sue of monetary damages had the action
been expressly included in Title IX.  It does
not appear that Congress contemplated un-
limited damages against a funding recipient
that is unaware of discrimination in its pro-
grams.  When Title IX was enacted, the
principal civil rights statutes containing an
express right of action did not allow mone-
tary damages, and when Title VII was
amended to allow such damages, Congress
limited the amount recoverable in any indi-
vidual case.  Title IX was modeled after
Title VI of the Civil Rights Act of 1964,
which prohibits race discrimination in pro-
grams receiving federal funds.  Both stat-
utes condition federal funding on a recipi-
ent’s promise not to discriminate, in what
amounts essentially to a contract between
the Government and the recipient.  In con-
trast, Title VII is framed as an outright
prohibition.  Title IX’s contractual nature
has implications for the construction of the
scope of available remedies.  When Con-
gress conditions the award of federal funds
under its spending power, the Court closely
examines the propriety of private actions
holding recipients liable in damages for vio-
lating the condition.  It is sensible to assume
that Congress did not envision a recipient’s
liability in damages where the recipient was
unaware of the discrimination.

Title IX contains important clues that
this was Congress’ intent.  Title IX’s express
means of enforcement requires actual notice
to officials of the funding recipient and an
opportunity for voluntary compliance before
administrative enforcement proceedings can
commence.  The presumable purpose is to
avoid diverting education funding from bene-
ficial uses where a recipient who is unaware
of discrimination in its programs is willing to
institute prompt corrective measures.  Al-
lowing recovery of damages based on princi-
ples of respondeat superior or constructive

notice in cases of teacher-student sexual
harassment would be at odds with that basic
objective, as liability would attach S 276even
though the district had no actual knowledge
of the teacher’s conduct and no opportunity
to take action to end the harassment.  It
would be unsound for a statute’s express
enforcement system to require notice and an
opportunity to comply while a judicially im-
plied system permits substantial liability—
including potentially an award exceeding a
recipient’s federal funding level—without re-
gard to either requirement.  Pp. 1996–1999.

(c) Absent further direction from Con-
gress, the implied damages remedy should be
fashioned along the same lines as the express
remedial scheme.  Thus, a damages remedy
will not lie unless an official who at a mini-
mum has authority to address the alleged
discrimination and to institute corrective
measures on the recipient’s behalf has actual
knowledge of discrimination and fails ade-
quately to respond.  Moreover, the response
must amount to deliberate indifference to
discrimination, in line with the premise of the
statute’s administrative enforcement scheme
of an official decision by the recipient not to
remedy the violation.  Applying the frame-
work to this case is fairly straightforward, as
petitioners do not contend they can prevail
under an actual notice standard.  Lago Vis-
ta’s alleged failure to comply with federal
regulations requiring it to promulgate and
publicize an effective policy and grievance
procedure for sexual harassment claims does
not establish the requisite actual notice and
deliberate indifference, and the failure to
promulgate a grievance procedure does not
itself constitute discrimination in violation of
Title IX. Pp. 1999–2000.

106 F.3d 1223, affirmed.

O’CONNOR, J., delivered the opinion of
the Court, in which REHNQUIST, C.J., and
SCALIA, KENNEDY, and THOMAS, JJ.,
joined.  STEVENS, J., filed a dissenting
opinion, in which SOUTER, GINSBURG,
and BREYER, JJ., joined, post, p. 2000.
GINSBURG, J., filed a dissenting opinion, in
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Justice O'CONNOR delivered the opinion 
of the Court. 

The question in this case is when a school 
district may be held liable in damages in an 
implied right of action under Title IX of the 
Education Amendments of 1972, 86 Stat. 373, 
as amended, 20 U.S.C. § 1681 et seq. (Title 
IX), for the sexual harassment of a student 
by one of the district's teachers. We con-
clude that damages may not be recovered in 
those circumstances unless an official of the 
school district who at a minimum has author-
ity to institute corrective measures on the 
district's behalf has actual notice of, and is 
deliberately indifferent to, the teacher's mis-
conduct. 

I 
In the spring of 1991, when petitioner Ali-

da Star Gebser was an eighth-grade student 
at a middle school in respondent Lago Vista 
Independent School District (Lago Vista), 
she joined a high school book discussion 
group led by Frank Waldrop, a teacher at 
Lago Vista's high school. Lago Vista re-
ceived federal funds at all pertinent times. 
During the book discussion sessions, Wal-
drop often made sexually suggestive com-
ments to the students. Gebser entered high 
school in the fall and was assigned to classes 
taught by Waldrop in both semesters. Wal-
drop continued to make inappropriate 

l z8remarks to the students, and he began to 
direct more of his suggestive comments to-
ward Gebser, including during the substan-
tial amount of time that the two were alone 
in his classroom. He initiated sexual contact 
with Gebser in the spring, when, while visit-

ing her home ostensibly to give her a book, 
he kissed and fondled her. The two had 
sexual intercourse on a number of occasions 
during the remainder of the school year. 
Their relationship continued through the 
summer and into the following school year, 
and they often had intercourse during class 
time, although never on school property. 

Gebser did not report the relationship to 
school officials, testifying that while she real-
ized Waldrop's conduct was improper, she 
was uncertain how to react and she wanted 
to continue having him as a teacher. In 
October 1992, the parents of two other stu-
dents complained to the high school principal 
about Waldrop's comments in class. The 
principal arranged a meeting, at which, ac-
cording to the principal, Waldrop indicated 
that he did not believe he had made offensive 
remarks but apologized to the parents and 
said it would not happen again. The princi-
pal also advised Waldrop to be careful about 
his classroom comments and told the school 
guidance counselor about the meeting, but he 
did not report the parents' complaint to Lago 
Vista's superintendent, who was the district's 
Title IX coordinator. A couple of months 
later, in January 1993, a police officer discov-
ered Waldrop and Gebser engaging in sexual 
intercourse and arrested Waldrop. Lago 
Vista terminated his employment, and subse-
quently, the Texas Education Agency re-
voked his teaching license. During this time, 
the district had not promulgated or distribut-
ed an official grievance procedure for lodging 
sexual harassment complaints; nor had it 
issued a formal anti-harassment policy. 

Gebser and her mother filed suit against 
Lago Vista and Waldrop in state court in 
November 1993, raising claims against the 
school district under Title IX, Rev. Stat. 
§ 1979 942 U.S.C. § 1983, and state negli-
gence law, and claims against Waldrop pri-
marily under state law. They sought com-
pensatory and punitive damages from both 
defendants. After the case was removed, the 
United States District Court for the Western 
District of Texas granted summary judgment 
in favor of Lago Vista on all claims, and 
remanded the allegations against Waldrop to 
state court. In rejecting the Title IX claim 
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Justice O’CONNOR delivered the opinion
of the Court.

The question in this case is when a school
district may be held liable in damages in an
implied right of action under Title IX of the
Education Amendments of 1972, 86 Stat. 373,
as amended, 20 U.S.C. § 1681 et seq. (Title
IX), for the sexual harassment of a student
by one of the district’s teachers.  We con-
clude that damages may not be recovered in
those circumstances unless an official of the
school district who at a minimum has author-
ity to institute corrective measures on the
district’s behalf has actual notice of, and is
deliberately indifferent to, the teacher’s mis-
conduct.

I
In the spring of 1991, when petitioner Ali-

da Star Gebser was an eighth-grade student
at a middle school in respondent Lago Vista
Independent School District (Lago Vista),
she joined a high school book discussion
group led by Frank Waldrop, a teacher at
Lago Vista’s high school.  Lago Vista re-
ceived federal funds at all pertinent times.
During the book discussion sessions, Wal-
drop often made sexually suggestive com-
ments to the students.  Gebser entered high
school in the fall and was assigned to classes
taught by Waldrop in both semesters.  Wal-
drop continued to make inappropriate
S 278remarks to the students, and he began to
direct more of his suggestive comments to-
ward Gebser, including during the substan-
tial amount of time that the two were alone
in his classroom.  He initiated sexual contact
with Gebser in the spring, when, while visit-

ing her home ostensibly to give her a book,
he kissed and fondled her.  The two had
sexual intercourse on a number of occasions
during the remainder of the school year.
Their relationship continued through the
summer and into the following school year,
and they often had intercourse during class
time, although never on school property.

Gebser did not report the relationship to
school officials, testifying that while she real-
ized Waldrop’s conduct was improper, she
was uncertain how to react and she wanted
to continue having him as a teacher.  In
October 1992, the parents of two other stu-
dents complained to the high school principal
about Waldrop’s comments in class.  The
principal arranged a meeting, at which, ac-
cording to the principal, Waldrop indicated
that he did not believe he had made offensive
remarks but apologized to the parents and
said it would not happen again.  The princi-
pal also advised Waldrop to be careful about
his classroom comments and told the school
guidance counselor about the meeting, but he
did not report the parents’ complaint to Lago
Vista’s superintendent, who was the district’s
Title IX coordinator.  A couple of months
later, in January 1993, a police officer discov-
ered Waldrop and Gebser engaging in sexual
intercourse and arrested Waldrop.  Lago
Vista terminated his employment, and subse-
quently, the Texas Education Agency re-
voked his teaching license.  During this time,
the district had not promulgated or distribut-
ed an official grievance procedure for lodging
sexual harassment complaints;  nor had it
issued a formal anti-harassment policy.

Gebser and her mother filed suit against
Lago Vista and Waldrop in state court in
November 1993, raising claims against the
school district under Title IX, Rev. Stat.
§ 1979, S 27942 U.S.C. § 1983, and state negli-
gence law, and claims against Waldrop pri-
marily under state law.  They sought com-
pensatory and punitive damages from both
defendants.  After the case was removed, the
United States District Court for the Western
District of Texas granted summary judgment
in favor of Lago Vista on all claims, and
remanded the allegations against Waldrop to
state court.  In rejecting the Title IX claim
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against the school district, the court reasoned 
that the statute "was enacted to counter 
policies of discrimination . . . in federally 
funded education programs," and that "[o]nly 
if school administrators have some type of 
notice of the gender discrimination and fail to 
respond in good faith can the discrimination 
be interpreted as a policy of the school dis-
trict." App. to Pet. for Cert. 6a-7a. Here, 
the court determined, the parents' complaint 
to the principal concerning Waldrop's com-
ments in class was the only one Lago Vista 
had received about Waldrop, and that evi-
dence was inadequate to raise a genuine 
issue on whether the school district had actu-
al or constructive notice that Waldrop was 
involved in a sexual relationship with a stu-
dent. 

Petitioners appealed only on the Title IX 
claim. The Court of Appeals for the Fifth 
Circuit affirmed, Doe v. Lago Vista Indepen-
dent School Dist, 106 F.3d 1223 (1997), rely-
ing in large part on two of its recent deci-
sions, Rosa H. v. San Elizario Independent 
School Dist, 106 F.3d 648 (1997), and Canu-
tillo Independent School Dist. v. Leija, 101 
F.3d 393 (1996), cert. denied, 520 U.S. 1265, 
117 S.Ct. 2434, 138 L.Ed.2d 195 (1997). The 
court first declined to impose strict liability 
on school districts for a teacher's sexual 
harassment of a student, reiterating its con-
clusion in Leija that strict liability is incon-
sistent with "the Title IX contract." 106 
F.3d, at 1225 (internal quotation marks omit-
ted). The court then determined that Lago 
Vista could not be liable on the basis of 
constructive notice, finding that there was 
insufficient evidence to suggest that a school 
official should have known about Waldrop's 
relationship with Gebser. Ibid. Finally, the 
court refused to ix akerso the common law 
principle that holds an employer vicariously 
liable when an employee is "aided in accom-
plishing [a] tort by the existence of the agen-
cy relation," Restatement (Second) of Agency 
§ 219(2)(d) (1957) (hereinafter Restatement), 
explaining that application of that principle 
would result in school district liability in es-
sentially every case of teacher-student 
harassment. 106 F.3d, at 1225-1226. 

The court concluded its analysis by reaf-
firming its holding in Rosa H. that "school 

districts are not liable in tort for teacher-
student [sexual] harassment under Title IX 
unless an employee who has been invested by 
the school board with supervisory power over 
the offending employee actually knew of the 
abuse, had the power to end the abuse, and 
failed to do so," 106 F.3d, at 1226, and ruling 
that petitioners could not satisfy that stan-
dard. The Fifth Circuit's analysis represents 
one of the varying approaches adopted by 
the Courts of Appeals in assessing a school 
district's liability under Title IX for a teach-
er's sexual harassment of a student. See 
Smith v. Metropolitan School Dist. Perry 
Twp., 128 F.3d 1014 (C.A.7 1997); Kracunas 
v. Iona College, 119 F.3d 80 (C.A.2 1997); 
Doe v. Claiborne County, 103 F.3d 495, 513-
515 (C.A.6 1996); Kinman v. Omaha Public 
School Dist., 94 F.3d 463, 469 (C.A.8 1996). 
We granted certiorari to address the issue, 
522 U.S. 1011, 118 S.Ct. 595, 139 L.Ed.2d 431 
(1997), and we now affirm. 

II 

Title IX provides in pertinent part: "No 
person . . . shall, on the basis of sex, be 
excluded from participation in, be denied the 
benefits of, or be subjected to discrimination 
under any education program or activity re-
ceiving Federal financial assistance." 20 
U.S.C. § 1681(a). The express statutory 
means of enforcement is administrative: The 
statute directs federal agencies that distrib-
ute education funding to establish require-
ments to effectuate the nondiscrimination 
mandate, and permits the agencies to enforce 
those requirements through "any . . . means 
authorized by law," including jaiultimately 
the termination of federal funding. § 1682. 
The Court held in Cannon v. University of 
Chicago, 441 U.S. 677, 99 S.Ct. 1946, 60 
L.Ed.2d 560 (1979), that Title IX is also 
enforceable through an implied private right 
of action, a conclusion we do not revisit here. 
We subsequently established in Franklin v. 
Gwinnett County Public Schools, 503 U.S. 
60, 112 S.Ct. 1028, 117 L.Ed.2d 208 (1992), 
that monetary damages are available in the 
implied private action. 

In Franklin, a high school student alleged 
that a teacher had sexually abused her on 
repeated occasions and that teachers and 
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against the school district, the court reasoned
that the statute ‘‘was enacted to counter
policies of discrimination TTT in federally
funded education programs,’’ and that ‘‘[o]nly
if school administrators have some type of
notice of the gender discrimination and fail to
respond in good faith can the discrimination
be interpreted as a policy of the school dis-
trict.’’  App. to Pet. for Cert. 6a–7a.  Here,
the court determined, the parents’ complaint
to the principal concerning Waldrop’s com-
ments in class was the only one Lago Vista
had received about Waldrop, and that evi-
dence was inadequate to raise a genuine
issue on whether the school district had actu-
al or constructive notice that Waldrop was
involved in a sexual relationship with a stu-
dent.

Petitioners appealed only on the Title IX
claim.  The Court of Appeals for the Fifth
Circuit affirmed, Doe v. Lago Vista Indepen-
dent School Dist., 106 F.3d 1223 (1997), rely-
ing in large part on two of its recent deci-
sions, Rosa H. v. San Elizario Independent
School Dist., 106 F.3d 648 (1997), and Canu-
tillo Independent School Dist. v. Leija, 101
F.3d 393 (1996), cert. denied, 520 U.S. 1265,
117 S.Ct. 2434, 138 L.Ed.2d 195 (1997).  The
court first declined to impose strict liability
on school districts for a teacher’s sexual
harassment of a student, reiterating its con-
clusion in Leija that strict liability is incon-
sistent with ‘‘the Title IX contract.’’  106
F.3d, at 1225 (internal quotation marks omit-
ted).  The court then determined that Lago
Vista could not be liable on the basis of
constructive notice, finding that there was
insufficient evidence to suggest that a school
official should have known about Waldrop’s
relationship with Gebser.  Ibid.  Finally, the
court refused to in Svoke280 the common law
principle that holds an employer vicariously
liable when an employee is ‘‘aided in accom-
plishing [a] tort by the existence of the agen-
cy relation,’’ Restatement (Second) of Agency
§ 219(2)(d) (1957) (hereinafter Restatement),
explaining that application of that principle
would result in school district liability in es-
sentially every case of teacher-student
harassment.  106 F.3d, at 1225–1226.

The court concluded its analysis by reaf-
firming its holding in Rosa H. that ‘‘school

districts are not liable in tort for teacher-
student [sexual] harassment under Title IX
unless an employee who has been invested by
the school board with supervisory power over
the offending employee actually knew of the
abuse, had the power to end the abuse, and
failed to do so,’’ 106 F.3d, at 1226, and ruling
that petitioners could not satisfy that stan-
dard.  The Fifth Circuit’s analysis represents
one of the varying approaches adopted by
the Courts of Appeals in assessing a school
district’s liability under Title IX for a teach-
er’s sexual harassment of a student.  See
Smith v. Metropolitan School Dist. Perry
Twp., 128 F.3d 1014 (C.A.7 1997);  Kracunas
v. Iona College, 119 F.3d 80 (C.A.2 1997);
Doe v. Claiborne County, 103 F.3d 495, 513–
515 (C.A.6 1996);  Kinman v. Omaha Public
School Dist., 94 F.3d 463, 469 (C.A.8 1996).
We granted certiorari to address the issue,
522 U.S. 1011, 118 S.Ct. 595, 139 L.Ed.2d 431
(1997), and we now affirm.

II
Title IX provides in pertinent part:  ‘‘No

person TTT shall, on the basis of sex, be
excluded from participation in, be denied the
benefits of, or be subjected to discrimination
under any education program or activity re-
ceiving Federal financial assistance.’’  20
U.S.C. § 1681(a).  The express statutory
means of enforcement is administrative:  The
statute directs federal agencies that distrib-
ute education funding to establish require-
ments to effectuate the nondiscrimination
mandate, and permits the agencies to enforce
those requirements through ‘‘any TTT means
authorized by law,’’ including S 281ultimately
the termination of federal funding.  § 1682.
The Court held in Cannon v. University of
Chicago, 441 U.S. 677, 99 S.Ct. 1946, 60
L.Ed.2d 560 (1979), that Title IX is also
enforceable through an implied private right
of action, a conclusion we do not revisit here.
We subsequently established in Franklin v.
Gwinnett County Public Schools, 503 U.S.
60, 112 S.Ct. 1028, 117 L.Ed.2d 208 (1992),
that monetary damages are available in the
implied private action.

In Franklin, a high school student alleged
that a teacher had sexually abused her on
repeated occasions and that teachers and

6 July/August 2020



524 U.S. 283 GEBSER v. LAGO VISTA INDEPENDENT SCHOOL DIST. 1995 
Cite as 118 S.Ct. 1989 (1998) 

school administrators knew about the harass-
ment but took no action, even to the point of 
dissuading her from initiating charges. See 
id., at 63-64, 112 S.Ct., at 1031-1032. The 
lower courts dismissed Franklin's complaint 
against the school district on the ground that 
the implied right of action under Title IX, as 
a categorical matter, does not encompass re-
covery in damages. We reversed the lower 
courts' blanket rule, concluding that Title IX 
supports a private action for damages, at 
least "in a case such as this, in which inten-
tional discrimination is alleged." See id., at 
74-75, 103 S.Ct., at 2884-2885. Franklin 
thereby establishes that a school district can 
be held liable in damages in cases involving a 
teacher's sexual harassment of a student; 
the decision, however, does not purport to 
define the contours of that liability. 

We face that issue squarely in this case. 
Petitioners, joined by the United States as 
amicus curiae, would invoke standards used 
by the Courts of Appeals in Title VII cases 
involving a supervisor's sexual harassment of 
an employee in the workplace. In support of 
that approach, they point to a passage in 
Franklin in which we stated: "Unquestion-
ably, Title IX placed on the Gwinnett County 
Public Schools the duty not to discriminate 
on the basis of sex, and 'when a supervisor 
sexually harasses a subordinate because of 
the subordinate's sex, that supervisor "dis-
criminate[s]" on the basis of sex.' Meritor 
Say. Bank, FSB v. Vinson, 477 U.S. 57, 64, 
106 S.Ct. 2399, 2404, 91 L.Ed.2d 49 (1986). 
We believe the same rule should apply when 
a teacher sexually harasses and abuses a 
student." Id., at 75, 112 S.Ct., at 1037. 

1 22Meritor Savings Bank, FSB v. Vinson, 
477 U.S. 57, 106 S.Ct. 2399, 91 L.Ed.2d 49 
(1986), directs courts to look to common law 
agency principles when assessing an employ-
er's liability under Title VII for sexual 
harassment of an employee by a supervisor. 
See id., at 72, 106 S.Ct., at 2408. Petitioners 
and the United States submit that, in light of 
Franklin's comparison of teacher-student 
harassment with supervisor-employee 
harassment, agency principles should like-
wise apply in Title IX actions. 

Specifically, they advance two possible 
standards under which Lago Vista would be 

liable for Waldrop's conduct. First, relying 
on a 1997 "Policy Guidance" issued by the 
Department of Education, they would hold a 
school district liable in damages under Title 
IX where a teacher is " 'aided in carrying out 
the sexual harassment of students by his or 
her position of authority with the institu-
tion,' " irrespective of whether school district 
officials had any knowledge of the harass-
ment and irrespective of their response upon 
becoming aware. Brief for Petitioners 36 
(quoting Dept. of Education, Office for Civil 
Rights, Sexual Harassment Policy Guidance: 
Harrassment of Students by School Employ-
ees, Other Students, or Third Parties, 62 
Fed.Reg. 12034, 12039 (1997) (1997 Policy 
Guidance)); Brief for United States as Ami-
cus Curiae 14. That rule is an expression of 
respondeat superior liability, i.e., vicarious or 
imputed liability, see Restatement 
§ 219(2)(d), under which recovery in dam-
ages against a school district would generally 
follow whenever a teacher's authority over a 
student facilitates the harassment. Second, 
petitioners and the United States submit that 
a school district should at a minimum be 
liable for damages based on a theory of 
constructive notice, i.e., where the district 
knew or "should have known" about harass-
ment but failed to uncover and eliminate it. 
Brief for Petitioners 28; Brief for United 
States as Amicus Curiae 15-16; see Restate-
ment § 219(2)(b). Both standards would al-
low a damages recovery in a broader range 
of situations than the rule adopted by the 

J 3Court of Appeals, which hinges on actual 
knowledge by a school official with authority 
to end the harassment. 

Whether educational institutions can be 
said to violate Title IX based solely on princi-
ples of respondeat superior or constructive 
notice was not resolved by Franklin's cita-
tion of Meritor. That reference to Meritor 
was made with regard to the general proposi-
tion that sexual harassment can constitute 
discrimination on the basis of sex under Title 
IX, see Oncale v. Sundowner Offshore Ser-
vices, Inc., 523 U.S. 75, 80-81, 118 S.Ct. 998, 
1002-1003, 140 L.Ed.2d 201 (1998), an issue 
not in dispute here. In fact, the school dis-
trict's liability in Franklin did not necessari-
ly turn on principles of imputed liability or 
constructive notice, as there was evidence 
that school officials knew about the harass-
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school administrators knew about the harass-
ment but took no action, even to the point of
dissuading her from initiating charges.  See
id., at 63–64, 112 S.Ct., at 1031–1032.  The
lower courts dismissed Franklin’s complaint
against the school district on the ground that
the implied right of action under Title IX, as
a categorical matter, does not encompass re-
covery in damages.  We reversed the lower
courts’ blanket rule, concluding that Title IX
supports a private action for damages, at
least ‘‘in a case such as this, in which inten-
tional discrimination is alleged.’’  See id., at
74–75, 103 S.Ct., at 2884–2885.  Franklin
thereby establishes that a school district can
be held liable in damages in cases involving a
teacher’s sexual harassment of a student;
the decision, however, does not purport to
define the contours of that liability.

We face that issue squarely in this case.
Petitioners, joined by the United States as
amicus curiae, would invoke standards used
by the Courts of Appeals in Title VII cases
involving a supervisor’s sexual harassment of
an employee in the workplace.  In support of
that approach, they point to a passage in
Franklin in which we stated:  ‘‘Unquestion-
ably, Title IX placed on the Gwinnett County
Public Schools the duty not to discriminate
on the basis of sex, and ‘when a supervisor
sexually harasses a subordinate because of
the subordinate’s sex, that supervisor ‘‘dis-
criminate[s]’’ on the basis of sex.’  Meritor
Sav. Bank, FSB v. Vinson, 477 U.S. 57, 64,
106 S.Ct. 2399, 2404, 91 L.Ed.2d 49 (1986).
We believe the same rule should apply when
a teacher sexually harasses and abuses a
student.’’  Id., at 75, 112 S.Ct., at 1037.
S 282Meritor Savings Bank, FSB v. Vinson,
477 U.S. 57, 106 S.Ct. 2399, 91 L.Ed.2d 49
(1986), directs courts to look to common law
agency principles when assessing an employ-
er’s liability under Title VII for sexual
harassment of an employee by a supervisor.
See id., at 72, 106 S.Ct., at 2408.  Petitioners
and the United States submit that, in light of
Franklin’s comparison of teacher-student
harassment with supervisor-employee
harassment, agency principles should like-
wise apply in Title IX actions.

Specifically, they advance two possible
standards under which Lago Vista would be

liable for Waldrop’s conduct.  First, relying
on a 1997 ‘‘Policy Guidance’’ issued by the
Department of Education, they would hold a
school district liable in damages under Title
IX where a teacher is ‘‘ ‘aided in carrying out
the sexual harassment of students by his or
her position of authority with the institu-
tion,’ ’’ irrespective of whether school district
officials had any knowledge of the harass-
ment and irrespective of their response upon
becoming aware.  Brief for Petitioners 36
(quoting Dept. of Education, Office for Civil
Rights, Sexual Harassment Policy Guidance:
Harrassment of Students by School Employ-
ees, Other Students, or Third Parties, 62
Fed.Reg. 12034, 12039 (1997) (1997 Policy
Guidance));  Brief for United States as Ami-
cus Curiae 14.  That rule is an expression of
respondeat superior liability, i.e., vicarious or
imputed liability, see Restatement
§ 219(2)(d), under which recovery in dam-
ages against a school district would generally
follow whenever a teacher’s authority over a
student facilitates the harassment.  Second,
petitioners and the United States submit that
a school district should at a minimum be
liable for damages based on a theory of
constructive notice, i.e., where the district
knew or ‘‘should have known’’ about harass-
ment but failed to uncover and eliminate it.
Brief for Petitioners 28;  Brief for United
States as Amicus Curiae 15–16;  see Restate-
ment § 219(2)(b).  Both standards would al-
low a damages recovery in a broader range
of situations than the rule adopted by the
S 283Court of Appeals, which hinges on actual
knowledge by a school official with authority
to end the harassment.

Whether educational institutions can be
said to violate Title IX based solely on princi-
ples of respondeat superior or constructive
notice was not resolved by Franklin’s cita-
tion of Meritor.  That reference to Meritor
was made with regard to the general proposi-
tion that sexual harassment can constitute
discrimination on the basis of sex under Title
IX, see Oncale v. Sundowner Offshore Ser-
vices, Inc., 523 U.S. 75, 80–81, 118 S.Ct. 998,
1002–1003, 140 L.Ed.2d 201 (1998), an issue
not in dispute here.  In fact, the school dis-
trict’s liability in Franklin did not necessari-
ly turn on principles of imputed liability or
constructive notice, as there was evidence
that school officials knew about the harass-
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ment but took no action to stop it. See 503 
U.S., at 63-64, 112 S.Ct., at 1031-1032. 
Moreover, Meritor's rationale for concluding 
that agency principles guide the liability in-
quiry under Title VII rests on an aspect of 
that statute not found in Title IX: Title VII, 
in which the prohibition against employment 
discrimination runs against "an employer," 
42 U.S.C. § 2000e-2(a), explicitly defines 
"employer" to include "any agent," 
§ 2000e(b). See Meritor, supra, at 72, 106 
S.Ct., at 2408. Title IX contains no compara-
ble reference to an educational institution's 
"agents," and so does not expressly call for 
application of agency principles. 

In this case, moreover, petitioners seek not 
just to establish a Title IX violation but to 
recover damages based on theories of re-
spondeat superior and constructive notice. 
It is that aspect of their action, in our view, 
that is most critical to resolving the case. 
Unlike Title IX, Title VII contains an ex-
press cause of action, § 2000e-5(f), and spe-
cifically provides for relief in the form of 
monetary damages, § 1981a. Congress 
therefore has directly addressed the subject 
of damages relief under Title VII and has set 
out the particular situations in which dam-
ages are available as well as the maximum 
amounts recoverable. § 1981a(b). With re-
spect to Title IX, however, the private right 
of action is judiciallthmimplied, see Cannon, 
441 U.S., at 717, 99 S.Ct., at 1968, and there 
is thus no legislative expression of the scope 
of available remedies, including when it is 
appropriate to award monetary damages. In 
addition, although the general presumption 
that courts can award any appropriate relief 
in an established cause of action, e.g., Bell v. 
Hood, 327 U.S. 678, 684, 66 S.Ct. 773, 776-
777, 90 L.Ed. 939 (1946), coupled with Con-
gress' abrogation of the States' Eleventh 
Amendment immunity under Title IX, see 42 
U.S.C. § 2000d-7, led us to conclude in 
Franklin that Title IX recognizes a damages 
remedy, 503 U.S., at 68-73, 112 S.Ct., at 
1033-1037; see id., at 78, 112 S.Ct., at 1039 
(SCALIA, J., concurring in judgment), we 
did so in response to lower court decisions 
holding that Title IX does not support dam-
ages relief at all. We made no effort in 

Franklin to delimit the circumstances in 
which a damages remedy should lie. 

III 

[1, 2] Because the private right of action 
under Title IX is judicially implied, we have a 
measure of latitude to shape a sensible reme-
dial scheme that best comports with the stat-
ute. See, e.g., Musick, Peeler & Garrett v. 
Employers Ins. of Wausau, 508 U.S. 286, 
292-293, 113 S.Ct. 2085, 2089-2090, 124 
L.Ed.2d 194 (1993); Virginia Bankshares, 
Inc. v. Sandberg, 501 U.S. 1083, 1104, 111 
S.Ct. 2749, 2764, 115 L.Ed.2d 929 (1991). 
That endeavor inherently entails a degree of 
speculation, since it addresses an issue on 
which Congress has not specifically spoken. 
See, e.g., Lampf, Pleva, Lipkinc4 Prupis & 
Petigrow v. Gilbertson, 501 U.S. 350, 359, 111 
S.Ct. 2773, 2780, 115 L.Ed.2d 321 (1991). To 
guide the analysis, we generally examine the 
relevant statute to ensure that we do not 
fashion the scope of an implied right in a 
manner at odds with the statutory structure 
and purpose. See Musick, Peeler, 508 U.S., 
at 294-297, 113 S.Ct., at 2089-2091; id., at 
300, 113 S.Ct., at 2092-2093 (THOMAS, J., 
dissenting); Virginia Bankshares, supra, at 
1102, 111 S.Ct., at 2763. 

[3] Those considerations, we think, are 
pertinent not only to the scope of the implied 
right, but also to the scope of the available 
remedies. See Transamerica Mortgage Ad-
visors, Inc. v. Lewis, 444 U.S. 11, 100 S.Ct. 
242, 62 L.Ed.2d 146 (1979); see also Frank-
lin, supra,125at 77-78, 112 S.Ct., at 1038-
1039 (SCALIA, J., concurring in judgment). 
We suggested as much in Franklin, where 
we recognized "the general rule that all ap-
propriate relief is available in an action 
brought to vindicate a federal right," but 
indicated that the rule must be reconciled 
with congressional purpose. 503 U.S., at 68, 
112 S.Ct., at 1033-1034. The "general rule," 
that is, "yields where necessary to carry out 
the intent of Congress or to avoid frustrating 
the purposes of the statute involved." 
Guardians Assn. v. Civil Serv. Comm'n of 
New York City, 463 U.S. 582, 595, 103 S.Ct. 
3221, 3228-3229, 77 L.Ed.2d 866 (1983) (opin-
ion of White, J.); cf., Cannon, 441 U.S., at 
703, 99 S.Ct., at 1960-1961 ("[A] private rem-
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ment but took no action to stop it.  See 503
U.S., at 63–64, 112 S.Ct., at 1031–1032.
Moreover, Meritor’s rationale for concluding
that agency principles guide the liability in-
quiry under Title VII rests on an aspect of
that statute not found in Title IX:  Title VII,
in which the prohibition against employment
discrimination runs against ‘‘an employer,’’
42 U.S.C. § 2000e–2(a), explicitly defines
‘‘employer’’ to include ‘‘any agent,’’
§ 2000e(b).  See Meritor, supra, at 72, 106
S.Ct., at 2408.  Title IX contains no compara-
ble reference to an educational institution’s
‘‘agents,’’ and so does not expressly call for
application of agency principles.

In this case, moreover, petitioners seek not
just to establish a Title IX violation but to
recover damages based on theories of re-
spondeat superior and constructive notice.
It is that aspect of their action, in our view,
that is most critical to resolving the case.
Unlike Title IX, Title VII contains an ex-
press cause of action, § 2000e–5(f), and spe-
cifically provides for relief in the form of
monetary damages, § 1981a.  Congress
therefore has directly addressed the subject
of damages relief under Title VII and has set
out the particular situations in which dam-
ages are available as well as the maximum
amounts recoverable.  § 1981a(b).  With re-
spect to Title IX, however, the private right
of action is judicially S 284implied, see Cannon,
441 U.S., at 717, 99 S.Ct., at 1968, and there
is thus no legislative expression of the scope
of available remedies, including when it is
appropriate to award monetary damages.  In
addition, although the general presumption
that courts can award any appropriate relief
in an established cause of action, e.g., Bell v.
Hood, 327 U.S. 678, 684, 66 S.Ct. 773, 776–
777, 90 L.Ed. 939 (1946), coupled with Con-
gress’ abrogation of the States’ Eleventh
Amendment immunity under Title IX, see 42
U.S.C. § 2000d–7, led us to conclude in
Franklin that Title IX recognizes a damages
remedy, 503 U.S., at 68–73, 112 S.Ct., at
1033–1037;  see id., at 78, 112 S.Ct., at 1039
(SCALIA, J., concurring in judgment), we
did so in response to lower court decisions
holding that Title IX does not support dam-
ages relief at all.  We made no effort in

Franklin to delimit the circumstances in
which a damages remedy should lie.

III
[1, 2] Because the private right of action

under Title IX is judicially implied, we have a
measure of latitude to shape a sensible reme-
dial scheme that best comports with the stat-
ute.  See, e.g., Musick, Peeler & Garrett v.
Employers Ins. of Wausau, 508 U.S. 286,
292–293, 113 S.Ct. 2085, 2089–2090, 124
L.Ed.2d 194 (1993);  Virginia Bankshares,
Inc. v. Sandberg, 501 U.S. 1083, 1104, 111
S.Ct. 2749, 2764, 115 L.Ed.2d 929 (1991).
That endeavor inherently entails a degree of
speculation, since it addresses an issue on
which Congress has not specifically spoken.
See, e.g., Lampf, Pleva, Lipkind, Prupis &
Petigrow v. Gilbertson, 501 U.S. 350, 359, 111
S.Ct. 2773, 2780, 115 L.Ed.2d 321 (1991).  To
guide the analysis, we generally examine the
relevant statute to ensure that we do not
fashion the scope of an implied right in a
manner at odds with the statutory structure
and purpose.  See Musick, Peeler, 508 U.S.,
at 294–297, 113 S.Ct., at 2089–2091;  id., at
300, 113 S.Ct., at 2092–2093 (THOMAS, J.,
dissenting);  Virginia Bankshares, supra, at
1102, 111 S.Ct., at 2763.

[3] Those considerations, we think, are
pertinent not only to the scope of the implied
right, but also to the scope of the available
remedies.  See Transamerica Mortgage Ad-
visors, Inc. v. Lewis, 444 U.S. 11, 100 S.Ct.
242, 62 L.Ed.2d 146 (1979);  see also Frank-
lin, supra, S 285at 77–78, 112 S.Ct., at 1038–
1039 (SCALIA, J., concurring in judgment).
We suggested as much in Franklin, where
we recognized ‘‘the general rule that all ap-
propriate relief is available in an action
brought to vindicate a federal right,’’ but
indicated that the rule must be reconciled
with congressional purpose.  503 U.S., at 68,
112 S.Ct., at 1033–1034.  The ‘‘general rule,’’
that is, ‘‘yields where necessary to carry out
the intent of Congress or to avoid frustrating
the purposes of the statute involved.’’
Guardians Assn. v. Civil Serv. Comm’n of
New York City, 463 U.S. 582, 595, 103 S.Ct.
3221, 3228–3229, 77 L.Ed.2d 866 (1983) (opin-
ion of White, J.);  cf., Cannon, 441 U.S., at
703, 99 S.Ct., at 1960–1961 (‘‘[A] private rem-
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edy should not be implied if it would frus-
trate the underlying purpose of the legisla-
tive scheme"). 

[4, 5] Applying those principles here, we 
conclude that it would "frustrate the pur-
poses" of Title IX to permit a damages re-
covery against a school district for a teach-
er's sexual harassment of a student based on 
principles of respondeat superior or con-
structive notice, i.e., without actual notice to 
a school district official. Because Congress 
did not expressly create a private right of 
action under Title IX, the statutory text does 
not shed light on Congress' intent with re-
spect to the scope of available remedies. 
Franklin, 503 U.S., at 71, 112 S.Ct., at 1035-
1036; id., at 76, 112 S.Ct., at 1038 (SCALIA, 
J., concurring in judgment). Instead, "we 
attempt to infer how the [1972] Congress 
would have addressed the issue had the . . . 
action been included as an express provision 
in the" statute. Central Bank of Denver, 
N.A. v. First Interstate Bank of Denver, N. 
A., 511 U.S. 164, 178, 114 S.Ct. 1439, 1448, 
128 L.Ed.2d 119 (1994) (internal quotation 
marks omitted); see Musick, Peeler, supra, 
at 294-295, 113 S.Ct., at 2089-2090; North 
Haven Bd. of Ed. v. Bell, 456 U.S. 512, 529, 
102 S.Ct. 1912, 1922, 72 L.Ed.2d 299 (1982). 

As a general matter, it does not appear 
that Congress contemplated unlimited recov-
ery in damages against a funding recipient 
where the recipient is unaware of discrimina-
tion in its programs. When Title IX was 
enacted in 1972, the principal civil rights 
statutes containing an express right of action 
did not provide for recovery of monetary 
damages at all, instead allowing only injunc-
tive and equitable relief. See 421z6U.S.C. 

2000a-3(a) (1970 ed.); §§, 2000e-5(e), (g) 
(1970 ed., Supp. II). It was not until 1991 
that Congress made damages available under 
Title VII, and even then, Congress carefully 
limited the amount recoverable in any indi-
vidual case, calibrating the maximum recov-
ery to the size of the employer. See 42 
U.S.C. § 1981a(b)(3). Adopting petitioners' 
position would amount, then, to allowing un-
limited recovery of damages under Title IX 
where Congress has not spoken on the sub-
ject of either the right or the remedy, and in 
the face of evidence that when Congress 

1997 

expressly considered both in Title WI it 
restricted the amount of damages available. 

[6, 7] Congress enacted Title IX in 1972 
with two principal objectives in mind: "[T]o 
avoid the use of federal resources to support 
discriminatory practices" and "to provide in-
dividual citizens effective protection against 
those practices." Cannon, supra, at 704, 99 
S.Ct., at 1961-1962. The statute was mod-
eled after Title VI of the Civil Rights Act of 
1964, see 441 U.S., at 694-696, 99 S.Ct., at 
1956-1958; Grove City College v. Bell, 465 
U.S. 555, 566, 104 S.Ct. 1211, 1217-1218, 79 
L.Ed.2d 516 (1984), which is parallel to Title 
IX except that it prohibits race discrimina-
tion, not sex discrimination, and applies in all 
programs receiving federal funds, not only in 
education programs. See 42 U.S.C. § 2000d 
et seq. The two statutes operate in the same 
manner, conditioning an offer of federal fund-
ing on a promise by the recipient not to 
discriminate, in what amounts essentially to a 
contract between the Government and the 
recipient of funds. See Guardians, 463 U.S., 
at 599, 103 S.Ct., at 3231 (opinion of White, 
J.); id., at 609, 103 S.Ct., at 3236 (Powell, J., 
concurring in judgment); cf. Pennhurst State 
School and Hospital v. Halderman, 451 U.S. 
1, 17, 101 S.Ct. 1531, 1539-1540, 67 L.Ed.2d 
694 (1981). 

That contractual framework distinguishes 
Title IX from Title VII, which is framed in 
terms not of a condition but of an outright 
prohibition. Title WI applies to all employ-
ers without regard to federal funding and 
aims broadly to "eradicat[e] discrimination 
throughout the economy." Landgraf v. USI 
Film Products, 511 U.S. 244, 254, 114 S.Ct. 
1483, 1491, 128 L.Ed.2d 229 (1994) (internal 
qu tion287 marks omitted). Title VII, 
moreover, seeks to "make persons whole for 
injuries suffered through past discrimina-
tion." Ibid. (internal quotation marks omit-
ted). Thus, whereas Title WI aims centrally 
to compensate victims of discrimination, Title 
IX focuses more on "protecting" individuals 
from discriminatory practices carried out by 
recipients of federal funds. Cannon, supra, 
at 704, 99 S.Ct., at 1961-1962. That might 
explain why, when the Court first recognized 
the implied right under Title IX in Cannon, 
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edy should not be implied if it would frus-
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tive scheme’’).
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expressly considered both in Title VII it
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education programs.  See 42 U.S.C. § 2000d
et seq.  The two statutes operate in the same
manner, conditioning an offer of federal fund-
ing on a promise by the recipient not to
discriminate, in what amounts essentially to a
contract between the Government and the
recipient of funds.  See Guardians, 463 U.S.,
at 599, 103 S.Ct., at 3231 (opinion of White,
J.);  id., at 609, 103 S.Ct., at 3236 (Powell, J.,
concurring in judgment);  cf. Pennhurst State
School and Hospital v. Halderman, 451 U.S.
1, 17, 101 S.Ct. 1531, 1539–1540, 67 L.Ed.2d
694 (1981).

That contractual framework distinguishes
Title IX from Title VII, which is framed in
terms not of a condition but of an outright
prohibition.  Title VII applies to all employ-
ers without regard to federal funding and
aims broadly to ‘‘eradicat[e] discrimination
throughout the economy.’’  Landgraf v. USI
Film Products, 511 U.S. 244, 254, 114 S.Ct.
1483, 1491, 128 L.Ed.2d 229 (1994) (internal
quoStation287 marks omitted).  Title VII,
moreover, seeks to ‘‘make persons whole for
injuries suffered through past discrimina-
tion.’’  Ibid.  (internal quotation marks omit-
ted).  Thus, whereas Title VII aims centrally
to compensate victims of discrimination, Title
IX focuses more on ‘‘protecting’’ individuals
from discriminatory practices carried out by
recipients of federal funds.  Cannon, supra,
at 704, 99 S.Ct., at 1961–1962.  That might
explain why, when the Court first recognized
the implied right under Title IX in Cannon,
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the opinion referred to injunctive or equita-
ble relief in a private action, see 441 U.S., at 
705, and n. 38, 710, n. 44, 711, 99 S.Ct., at 
1962, and n. 38, 1964, n. 44, 1965, but not to a 
damages remedy. 

[81 Title IX's contractual nature has im-
plications for our construction of the scope of 
available remedies. When Congress attaches 
conditions to the award of federal funds un-
der its spending power, U.S. Const., Art. I, 
§ 8, cl. 1, as it has in Title IX and Title VI, 
we examine closely the propriety of private 
actions holding the recipient liable in mone-
tary damages for noncompliance with the 
condition. See Franklin, supra, at 74-75, 
112 S.Ct., at 1037; Guardians, supra, at 
596-603, 103 S.Ct., at 3229-3230 (White, J.); 
see generally Pennhurst, supra, at 28-29, 
101 S.Ct., at 1545-1546. Our central concern 
in that regard is with ensuring that "the 
receiving entity of federal funds [has] notice 
that it will be liable for a monetary award." 
Franklin, supra, at 74, 112 S.Ct., at 1037. 
Justice White's opinion announcing the 
Court's judgment in Guardians Assn. v. Civ-
il Serv. Comm'n of New York City, for in-
stance, concluded that the relief in an action 
under Title VI alleging unintentional discrim-
ination should be prospective only, because 
where discrimination is unintentional, "it is 
surely not obvious that the grantee was 
aware that it was administering the program 
in violation of the [condition]." 463 U.S., at 
598, 103 S.Ct., at 3230. We confront similar 
concerns here. If a school district's liability 
for a teacher's sexual harassment rests on 
principles of constructive notice or responde-
at superior, it will likewise be the case that 
the recipient of funds was unaware of the 
discrimination. It is sensible to a ume288
that Congress did not envision a recipient's 
liability in damages in that situation. See 
Rosa H., 106 F.3d, at 654 ("When the school 
board accepted federal funds, it agreed not to 
discriminate on the basis of sex. We think it 
unlikely that it further agreed to suffer liabil-
ity whenever its employees discriminate on 
the basis of sex"). 

Most significantly, Title IX contains impor-
tant clues that Congress did not intend to 
allow recovery in damages where liability 
rests solely on principles of vicarious liability 

or constructive notice. Title IX's express 
means of enforcement—by administrative 
agencies—operates on an assumption of actu-
al notice to officials of the funding recipient. 
The statute entitles agencies who disburse 
education funding to enforce their rules im-
plementing the nondiscrimination mandate 
through proceedings to suspend or terminate 
funding or through "other means authorized 
by law." 20 U.S.C. § 1682. Significantly, 
however, an agency may not initiate enforce-
ment proceedings until it "has advised the 
appropriate person or persons of the failure 
to comply with the requirement and has de-
termined that compliance cannot be secured 
by voluntary means." Ibid. The administra-
tive regulations implement that obligation, 
requiring resolution of compliance issues "by 
informal means whenever possible," 34 CFR 
§ 100.7(d) (1997), and prohibiting commence-
ment of enforcement proceedings until the 
agency has determined that voluntary com-
pliance is unobtainable and "the recipient . . . 
has been notified of its failure to comply and 
of the action to be taken to effect compli-
ance," § 100.8(d); see § 100.8(c). 

In the event of a violation, a funding recip-
ient may be required to take "such remedial 
action as [is] deem[ed] necessary to over-
come the effects of [the] discrimination." 
§ 106.3. While agencies have conditioned 
continued funding on providing equitable re-
lief to the victim, see, e.g., North Haven, 456 
U.S., at 518, 102 S.Ct., at 1916 (reinstate-
ment of employee), the regulations do not 
appear to contemplate a condition ordeiLg289
payment of monetary damages, and there is 
no indication that payment of damages has 
been demanded as a condition of finding a 
recipient to be in compliance with the stat-
ute. See Brief for United States as Amicus 
Curiae in Franklin v. Gwinnett County 
School District, 0.T.1991, No. 90-918, p. 24. 
In Franklin, for instance, the Department of 
Education found a violation of Title IX but 
determined that the school district came into 
compliance by virtue of the offending teach-
er's resignation and the district's institution 
of a grievance procedure for sexual harass-
ment complaints. 503 U.S., at 64, n. 3, 112 
S.Ct., at 1032, n. 3. 
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al notice to officials of the funding recipient.
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education funding to enforce their rules im-
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through proceedings to suspend or terminate
funding or through ‘‘other means authorized
by law.’’  20 U.S.C. § 1682.  Significantly,
however, an agency may not initiate enforce-
ment proceedings until it ‘‘has advised the
appropriate person or persons of the failure
to comply with the requirement and has de-
termined that compliance cannot be secured
by voluntary means.’’  Ibid.  The administra-
tive regulations implement that obligation,
requiring resolution of compliance issues ‘‘by
informal means whenever possible,’’ 34 CFR
§ 100.7(d) (1997), and prohibiting commence-
ment of enforcement proceedings until the
agency has determined that voluntary com-
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has been notified of its failure to comply and
of the action to be taken to effect compli-
ance,’’ § 100.8(d);  see § 100.8(c).

In the event of a violation, a funding recip-
ient may be required to take ‘‘such remedial
action as [is] deem[ed] necessary to over-
come the effects of [the] discrimination.’’
§ 106.3.  While agencies have conditioned
continued funding on providing equitable re-
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payment of monetary damages, and there is
no indication that payment of damages has
been demanded as a condition of finding a
recipient to be in compliance with the stat-
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Presumably, a central purpose of requiring 
notice of the violation "to the appropriate 
person" and an opportunity for voluntary 
compliance before administrative enforce-
ment proceedings can commence is to avoid 
diverting education funding from beneficial 
uses where a recipient was unaware of dis-
crimination in its programs and is willing to 
institute prompt corrective measures. The 
scope of private damages relief proposed by 
petitioners is at odds with that basic objec-
tive. When a teacher's sexual harassment is 
imputed to a school district or when a school 
district is deemed to have "constructively" 
known of the teacher's harassment, by as-
sumption the district had no actual knowl-
edge of the teacher's conduct. Nor, of 
course, did the district have an opportunity 
to take action to end the harassment or to 
limit further harassment. 

It would be unsound, we think, for a stat-
ute's express system of enforcement to re-
quire notice to the recipient and an opportu-
nity to come into voluntary compliance while 
a judicially implied system of enforcement 
permits substantial liability without regard to 
the recipient's knowledge or its corrective 
actions upon receiving notice. Cf. Central 
Bank of Denver, N.A. v. First Interstate 
Bank of Denver, N. A., 511 U.S., at 180, 114 
S.Ct., at 1449 ("[I]t would be 'anomalous to 
impute to Congress an intention to expand 
the plaintiff class for a judicially implied 
cause of action beyond the bounds it delineat-
ed forlzocomparable express causes of ac-
tion' "), quoting Blue Chip Stamps v. Manor 
Drug Stores, 421 U.S. 723, 736, 95 S.Ct. 1917, 
1925-1926, 44 L.Ed.2d 539 (1975). More-
over, an award of damages in a particular 
case might well exceed a recipient's level of 
federal funding. See Tr. of Oral Arg. 35 
(Lago Vista's federal funding for 1992-1993 
was roughly $120,000). Where a statute's 
express enforcement scheme hinges its most 
severe sanction on notice and unsuccessful 
efforts to obtain compliance, we cannot at-
tribute to Congress the intention to have 
implied an enforcement scheme that allows 
imposition of greater liability without compa-
rable conditions. 

1999 

IV 

[9] Because the express remedial scheme 
under Title IX is predicated upon notice to 
an "appropriate person" and an opportunity 
to rectify any violation, 20 U.S.C. § 1682, we 
conclude, in the absence of further direction 
from Congress, that the implied damages 
remedy should be fashioned along the same 
lines. An "appropriate person" under § 1682 
is, at a minimum, an official of the recipient 
entity with authority to take corrective action 
to end the discrimination. Consequently, in 
cases like this one that do not involve official 
policy of the recipient entity, we hold that a 
damages remedy will not lie under Title IX 
unless an official who at a minimum has 
authority to address the alleged discrimina-
tion and to institute corrective measures on 
the recipient's behalf has actual knowledge of 
discrimination in the recipient's programs 
and fails adequately to respond. 

[10] We think, moreover, that the re-
sponse must amount to deliberate indiffer-
ence to discrimination. The administrative 
enforcement scheme presupposes that an of-
ficial who is advised of a Title IX violation 
refuses to take action to bring the recipient 
into compliance. The premise, in other 
words, is an official decision by the recipient 
not to remedy the violation. That framework 
finds a rough parallel in the standard of 
deliberate indifference. Under a lower stan-
dard, there would be a risk that the recipient 
would be liable in darages291 not for its own 
official decision but instead for its employees' 
independent actions. Comparable consider-
ations led to our adoption of a deliberate 
indifference standard for claims under 
§ 1983 alleging that a municipality's actions 
in failing to prevent a deprivation of federal 
rights was the cause of the violation. See 
Board of Comm'rs of Bryan Cty. v. Brown, 
520 U.S. 397, 117 S.Ct. 1382, 137 L.Ed.2d 626 
(1997); Canton v. Harris, 489 U.S. 378, 388-
392, 109 S.Ct. 1197, 1204-1207, 103 L.Ed.2d 
412 (1989); see also Collins v. Harker 
Heights, 503 U.S. 115, 123-124, 112 S.Ct. 
1061, 1067-1068, 117 L.Ed.2d 261 (1992). 

[11-13] Applying the framework to this 
case is fairly straightforward, as petitioners 
do not contend they can prevail under an 
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cases like this one that do not involve official
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damages remedy will not lie under Title IX
unless an official who at a minimum has
authority to address the alleged discrimina-
tion and to institute corrective measures on
the recipient’s behalf has actual knowledge of
discrimination in the recipient’s programs
and fails adequately to respond.

[10] We think, moreover, that the re-
sponse must amount to deliberate indiffer-
ence to discrimination.  The administrative
enforcement scheme presupposes that an of-
ficial who is advised of a Title IX violation
refuses to take action to bring the recipient
into compliance.  The premise, in other
words, is an official decision by the recipient
not to remedy the violation.  That framework
finds a rough parallel in the standard of
deliberate indifference.  Under a lower stan-
dard, there would be a risk that the recipient
would be liable in damSages291 not for its own
official decision but instead for its employees’
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actual notice standard. The only official al-
leged to have had information about Wal-
drop's misconduct is the high school princi-
pal. That information, however, consisted of 
a complaint from parents of other students 
charging only that Waldrop had made inap-
propriate comments during class, which was 
plainly insufficient to alert the principal to 
the possibility that Waldrop was involved in a 
sexual relationship with a student. Lago 
Vista, moreover, terminated Waldrop's em-
ployment upon learning of his relationship 
with Gebser. Justice STEVENS points out 
in his dissenting opinion that Waldrop of 
course had knowledge of his own actions. 
See post, at 2003, n. 8. Where a school 
district's liability rests on actual notice prin-
ciples, however, the knowledge of the wrong-
doer himself is not pertinent to the analysis. 
See Restatement § 280. 

[14-16] Petitioners focus primarily on 
Lago Vista's asserted failure to promulgate 
and publicize an effective policy and griev-
ance procedure for sexual harassment claims. 
They point to Department of Education reg-
ulations requiring each funding recipient to 
"adopt and publish grievance procedures pro-
viding for prompt and equitable resolution" 
of discrimination complaints, 34 C.F.R. 
§ 106.8(b) (1997), and to notify students and 
others that "it does not discriminate on the 
basis of sex in the educational programs or 
activities which it operates," § 106.9(a). 
Lago Vista's alleged failure to comply with 
thelz2regulations, however, does not estab-
lish the requisite actual notice and deliberate 
indifference. And in any event, the failure to 
promulgate a grievance procedure does not 
itself constitute "discrimination" under Title 
IX. Of course, the Department of Education 
could enforce the requirement administra-
tively: Agencies generally have authority to 
promulgate and enforce requirements that 
effectuate the statute's nondiscrimination 
mandate, 20 U.S.C. § 1682, even if those 
requirements do not purport to represent a 
definition of discrimination under the statute. 
E.g., Grove City, 465 U.S., at 574-575, 104 
S.Ct., at 1221-1222 (permitting administra-
tive enforcement of regulation requiring col-
lege to execute an "Assurance of Compli-
ance" with Title IX). We have never held, 

however, that the implied private right of 
action under Title IX allows recovery in dam-
ages for violation of those sorts of adminis-
trative requirements. 

V 

The number of reported cases involving 
sexual harassment of students in schools con-
firms that harassment unfortunately is an all 
too common aspect of the educational experi-
ence. No one questions that a student suf-
fers extraordinary harm when subjected to 
sexual harassment and abuse by a teacher, 
and that the teacher's conduct is reprehensi-
ble and undermines the basic purposes of the 
educational system. The issue in this case, 
however, is whether the independent miscon-
duct of a teacher is attributable to the school 
district that employs him under a specific 
federal statute designed primarily to prevent 
recipients of federal financial assistance from 
using the funds in a discriminatory manner. 
Our decision does not affect any right of 
recovery that an individual may have against 
a school district as a matter of state law or 
against the teacher in his individual capacity 
under state law or under 42 U.S.C. § 1983. 
Until Congress speaks directly on the sub-
ject, however, we will not hold a school dis-
trict liable in damages under Title IX for a 
teacher's sexual harassment of a student ab-
sent actual notice and diiberate293 indiffer-
ence. We therefore affirm the judgment of 
the Court of Appeals. 

It is so ordered. 

Justice STEVENS, with whom Justice 
SOUTER, Justice GINSBURG, and Justice 
BREYER join, dissenting. 

The question that the petition for certiora-
ri asks us to address is whether the Lago 
Vista Independent School District (respon-
dent) is liable in damages for a violation of 
Title IX of the Education Amendments of 
1972, 20 U.S.C. § 1681 et seq. (Title IX). 
The Court provides us with a negative an-
swer to that question because respondent did 
not have actual notice of, and was not delib-
erately indifferent to, the odious misconduct 
of one of its teachers. As a basis for its 
decision, the majority relies heavily on the 
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actual notice standard.  The only official al-
leged to have had information about Wal-
drop’s misconduct is the high school princi-
pal.  That information, however, consisted of
a complaint from parents of other students
charging only that Waldrop had made inap-
propriate comments during class, which was
plainly insufficient to alert the principal to
the possibility that Waldrop was involved in a
sexual relationship with a student.  Lago
Vista, moreover, terminated Waldrop’s em-
ployment upon learning of his relationship
with Gebser.  Justice STEVENS points out
in his dissenting opinion that Waldrop of
course had knowledge of his own actions.
See post, at 2003, n. 8.  Where a school
district’s liability rests on actual notice prin-
ciples, however, the knowledge of the wrong-
doer himself is not pertinent to the analysis.
See Restatement § 280.

[14–16] Petitioners focus primarily on
Lago Vista’s asserted failure to promulgate
and publicize an effective policy and griev-
ance procedure for sexual harassment claims.
They point to Department of Education reg-
ulations requiring each funding recipient to
‘‘adopt and publish grievance procedures pro-
viding for prompt and equitable resolution’’
of discrimination complaints, 34 C.F.R.
§ 106.8(b) (1997), and to notify students and
others that ‘‘it does not discriminate on the
basis of sex in the educational programs or
activities which it operates,’’ § 106.9(a).
Lago Vista’s alleged failure to comply with
the S 292regulations, however, does not estab-
lish the requisite actual notice and deliberate
indifference.  And in any event, the failure to
promulgate a grievance procedure does not
itself constitute ‘‘discrimination’’ under Title
IX.  Of course, the Department of Education
could enforce the requirement administra-
tively:  Agencies generally have authority to
promulgate and enforce requirements that
effectuate the statute’s nondiscrimination
mandate, 20 U.S.C. § 1682, even if those
requirements do not purport to represent a
definition of discrimination under the statute.
E.g., Grove City, 465 U.S., at 574–575, 104
S.Ct., at 1221–1222 (permitting administra-
tive enforcement of regulation requiring col-
lege to execute an ‘‘Assurance of Compli-
ance’’ with Title IX).  We have never held,

however, that the implied private right of
action under Title IX allows recovery in dam-
ages for violation of those sorts of adminis-
trative requirements.

V

The number of reported cases involving
sexual harassment of students in schools con-
firms that harassment unfortunately is an all
too common aspect of the educational experi-
ence.  No one questions that a student suf-
fers extraordinary harm when subjected to
sexual harassment and abuse by a teacher,
and that the teacher’s conduct is reprehensi-
ble and undermines the basic purposes of the
educational system.  The issue in this case,
however, is whether the independent miscon-
duct of a teacher is attributable to the school
district that employs him under a specific
federal statute designed primarily to prevent
recipients of federal financial assistance from
using the funds in a discriminatory manner.
Our decision does not affect any right of
recovery that an individual may have against
a school district as a matter of state law or
against the teacher in his individual capacity
under state law or under 42 U.S.C. § 1983.
Until Congress speaks directly on the sub-
ject, however, we will not hold a school dis-
trict liable in damages under Title IX for a
teacher’s sexual harassment of a student ab-
sent actual notice and deSliberate293 indiffer-
ence.  We therefore affirm the judgment of
the Court of Appeals.

It is so ordered.

Justice STEVENS, with whom Justice
SOUTER, Justice GINSBURG, and Justice
BREYER join, dissenting.

The question that the petition for certiora-
ri asks us to address is whether the Lago
Vista Independent School District (respon-
dent) is liable in damages for a violation of
Title IX of the Education Amendments of
1972, 20 U.S.C. § 1681 et seq.  (Title IX).
The Court provides us with a negative an-
swer to that question because respondent did
not have actual notice of, and was not delib-
erately indifferent to, the odious misconduct
of one of its teachers.  As a basis for its
decision, the majority relies heavily on the
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notion that because the private cause of ac-
tion under Title IX is "judicially implied," the 
Court has "a measure of latitude" to use its 
own judgment in shaping a remedial scheme. 
See ante, at 1996. This assertion of lawmak-
ing authority is not faithful either to our 
precedents or to our duty to interpret, rather 
than to revise, congressional commands. 
Moreover, the majority's policy judgment 
about the appropriate remedy in this case 
thwarts the purposes of Title IX. 

I 

It is important to emphasize that in Can-
non v. University of Chicago, 441 U.S. 677, 
99 S.Ct. 1946, 60 L.Ed.2d 560 (1979), the 
Court confronted a question of statutory con-
struction. The decision represented our con-
sidered judgment about the intent of the 
Congress that enacted Title IX in 1972. Af-
ter noting that Title IX had been patterned 
after Title VI of the Civil Rights Act of 1964, 
which had been interpreted to include a pri-
vate right of action, we concluded that Con-
gress intended to authorize the same private 
enforcement of Title IX. 441 U.S., at 694-
698, 99 S.Ct., at 1956-1958; see also id., at 
703, 99 S.Ct., at 1961 ("We have no doubt 

1. We explained: "In 1972 when Title IX was 
enacted, the critical language in Title VI had 
already been construed as creating a private 
remedy. . . . It is always appropriate to assume 
that our elected representatives, like other citi-
zens, know the law; in this case, because of their 
repeated references to Title VI and its modes of 
enforcement, we are especially justified in pre-
suming both that those representatives were 
aware of the prior interpretation of Title VI and 
that that interpretation reflects their intent with 
respect to Title IX." 441 U.S., at 696-698, 99 
S.Ct., at 1957-1958. We also observed that 
"during the period between the enactment of 
Title VI in 1964 and the enactment of Title IX in 
1972, this Court had consistently found implied 
remedies—often in cases much less clear than 
this. It was after 1972 that this Court decided 
Cort v. Ash[, 422 U.S. 66, 95 S.Ct. 2080, 45 
L.Ed.2d 26 (1975),] and the other cases cited by 
the Court of Appeals in support of its strict 
construction of the remedial aspect of the statute. 
We, of course, adhere to the strict approach 
followed in our recent cases, but our evaluation 
of congressional action in 1972 must take into 
account its contemporary legal contest. In sum, 
it is not only appropriate but also realistic to 
presume that Congress was thoroughly familiar 
with these unusually important precedents from 
this and other federal courts and that it expected 

2001 

that Congress intended to create Title IX 
remedies comparable to those available un-
der Title VI and that it understood Title VI 
as1194authorizing an implied private cause of 
action for victims of the prohibited discrimi-
nation")' As long as the intent of Congress 
is clear, an implicit command has the same 
legal force as one that is explicit. The fact 
that a statute does not authorize a particular 
remedy "in so many words is no more signifi-
cant than the fact that it does not in terms 
authorize execution to issue on a judgment 
recovered under [the statute]." Deckert v. 
Independence Shares Corp., 311 U.S. 282, 
288, 61 S.Ct. 229, 233, 85 L.Ed. 189 (1940).2

In Franklin v. Gwinnett County Public 
Schools, 503 U.S. 60, 112 S.Ct. 1028, 117 
L.Ed.2d 208 (1992), we unanimously conclud-
ed that Title IX authorizelb5a high school 
student who had been sexually harassed by a 
sports coach/teacher to recover damages 
from the school district. That conclusion was 
supported by two considerations. In his 
opinion for the Court, Justice White first 
relied on the presumption that Congress in-
tends to authorize "all appropriate remedies" 
unless it expressly indicates otherwise. Id., 
at 66, 112 S.Ct., at 1032.3 He then noted 

its enactment to be interpreted in conformity 
with them." Id., at 698-699, 99 S.Ct., at 1957-
1959 (footnotes omitted). 

2. In Consolidated Rail Corporation v. Darrone, 
465 U.S. 624, 104 S.Ct. 1248, 79 L.Ed.2d 568 
(1984), we unanimously concluded that compa-
rable language in the statute prohibiting discrim-
ination against the handicapped by federal grant 
recipients authorized a private right of action for 
the recovery of backpay. That decision, like 
Cannon, relied on the fact that the comparable 
language in Title VI had authorized a private 
remedy. See 465 U.S., at 626, 635, 104 S.Ct., at 
1250, 1255. 

3. "In Marbury v. Madison, 1 Cranch 137, 163, 2 
L.Ed. 60 (1803), for example, Chief Justice Mar-
shall observed that our Government 'has been 
emphatically termed a government of laws, and 
not of men. It will certainly cease to deserve 
this high appellation, if the laws furnish no reme-
dy for the violation of a vested legal right.' This 
principle originated in the English common law, 
and Blackstone described it as 'a general and 
indisputable rule, that where there is a legal 
right, there is also a legal remedy, by suit or 
action at law, whenever that right is invaded.' 3 
W. Blackstone, Commentaries 23 (1783). See 
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notion that because the private cause of ac-
tion under Title IX is ‘‘judicially implied,’’ the
Court has ‘‘a measure of latitude’’ to use its
own judgment in shaping a remedial scheme.
See ante, at 1996.  This assertion of lawmak-
ing authority is not faithful either to our
precedents or to our duty to interpret, rather
than to revise, congressional commands.
Moreover, the majority’s policy judgment
about the appropriate remedy in this case
thwarts the purposes of Title IX.

I
It is important to emphasize that in Can-

non v. University of Chicago, 441 U.S. 677,
99 S.Ct. 1946, 60 L.Ed.2d 560 (1979), the
Court confronted a question of statutory con-
struction.  The decision represented our con-
sidered judgment about the intent of the
Congress that enacted Title IX in 1972.  Af-
ter noting that Title IX had been patterned
after Title VI of the Civil Rights Act of 1964,
which had been interpreted to include a pri-
vate right of action, we concluded that Con-
gress intended to authorize the same private
enforcement of Title IX.  441 U.S., at 694–
698, 99 S.Ct., at 1956–1958;  see also id., at
703, 99 S.Ct., at 1961 (‘‘We have no doubt

that Congress intended to create Title IX
remedies comparable to those available un-
der Title VI and that it understood Title VI
as S 294authorizing an implied private cause of
action for victims of the prohibited discrimi-
nation’’).1  As long as the intent of Congress
is clear, an implicit command has the same
legal force as one that is explicit.  The fact
that a statute does not authorize a particular
remedy ‘‘in so many words is no more signifi-
cant than the fact that it does not in terms
authorize execution to issue on a judgment
recovered under [the statute].’’  Deckert v.
Independence Shares Corp., 311 U.S. 282,
288, 61 S.Ct. 229, 233, 85 L.Ed. 189 (1940).2

In Franklin v. Gwinnett County Public
Schools, 503 U.S. 60, 112 S.Ct. 1028, 117
L.Ed.2d 208 (1992), we unanimously conclud-
ed that Title IX authorized S 295a high school
student who had been sexually harassed by a
sports coach/teacher to recover damages
from the school district.  That conclusion was
supported by two considerations.  In his
opinion for the Court, Justice White first
relied on the presumption that Congress in-
tends to authorize ‘‘all appropriate remedies’’
unless it expressly indicates otherwise.  Id.,
at 66, 112 S.Ct., at 1032.3  He then noted

1. We explained:  ‘‘In 1972 when Title IX was
enacted, the critical language in Title VI had
already been construed as creating a private
remedyTTTT It is always appropriate to assume
that our elected representatives, like other citi-
zens, know the law;  in this case, because of their
repeated references to Title VI and its modes of
enforcement, we are especially justified in pre-
suming both that those representatives were
aware of the prior interpretation of Title VI and
that that interpretation reflects their intent with
respect to Title IX.’’  441 U.S., at 696–698, 99
S.Ct., at 1957–1958.  We also observed that
‘‘during the period between the enactment of
Title VI in 1964 and the enactment of Title IX in
1972, this Court had consistently found implied
remedies—often in cases much less clear than
this.  It was after 1972 that this Court decided
Cort v. Ash[, 422 U.S. 66, 95 S.Ct. 2080, 45
L.Ed.2d 26 (1975),] and the other cases cited by
the Court of Appeals in support of its strict
construction of the remedial aspect of the statute.
We, of course, adhere to the strict approach
followed in our recent cases, but our evaluation
of congressional action in 1972 must take into
account its contemporary legal contest.  In sum,
it is not only appropriate but also realistic to
presume that Congress was thoroughly familiar
with these unusually important precedents from
this and other federal courts and that it expected

its enactment to be interpreted in conformity
with them.’’  Id., at 698–699, 99 S.Ct., at 1957–
1959 (footnotes omitted).

2. In Consolidated Rail Corporation v. Darrone,
465 U.S. 624, 104 S.Ct. 1248, 79 L.Ed.2d 568
(1984), we unanimously concluded that compa-
rable language in the statute prohibiting discrim-
ination against the handicapped by federal grant
recipients authorized a private right of action for
the recovery of backpay.  That decision, like
Cannon, relied on the fact that the comparable
language in Title VI had authorized a private
remedy.  See 465 U.S., at 626, 635, 104 S.Ct., at
1250, 1255.

3. ‘‘In Marbury v. Madison, 1 Cranch 137, 163, 2
L.Ed. 60 (1803), for example, Chief Justice Mar-
shall observed that our Government ‘has been
emphatically termed a government of laws, and
not of men.  It will certainly cease to deserve
this high appellation, if the laws furnish no reme-
dy for the violation of a vested legal right.’  This
principle originated in the English common law,
and Blackstone described it as ‘a general and
indisputable rule, that where there is a legal
right, there is also a legal remedy, by suit or
action at law, whenever that right is invaded.’  3
W. Blackstone, Commentaries 23 (1783).  See
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that two amendments 4 to Title IX enacted 
after the decision in Cannon had validated 
Cannon's holding and supported the conclu-
sion that "Congress did not intend to limit 
the remedies available in a suit brought un-
der Title IX." 503 U.S., at 72, 112 S.Ct., at 
1036. Justice SCALIA, concurring in the 
judgment, agreed that Congress' amendment 
of Title IX to eliminate the States' Eleventh 
Amendment immunity, see 42 U.S.C. 

2000d-7(a)(1), must be read "not only 'as a 
validation of Cannon's holding,' ante, at 72, 
112 S.Ct., at 1036, but also as an implicit 
acknowledgment that damages are avail-
able." 503 U.S., at 78, 112 S.Ct., at 1039.

Because these constructions of the stat-
ute have been accepted by Congress and are 
unchallenged here, they have the same legal 
effect as if the private cause of action seeking 
damages had been explicitly, rather than im-
plicitly, authorized by Congress. We should 
therefore seek guidance from the text of the 
statute and settled legal principles rather 
than from our views about sound policy. 

II 

We have already noted that the text of 
Title IX should be accorded " 'a sweep as 
broad as its language.' " North Haven Bd. 
of Ed. v. Bell, 456 U.S. 512, 521, 102 S.Ct. 
1912, 1918, 72 L.Ed.2d 299 (1982) (quoting 
United States v. Price, 383 U.S. 787, 86 S.Ct. 

also Ashby v. White, 1 Salk. 19, 21, 87 Eng.Rep. 
808, 816 (Q.B.1702) (If a statute gives a right, 
the common law will give a remedy to maintain 
that right . . . ')." Franklin v. Gwinnett County 
Public Schools, 503 U.S., at 66-67, 112 S.Ct., at 
1032-1033; see also id., at 67, 112 S.Ct., at 1033 
(" 'A disregard of the command of the statute is a 
wrongful act, and where it results in damage to 
one of the class for whose especial benefit the 
statute was enacted, the right to recover the 
damages from the party in default is implied, 
according to a doctrine of the common law' ") 
(quoting Texas & Pacific R. Co. v. Rigsby, 241 
U.S. 33, 39, 36 S.Ct. 482, 484, 60 L.Ed. 874 
(1916)). 

4. See Rehabilitation Act Amendments of 1986, 
42 U.S.C. § 2000d-7 (abrogating the States' 
Eleventh Amendment immunity); Civil Rights 
Restoration Act of 1987, 20 U.S.C. § 1687 (defin-
ing "program or activity" broadly). 

5. "Unlike Title VII . . ., which focuses on the 
discriminator, making it unlawful for an employ-

1152, 16 L.Ed.2d 267 (1966)). That sweep is 
broad indeed. "No person . . . shall, on the 
basis of sex, . . . be subjected to discrimina-
tion under any education program or activity 
receiving Federal financial assistance. . . ." 
20 U.S.C. § 1681(a). As Judge Rovner has 
correctly observed, the use of passive verbs 
in Title IX, focusing on the victim of the 
discrimination rather than the particular 
wrongdoer, gives this statute broader cover-
age than Title WI. See Smith v. Metropoli-
tan School Dist. Perry Twp., 128 F.3d 1014, 
1047 (C.A.7 1997) (dissenting opinion).5

J 7Moreover, because respondent assumed 
the statutory duty set out in Title IX as part 
of its consideration for the receipt of federal 
funds, that duty constitutes an affirmative 
undertaking that is more significant than a 
mere promise to obey the law. 

Both of these considerations are reflected 
in our decision in Franklin. Explaining why 
Title IX is violated when a teacher sexually 
abuses a student, we wrote: 

"Unquestionably, Title IX placed on the 
Gwinnett County Public Schools the duty 
not to discriminate on the basis of sex, and 
`when a supervisor sexually harasses a 
subordinate because of the subordinate's 
sex, that supervisor "discriminate[s]" on 
the basis of sex.' Meritor Say. Bank, FSB 
v. Vinson, 477 U.S. 57, 64, 106 S.Ct. 2399, 

er to engage in certain prohibited practices (see 
42 U.S.C. § 2000e-2(a)), Title IX is drafted from 
the perspective of the person discriminated 
against. That statute names no actor, but using 
passive verbs, focuses on the setting in which the 
discrimination occurred. In effect, the statute 
asks but a single question-whether an individu-
al was subjected to discrimination under a cov-
ered program or activity. . . . And because Title 
IX as drafted includes no actor at all, it necessar-
ily follows that the statute also would not refer-
ence 'agents' of that non-existent actor." Smith 
v. Metropolitan School Dist. Perry Twp., 128 F.3d, 
at 1047; see also Cannon v. University of Chica-
go, 441 U.S. 677, 691-693, 99 S.Ct. 1946, 1955-
1956, 60 L.Ed.2d 560 (1979) (recognizing that 
Congress drafted Title IX "with an unmistakable 
focus on the benefited class," and did not 
"writ[e] it simply as a ban on discriminatory 
conduct by recipients of federal funds or as a 
prohibition against the disbursement of public 
funds to educational institutions engaged in dis-
criminatory practices"). 
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that two amendments 4 to Title IX enacted
after the decision in Cannon had validated
Cannon’s holding and supported the conclu-
sion that ‘‘Congress did not intend to limit
the remedies available in a suit brought un-
der Title IX.’’  503 U.S., at 72, 112 S.Ct., at
1036.  Justice SCALIA, concurring in the
judgment, agreed that Congress’ amendment
of Title IX to eliminate the States’ Eleventh
Amendment immunity, see 42 U.S.C.
§ 2000d–7(a)(1), must be read ‘‘not only ‘as a
validation of Cannon’s holding,’ ante, at 72,
112 S.Ct., at 1036, but also as an implicit
acknowledgment that damages are avail-
able.’’  503 U.S., at 78, 112 S.Ct., at 1039.

S 296Because these constructions of the stat-
ute have been accepted by Congress and are
unchallenged here, they have the same legal
effect as if the private cause of action seeking
damages had been explicitly, rather than im-
plicitly, authorized by Congress.  We should
therefore seek guidance from the text of the
statute and settled legal principles rather
than from our views about sound policy.

II

We have already noted that the text of
Title IX should be accorded ‘‘ ‘a sweep as
broad as its language.’ ’’  North Haven Bd.
of Ed. v. Bell, 456 U.S. 512, 521, 102 S.Ct.
1912, 1918, 72 L.Ed.2d 299 (1982) (quoting
United States v. Price, 383 U.S. 787, 86 S.Ct.

1152, 16 L.Ed.2d 267 (1966)).  That sweep is
broad indeed.  ‘‘No person TTT shall, on the
basis of sex, TTT be subjected to discrimina-
tion under any education program or activity
receiving Federal financial assistanceTTTT’’
20 U.S.C. § 1681(a).  As Judge Rovner has
correctly observed, the use of passive verbs
in Title IX, focusing on the victim of the
discrimination rather than the particular
wrongdoer, gives this statute broader cover-
age than Title VII.  See Smith v. Metropoli-
tan School Dist. Perry Twp., 128 F.3d 1014,
1047 (C.A.7 1997) (dissenting opinion).5

S 297Moreover, because respondent assumed
the statutory duty set out in Title IX as part
of its consideration for the receipt of federal
funds, that duty constitutes an affirmative
undertaking that is more significant than a
mere promise to obey the law.

Both of these considerations are reflected
in our decision in Franklin.  Explaining why
Title IX is violated when a teacher sexually
abuses a student, we wrote:

‘‘Unquestionably, Title IX placed on the
Gwinnett County Public Schools the duty
not to discriminate on the basis of sex, and
‘when a supervisor sexually harasses a
subordinate because of the subordinate’s
sex, that supervisor ‘‘discriminate[s]’’ on
the basis of sex.’  Meritor Sav. Bank, FSB
v. Vinson, 477 U.S. 57, 64, 106 S.Ct. 2399,

also Ashby v. White, 1 Salk. 19, 21, 87 Eng.Rep.
808, 816 (Q.B.1702) (‘If a statute gives a right,
the common law will give a remedy to maintain
that right TTT’).’’  Franklin v. Gwinnett County
Public Schools, 503 U.S., at 66–67, 112 S.Ct., at
1032–1033;  see also id., at 67, 112 S.Ct., at 1033
(‘‘ ‘A disregard of the command of the statute is a
wrongful act, and where it results in damage to
one of the class for whose especial benefit the
statute was enacted, the right to recover the
damages from the party in default is implied,
according to a doctrine of the common law’ ’’)
(quoting Texas & Pacific R. Co. v. Rigsby, 241
U.S. 33, 39, 36 S.Ct. 482, 484, 60 L.Ed. 874
(1916)).

4. See Rehabilitation Act Amendments of 1986,
42 U.S.C. § 2000d–7 (abrogating the States’
Eleventh Amendment immunity);  Civil Rights
Restoration Act of 1987, 20 U.S.C. § 1687 (defin-
ing ‘‘program or activity’’ broadly).

5. ‘‘Unlike Title VII TTT, which focuses on the
discriminator, making it unlawful for an employ-

er to engage in certain prohibited practices (see
42 U.S.C. § 2000e–2(a)), Title IX is drafted from
the perspective of the person discriminated
against.  That statute names no actor, but using
passive verbs, focuses on the setting in which the
discrimination occurred.  In effect, the statute
asks but a single question—whether an individu-
al was subjected to discrimination under a cov-
ered program or activityTTTT  And because Title
IX as drafted includes no actor at all, it necessar-
ily follows that the statute also would not refer-
ence ‘agents’ of that non-existent actor.’’  Smith
v. Metropolitan School Dist. Perry Twp., 128 F.3d,
at 1047;  see also Cannon v. University of Chica-
go, 441 U.S. 677, 691–693, 99 S.Ct. 1946, 1955–
1956, 60 L.Ed.2d 560 (1979) (recognizing that
Congress drafted Title IX ‘‘with an unmistakable
focus on the benefited class,’’ and did not
‘‘writ[e] it simply as a ban on discriminatory
conduct by recipients of federal funds or as a
prohibition against the disbursement of public
funds to educational institutions engaged in dis-
criminatory practices’’).
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2404, 91 L.Ed.2d 49 (1986). We believe 
the same rule should apply when a teacher 
sexually harasses and abuses a student. 
Congress surely did not intend for federal 
moneys to be expended to support the in-
tentional actions it sought by statute to 
proscribe." 503 U.S., at 75, 112 S.Ct., at 
1037 (emphasis added). 

Franklin therefore stands for the proposition 
that sexual harassment of a student by a 
teacher violates the duty—assumed by the 
school district in exchange for federal 
funds—not to discriminate on the basis of 
sex, and that a student may recover damages 
from a school district for such a violation. 

Although the opinion the Court announces 
today is not entirely clear, it does not pur-
port to overrule Franklin. See ante, at 1995 
("Franklin thereby establishes that a school 
district can be held liable in damages in cases 
involving a teacher's sexual harassment of a J 9agency law,8 under which the district is 
student"). Moreover, I do not understand 
the Court to question the conclusion that an 
intentional violation of Title IX, of the type 
we recognized in128Frank/in,8 has been al-
leged in this case.? During her freshman 

2003 

and sophomore years of high school, petition-
er Alida Star Gebser was repeatedly subject-
ed to sexual abuse by her teacher, Frank 
Waldrop, whom she had met in the eighth 
grade when she joined his high school book 
discussion group. Waldrop's conduct was 
surely intentional, and it occurred during, 
and as a part of, a curriculum activity in 
which he wielded authority over Gebser that 
had been delegated to him by respondent. 
Moreover, it is undisputed that the activity 
was subsidized, in part, with federal moneys. 

The Court nevertheless holds that the law 
does not provide a damages remedy for the 
Title IX violation alleged in this case because 
no official of the school district with "authori-
ty to institute corrective measures on the 
district's behalf' had actual notice of Wal-
drop's misconduct. Ante, at 1993. That 
holding is at odds with settled principles of 

6. As the Court notes, the student in Franklin—
unlike the student in this case—alleged that 
school administrators knew about the harass-
ment but failed to act. See ante, at 1994-1996; 
Franklin v. Gwinnett County Schools, 503 U.S., at 
64, 112 S.Ct., at 1031-1032. The Franklin opin-
ion does not suggest, however, that that allega-
tion was relevant to its holding that the school 
district could be liable in damages for an inten-
tional violation of Title IX as a result of teacher-
student harassment. 

7. Cf. Brief for Respondent 9 ("It is important to 
bear in mind that the question in this case is not 
whether school districts are somehow 'responsi-
ble' for violations of Title IX and for failure to 
comply with administrative procedures. The is-
sue is in what circumstances a school district 
may be compelled to answer in damages for a 
violation of Title IX or its implementing regula-
tions"); id., at 13 ("In sum, the manner in which 
Title IX is phrased simply determines that a 
violation of the statute may occur whenever a 
person is discriminated against on the basis of 
sex, regardless of the school district's knowledge 
of the discrimination. But nothing in the lan-
guage of the statute indicates that a school dis-
trict must respond in damages for every such 
violation, regardless of its own knowledge or 
culpability"). But see id., at 19 ("[T]here is no 
evidence that Lago Vista committed an intention-
al violation of Title IX"). 

responsible for Waldrop's misconduct be-
cause "he was aided in accomplishing the tort 
by the existence of the agency relation." Re-
statement (Second) of Agency § 219(2)(d) 
(1957).8 This case presents a paradigmatic 

8. The Court's holding is also questionable as a 
factual matter. Waldrop himself surely had am-
ple authority to maintain order in the classes that 
he conducted. Indeed, that is a routine part of 
every teacher's responsibilities. If Gebser had 
been the victim of sexually harassing conduct by 
other students during those classes, surely the 
teacher would have had ample authority to take 
corrective measures. The fact that he did not 
prevent his own harassment of Gebser is the 
consequence of his lack of will, not his lack of 
authority. 

9. The Court suggests that agency principles are 
inapplicable to this case because Title IX does 
not expressly refer to an "agent," as Title VII 
does. See ante, at 1995-1996 (citing 42 U.S.C. 
§ 2000e(b)). Title 1X's focus on the protected 
class rather than the fund recipient fully explains 
the statute's failure to mention "agents" of the 
recipient, however. See n. 5, supra. Moreover, 
in Mentor Savings Bank, FSB v. Vinson, 477 U.S. 
57, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986), we 
viewed Title VII's reference to an "agent" as a 
limitation on the liability of the employer: "Con-
gress' decision to define 'employer' to include 
any 'agent' of an employer, 42 U.S.C. § 2000e(b), 
surely evinces an intent to place some limits on 
the acts of employees for which employers under 
Title VII are to be held responsible." Id., at 72, 
106 S.Ct., at 2408. 

15 

2003GEBSER v. LAGO VISTA INDEPENDENT SCHOOL DIST.
Cite as 118 S.Ct. 1989 (1998)

524 U.S. 299

2404, 91 L.Ed.2d 49 (1986).  We believe
the same rule should apply when a teacher
sexually harasses and abuses a student.
Congress surely did not intend for federal
moneys to be expended to support the in-
tentional actions it sought by statute to
proscribe.’’  503 U.S., at 75, 112 S.Ct., at
1037 (emphasis added).

Franklin therefore stands for the proposition
that sexual harassment of a student by a
teacher violates the duty—assumed by the
school district in exchange for federal
funds—not to discriminate on the basis of
sex, and that a student may recover damages
from a school district for such a violation.

Although the opinion the Court announces
today is not entirely clear, it does not pur-
port to overrule Franklin.  See ante, at 1995
(‘‘Franklin thereby establishes that a school
district can be held liable in damages in cases
involving a teacher’s sexual harassment of a
student’’).  Moreover, I do not understand
the Court to question the conclusion that an
intentional violation of Title IX, of the type
we recognized in S 298Franklin,6 has been al-
leged in this case.7  During her freshman

and sophomore years of high school, petition-
er Alida Star Gebser was repeatedly subject-
ed to sexual abuse by her teacher, Frank
Waldrop, whom she had met in the eighth
grade when she joined his high school book
discussion group.  Waldrop’s conduct was
surely intentional, and it occurred during,
and as a part of, a curriculum activity in
which he wielded authority over Gebser that
had been delegated to him by respondent.
Moreover, it is undisputed that the activity
was subsidized, in part, with federal moneys.

The Court nevertheless holds that the law
does not provide a damages remedy for the
Title IX violation alleged in this case because
no official of the school district with ‘‘authori-
ty to institute corrective measures on the
district’s behalf’’ had actual notice of Wal-
drop’s misconduct.  Ante, at 1993.  That
holding is at odds with settled principles of
S 299agency law,8 under which the district is
responsible for Waldrop’s misconduct be-
cause ‘‘he was aided in accomplishing the tort
by the existence of the agency relation.’’  Re-
statement (Second) of Agency § 219(2)(d)
(1957).9  This case presents a paradigmatic

6. As the Court notes, the student in Franklin—
unlike the student in this case—alleged that
school administrators knew about the harass-
ment but failed to act.  See ante, at 1994–1996;
Franklin v. Gwinnett County Schools, 503 U.S., at
64, 112 S.Ct., at 1031–1032.  The Franklin opin-
ion does not suggest, however, that that allega-
tion was relevant to its holding that the school
district could be liable in damages for an inten-
tional violation of Title IX as a result of teacher-
student harassment.

7. Cf.  Brief for Respondent 9 (‘‘It is important to
bear in mind that the question in this case is not
whether school districts are somehow ‘responsi-
ble’ for violations of Title IX and for failure to
comply with administrative procedures.  The is-
sue is in what circumstances a school district
may be compelled to answer in damages for a
violation of Title IX or its implementing regula-
tions’’);  id., at 13 (‘‘In sum, the manner in which
Title IX is phrased simply determines that a
violation of the statute may occur whenever a
person is discriminated against on the basis of
sex, regardless of the school district’s knowledge
of the discrimination.  But nothing in the lan-
guage of the statute indicates that a school dis-
trict must respond in damages for every such
violation, regardless of its own knowledge or
culpability’’).  But see id., at 19 (‘‘[T]here is no
evidence that Lago Vista committed an intention-
al violation of Title IX’’).

8. The Court’s holding is also questionable as a
factual matter.  Waldrop himself surely had am-
ple authority to maintain order in the classes that
he conducted.  Indeed, that is a routine part of
every teacher’s responsibilities.  If Gebser had
been the victim of sexually harassing conduct by
other students during those classes, surely the
teacher would have had ample authority to take
corrective measures.  The fact that he did not
prevent his own harassment of Gebser is the
consequence of his lack of will, not his lack of
authority.

9. The Court suggests that agency principles are
inapplicable to this case because Title IX does
not expressly refer to an ‘‘agent,’’ as Title VII
does.  See ante, at 1995–1996 (citing 42 U.S.C.
§ 2000e(b)).  Title IX’s focus on the protected
class rather than the fund recipient fully explains
the statute’s failure to mention ‘‘agents’’ of the
recipient, however.  See n. 5, supra.  Moreover,
in Meritor Savings Bank, FSB v. Vinson, 477 U.S.
57, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986), we
viewed Title VII’s reference to an ‘‘agent’’ as a
limitation on the liability of the employer:  ‘‘Con-
gress’ decision to define ‘employer’ to include
any ‘agent’ of an employer, 42 U.S.C. § 2000e(b),
surely evinces an intent to place some limits on
the acts of employees for which employers under
Title VII are to be held responsible.’’  Id., at 72,
106 S.Ct., at 2408.
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example of a tort that was made possible, 
that was effected, and that was repeated over 
a prolonged period because of the powerful 
influence that Waldrop had over Gebser by 
reason of the authority that his employer, the 
school district, had delegated to him. As a 
secondary school teacher, Waldrop exercised 
even greater authority and control over his 
students than employers and supervisors ex-
ercise over their employees. His gross mis-
use of that authority allowed him to abuse his 
young student's trust." 

j zoReliance on the principle set out in 
219(2)(b) of the Restatement comports 

with the relevant agency's interpretation of 
Title IX. The United States Department of 
Education, through its Office for Civil 
Rights, recently issued a policy "Guidance" 
stating that a school district is liable under 
Title IX if one of its teachers "was aided in 
carrying out the sexual harassment of stu-
dents by his or her position of authority with 
the institution." Sexual Harassment Policy 
Guidance: Harassment of Students by 
School Employees, Other Students, or Third 
Parties, 62 Fed.Reg. 12034, 12039 (1997). As 
the agency charged with administering and 
enforcing Title IX, see 20 U.S.C. § 1682, the 
Department of Education has a special inter-
est in ensuring that federal funds are not 
used in contravention of Title IX's mandate. 
It is therefore significant that the Depart-
ment's interpretation of the statute wholly 
supports the conclusion that respondent is 
liable in damages for Waldrop's sexual abuse 
of his student, which was made possible only 

10. For example, Waldrop first sexually abused 
Gebser when he visited her house on the pre-
tense of giving her a book that she needed for a 
school project. See App. 54a (deposition of Ali-
da Star Gebser). Gebser, then a high school 
freshman, stated that she "was terrified": "He 
was the main teacher at the school with whom I 
had discussions, and I didn't know what to do." 
Id., at 56a. Gebser was the only student to 
attend Waldrop's summer advanced placement 
course, and the two often had sexual intercourse 
during the time allotted for the class. See id., at 
60a. Gebser stated that she declined to report 
the sexual relationship because "if I was to blow 
the whistle on that, then I wouldn't be able to 
have this person as a teacher anymore." Id., at 
62a. She also stated that Waldrop "was the 

by Waldrop's affirmative misuse of his au-
thority as her teacher. 

The reason why the common law imposes 
liability on the principal in such circum-
stances is the same as the reason why Con-
gress included the prohibition against dis-
crimination on the basis of sex in Title IX: to 
induce school boards to adopt and enforce 
practices that will minimize the danger that 
vulnerable students will be exposed to such 
odious behavior. The rule that the Court has 
crafted creates the opposite incentive. As 
long as school boards can insulate themselves 
from knowledge about this sort of conduct, 
theylioican claim immunity from damages 
liability.11 Indeed, the rule that the Court 
adopts would preclude a damages remedy 
even if every teacher at the school knew 
about the harassment but did not have "au-
thority to institute corrective measures on 
the district's behalf." Ante, at 1993. It is 
not my function to determine whether this 
newly fashioned rule is wiser than the estab-
lished common-law rule. It is proper, how-
ever, to suggest that the Court bears the 
burden of justifying its rather dramatic de-
parture from settled law, and to explain why 
its opinion fails to shoulder that burden. 

III 

The Court advances several reasons why it 
would "frustrate the purposes" of Title IX to 
allow recovery against a school district that 
does not have actual notice of a teacher's 
sexual harassment of a student. Ante, at 
1996-1997 (internal quotation marks omit-
ted). As the Court acknowledges, however, 
the two principal purposes that motivated the 

person in Lago administration . . . who I most 
trusted, and he was the one that I would have 
been making the complaint against." Id., at 63a. 

11. The Court concludes that its holding "does 
not affect any right of recovery that an individual 
may have against a school district as a matter of 
state law or against the teacher in his individual 
capacity under state law or under 42 U.S.C. 
§ 1983." Ante, at 2000. In this case, of course, 
the District Court denied petitioners' § 1983 
claim on summary judgment, and it is undisput-
ed that the Texas Tort Claims Act, Tex. Civ. Prac. 
& Rem.Code Ann. § 101.051 (1997), immunizes 
school districts from tort liability in cases like 
this one. 
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example of a tort that was made possible,
that was effected, and that was repeated over
a prolonged period because of the powerful
influence that Waldrop had over Gebser by
reason of the authority that his employer, the
school district, had delegated to him.  As a
secondary school teacher, Waldrop exercised
even greater authority and control over his
students than employers and supervisors ex-
ercise over their employees.  His gross mis-
use of that authority allowed him to abuse his
young student’s trust.10

S 300Reliance on the principle set out in
§ 219(2)(b) of the Restatement comports
with the relevant agency’s interpretation of
Title IX.  The United States Department of
Education, through its Office for Civil
Rights, recently issued a policy ‘‘Guidance’’
stating that a school district is liable under
Title IX if one of its teachers ‘‘was aided in
carrying out the sexual harassment of stu-
dents by his or her position of authority with
the institution.’’  Sexual Harassment Policy
Guidance:  Harassment of Students by
School Employees, Other Students, or Third
Parties, 62 Fed.Reg. 12034, 12039 (1997).  As
the agency charged with administering and
enforcing Title IX, see 20 U.S.C. § 1682, the
Department of Education has a special inter-
est in ensuring that federal funds are not
used in contravention of Title IX’s mandate.
It is therefore significant that the Depart-
ment’s interpretation of the statute wholly
supports the conclusion that respondent is
liable in damages for Waldrop’s sexual abuse
of his student, which was made possible only

by Waldrop’s affirmative misuse of his au-
thority as her teacher.

The reason why the common law imposes
liability on the principal in such circum-
stances is the same as the reason why Con-
gress included the prohibition against dis-
crimination on the basis of sex in Title IX:  to
induce school boards to adopt and enforce
practices that will minimize the danger that
vulnerable students will be exposed to such
odious behavior.  The rule that the Court has
crafted creates the opposite incentive.  As
long as school boards can insulate themselves
from knowledge about this sort of conduct,
they S 301can claim immunity from damages
liability.11  Indeed, the rule that the Court
adopts would preclude a damages remedy
even if every teacher at the school knew
about the harassment but did not have ‘‘au-
thority to institute corrective measures on
the district’s behalf.’’  Ante, at 1993.  It is
not my function to determine whether this
newly fashioned rule is wiser than the estab-
lished common-law rule.  It is proper, how-
ever, to suggest that the Court bears the
burden of justifying its rather dramatic de-
parture from settled law, and to explain why
its opinion fails to shoulder that burden.

III
The Court advances several reasons why it

would ‘‘frustrate the purposes’’ of Title IX to
allow recovery against a school district that
does not have actual notice of a teacher’s
sexual harassment of a student.  Ante, at
1996–1997 (internal quotation marks omit-
ted).  As the Court acknowledges, however,
the two principal purposes that motivated the

10. For example, Waldrop first sexually abused
Gebser when he visited her house on the pre-
tense of giving her a book that she needed for a
school project.  See App. 54a (deposition of Ali-
da Star Gebser).  Gebser, then a high school
freshman, stated that she ‘‘was terrified’’:  ‘‘He
was the main teacher at the school with whom I
had discussions, and I didn’t know what to do.’’
Id., at 56a.  Gebser was the only student to
attend Waldrop’s summer advanced placement
course, and the two often had sexual intercourse
during the time allotted for the class.  See id., at
60a.  Gebser stated that she declined to report
the sexual relationship because ‘‘if I was to blow
the whistle on that, then I wouldn’t be able to
have this person as a teacher anymore.’’  Id., at
62a.  She also stated that Waldrop ‘‘was the

person in Lago administration TTT who I most
trusted, and he was the one that I would have
been making the complaint against.’’  Id., at 63a.

11. The Court concludes that its holding ‘‘does
not affect any right of recovery that an individual
may have against a school district as a matter of
state law or against the teacher in his individual
capacity under state law or under 42 U.S.C.
§ 1983.’’  Ante, at 2000.  In this case, of course,
the District Court denied petitioners’ § 1983
claim on summary judgment, and it is undisput-
ed that the Texas Tort Claims Act, Tex. Civ. Prac.
& Rem.Code Ann. § 101.051 (1997), immunizes
school districts from tort liability in cases like
this one.
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enactment of Title IX were: (1) " to avoid 
the use of federal resources to support dis-
criminatory practices' " ; and (2) " to pro-
vide individual citizens effective protection 
against those practices.' " Ante, at 1997 
(quoting Cannon, 441 U.S., at 704, 99 S.Ct., 
at 1961). It seems quite obvious that both of 
those purposes would be served—not frus-
trated—by providing a damages remedy in a 
case of this kind. To the extent that the 
Court's reasons for its policy choice have any 
merit, they suggest that no damages should 
ever be awarded in a Title IX case—in other 
words, that our unanimous holding in Frank-
lin should be repudiated.

First, the Court observes that at the 
time Title IX was enacted, "the principal civil 
rights statutes containing an express right of 
action did not provide for recovery of mone-
tary damages at all." Ante, at 1997. Frank-
lin, however, forecloses this reevaluation of 
legislative intent; in that case, we "evalu-
ate[d] the state of the law when the Legisla-
ture passed Title IX," 503 U.S., at 71, 112 
S.Ct., at 1036, and concluded that "the same 
contextual approach used to justify an im-
plied right of action more than amply demon-
strates the lack of any legislative intent to 
abandon the traditional presumption in favor 
of all available remedies," id., at 72, 112 
S.Ct., at 1036. The Court also suggests that 
the fact that Congress has imposed a ceiling 
on the amount of damages that may be re-
covered in Title VII cases, see 42 U.S.C. 

1981a, is somehow relevant to the question 
whether any damages at all may be awarded 
in a Title IX case. Ante, at 1997. The short 
answer to this creative argument is that the 
Title VII ceiling does not have any bearing 
on when damages may be recovered from a 
defendant in a Title IX case. Moreover, this 
case does not present any issue concerning 
the amount of any possible damages award.'2

Second, the Court suggests that the school 
district did not have fair notice when it ac-
cepted federal funding that it might be held 
liable " 'for a monetary award' " under Title 

12. The lower courts are not powerless to control 
the size of damages verdicts. See n. 18, infra. 
Courts retain the power to order a remittitur, for 
example. In addition, the size of a jury verdict 
presumably would depend on several factors, at 
least some of which a school district could con-
trol. For example, one important factor might 
be whether the district had adopted and dissemi-

2005 

IX. Ante, at 1998 (quoting Franklin, 503 
U.S., at 74, 112 S.Ct., at 1037). The Court 
cannot mean, however, that respondent was 
noon notice that sexual harassment of a 
student by a teacher constitutes an "inten-
tional" violation of Title IX for which dam-
ages are available, because we so held short-
ly before Waldrop began abusing Gebser. 
See id., at 74-75, 112 S.Ct., at 1037-1038. 
Given the fact that our holding in Franklin 
was unanimous, it is not unreasonable to 
assume that it could have been foreseen by 
counsel for the recipients of Title IX funds. 
Moreover, the nondiscrimination requirement 
set out in Title IX is clear, and this Court 
held that sexual harassment constitutes in-
tentional sex discrimination long before the 
sexual abuse in this case began. See Merl-
tor Savings Bank, FSB v. Vinson, 477 U.S. 
57, 64, 106 S.Ct. 2399, 2404, 91 L.Ed.2d 49 
(1986). Normally, of course, we presume 
that the citizen has knowledge of the law. 

The majority nevertheless takes the posi-
tion that a school district that accepts federal 
funds under Title IX should not be held 
liable in damages for an intentional violation 
of that statute if the district itself "was un-
aware of the discrimination." Ante, at 1998. 
The Court reasons that because administra-
tive proceedings to terminate funding cannot 
be commenced until after the grant recipient 
has received notice of its noncompliance and 
the agency determines that voluntary compli-
ance is not possible, see 20 U.S.C. § 1682, 
there should be no damages liability unless 
the grant recipient has actual notice of the 
violation (and thus an opportunity to end the 
harassment). See ante, at 1998-1999. 

The fact that Congress has specified a 
particular administrative procedure to be fol-
lowed when a subsidy is to be terminated, 
however, does not illuminate the question of 
what the victim of discrimination on the basis 
of sex must prove in order to recover dam-
ages in an implied private right of action. 
Indeed, in Franklin, 503 U.S., at 64, n. 3, 112 

nated an effective policy on sexual harassment. 
See also Dept. of Education, Office for Civil 
Rights, Sexual Harrassment Policy Guidance: 
Harrassment of Students by School Employees, 
Other Students, or Third Parties, 62 Fed.Reg. 
12034, 12048, n. 35 (1997) ("[A] school's imme-
diate and appropriate remedial actions are rele-
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enactment of Title IX were:  (1) ‘‘ ‘to avoid
the use of federal resources to support dis-
criminatory practices’ ’’  ;  and (2) ‘‘ ‘to pro-
vide individual citizens effective protection
against those practices.’ ’’  Ante, at 1997
(quoting Cannon, 441 U.S., at 704, 99 S.Ct.,
at 1961).  It seems quite obvious that both of
those purposes would be served—not frus-
trated—by providing a damages remedy in a
case of this kind.  To the extent that the
Court’s reasons for its policy choice have any
merit, they suggest that no damages should
ever be awarded in a Title IX case—in other
words, that our unanimous holding in Frank-
lin should be repudiated.

S 302First, the Court observes that at the
time Title IX was enacted, ‘‘the principal civil
rights statutes containing an express right of
action did not provide for recovery of mone-
tary damages at all.’’  Ante, at 1997.  Frank-
lin, however, forecloses this reevaluation of
legislative intent;  in that case, we ‘‘evalu-
ate[d] the state of the law when the Legisla-
ture passed Title IX,’’ 503 U.S., at 71, 112
S.Ct., at 1036, and concluded that ‘‘the same
contextual approach used to justify an im-
plied right of action more than amply demon-
strates the lack of any legislative intent to
abandon the traditional presumption in favor
of all available remedies,’’ id., at 72, 112
S.Ct., at 1036.  The Court also suggests that
the fact that Congress has imposed a ceiling
on the amount of damages that may be re-
covered in Title VII cases, see 42 U.S.C.
§ 1981a, is somehow relevant to the question
whether any damages at all may be awarded
in a Title IX case.  Ante, at 1997.  The short
answer to this creative argument is that the
Title VII ceiling does not have any bearing
on when damages may be recovered from a
defendant in a Title IX case.  Moreover, this
case does not present any issue concerning
the amount of any possible damages award.12

Second, the Court suggests that the school
district did not have fair notice when it ac-
cepted federal funding that it might be held
liable ‘‘ ‘for a monetary award’ ’’ under Title

IX. Ante, at 1998 (quoting Franklin, 503
U.S., at 74, 112 S.Ct., at 1037).  The Court
cannot mean, however, that respondent was
not S 303on notice that sexual harassment of a
student by a teacher constitutes an ‘‘inten-
tional’’ violation of Title IX for which dam-
ages are available, because we so held short-
ly before Waldrop began abusing Gebser.
See id., at 74–75, 112 S.Ct., at 1037–1038.
Given the fact that our holding in Franklin
was unanimous, it is not unreasonable to
assume that it could have been foreseen by
counsel for the recipients of Title IX funds.
Moreover, the nondiscrimination requirement
set out in Title IX is clear, and this Court
held that sexual harassment constitutes in-
tentional sex discrimination long before the
sexual abuse in this case began.  See Meri-
tor Savings Bank, FSB v. Vinson, 477 U.S.
57, 64, 106 S.Ct. 2399, 2404, 91 L.Ed.2d 49
(1986).  Normally, of course, we presume
that the citizen has knowledge of the law.

The majority nevertheless takes the posi-
tion that a school district that accepts federal
funds under Title IX should not be held
liable in damages for an intentional violation
of that statute if the district itself ‘‘was un-
aware of the discrimination.’’  Ante, at 1998.
The Court reasons that because administra-
tive proceedings to terminate funding cannot
be commenced until after the grant recipient
has received notice of its noncompliance and
the agency determines that voluntary compli-
ance is not possible, see 20 U.S.C. § 1682,
there should be no damages liability unless
the grant recipient has actual notice of the
violation (and thus an opportunity to end the
harassment).  See ante, at 1998–1999.

The fact that Congress has specified a
particular administrative procedure to be fol-
lowed when a subsidy is to be terminated,
however, does not illuminate the question of
what the victim of discrimination on the basis
of sex must prove in order to recover dam-
ages in an implied private right of action.
Indeed, in Franklin, 503 U.S., at 64, n. 3, 112

12. The lower courts are not powerless to control
the size of damages verdicts.  See n. 18, infra.
Courts retain the power to order a remittitur, for
example.  In addition, the size of a jury verdict
presumably would depend on several factors, at
least some of which a school district could con-
trol.  For example, one important factor might
be whether the district had adopted and dissemi-

nated an effective policy on sexual harassment.
See also Dept. of Education, Office for Civil
Rights, Sexual Harrassment Policy Guidance:
Harrassment of Students by School Employees,
Other Students, or Third Parties, 62 Fed.Reg.
12034, 12048, n. 35 (1997) (‘‘[A] school’s imme-
diate and appropriate remedial actions are rele-
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S.Ct., at 1031, n. 3, we noted that the Depart-
ment of Education's Office of Civil Rights 
had declined to terminate federal funding of 
the school district at issue—despite its find-
ing that a Title IX violation had occurred—
because the "district [had come] into compli-
ance" with Title IX after the harassment at 
issue. See ante, aL1 041998-1999. That fact 
did not affect the Court's analysis, much less 
persuade the Court that a damages remedy 
was unavailable. Cf. Cannon, 441 U.S., at 
711, 99 S.Ct., at 1965 ("The fact that other 
provisions of a complex statutory scheme 
create express remedies has not been accept-
ed as a sufficient reason for refusing to imply 
an otherwise appropriate remedy under a 
separate section"). 

The majority's inappropriate reliance on 
Title IX's administrative enforcement scheme 
to limit the availability of a damages remedy 
leads the Court to require not only actual 
knowledge on the part of "an official who at a 
minimum has authority to address the al-
leged discrimination and to institute correc-
tive measures on the recipient's behalf," but 
also that official's "refus[al] to take action," 
or "deliberate indifference" toward the 
harassment. Ante, at 1999." Presumably, 
few Title IX plaintiffs who have been victims 
of intentional discrimination will be able to 
recover damages under this exceedingly high 
standard. The Court fails to recognize that 
its holding will virtually "render inutile 
causes of action authorized by Congress 
through a decision that no remedy is avail-

vant in determining the nature and extent of the 
damages suffered by a plaintiff"). 

13. The only decisions the Court cites to support 
its adoption of such a stringent standard are 
cases arising under a quite different statute, 42 
U.S.C. § 1983. See ante, at 1999-2000. 

14. See Brief for National Education Association 
as Amicus Curiae 15 (proposing affirmative de-
fense that "the entity had adopted and has imple-
mented an effective prevention and compliance 
program"). 

15. The school district must "adopt and publish 
grievance procedures providing for prompt and 
equitable resolution of student and employee 
complaints" of discrimination. 34 CFR 
§ 106.8(b) (1997). The district also must inform 
students and their parents of Title IX's antidis-
crimination requirement. § 106.9. 

able." Franklin, 503 U.S., at 74, 112 S.Ct., 
at 1037. 

IV 

We are not presented with any question 
concerning the affirmative defenses that 
might eliminate or mitigate the recovery of 
damages for a Title IX violation. It has been 
argued, for example, that a school district 
that has adopted and vigorously enforced a 
policy that is designed to prevent sexual 
harassment and redress the harms that such 
conduct may produce should be exonerated 
from damages liability." 1 05The Secretary 
of Education has promulgated regulations di-
recting grant recipients to adopt such poli-
cies and disseminate them to students.15 A 
rule providing an affirmative defense for dis-
tricts that adopt and publish such policies 
pursuant to the regulations would not likely 
be helpful to respondent, however, because it 
is not at all clear whether respondent 
adopted any such policy,16 and there is no 
evidence that such a policy was made avail-
able to students, as required by regulation." 

A theme that seems to underlie the Court's 
opinion is a concern that holding a school 
district liable in damages might deprive it of 
the benefit of the federal subsidy—that the 
damages remedy is somehow more onerous 
than a possible termination of the federal 
grant. See, e.g., ante, at 1999 (stating that 
"an award of damages in a particular case 
might well exceed a recipient's level of feder-
al funding"). It is possible, of course, that in 
some cases the recoverable damages, in ei-

16. Factual questions remain with respect to 
whether respondent had an adequate antidis-
crimination policy. Compare App. 44a-45a (af-
fidavit of superintendent/Title IX coordinator 
Virginia Collier) (stating that the district had a 
policy) with Plaintiffs' Motion for Partial Sum-
mary Judgment, Record 332; id., Exh. 2 (Collier 
deposition), at 42, 44 (stating that the district 
had no formal policy). 

17. The district's superintendent stated that she 
did not remember if any handbook alerting stu-
dents to grievance procedures was disseminated 
to students. App. 72a-73a (Collier deposition). 
Moreover, Gebser herself stated: "If I had 
known at the beginning what I was supposed to 
do when a teacher starts making sexual advances 
towards me, I probably would have reported it. 
I was bewildered and terrified and I had no idea 
where to go from where I was." Id., at 64a-65a. 
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S.Ct., at 1031, n. 3, we noted that the Depart-
ment of Education’s Office of Civil Rights
had declined to terminate federal funding of
the school district at issue—despite its find-
ing that a Title IX violation had occurred—
because the ‘‘district [had come] into compli-
ance’’ with Title IX after the harassment at
issue.  See ante, at S 3041998–1999.  That fact
did not affect the Court’s analysis, much less
persuade the Court that a damages remedy
was unavailable.  Cf.  Cannon, 441 U.S., at
711, 99 S.Ct., at 1965 (‘‘The fact that other
provisions of a complex statutory scheme
create express remedies has not been accept-
ed as a sufficient reason for refusing to imply
an otherwise appropriate remedy under a
separate section’’).

The majority’s inappropriate reliance on
Title IX’s administrative enforcement scheme
to limit the availability of a damages remedy
leads the Court to require not only actual
knowledge on the part of ‘‘an official who at a
minimum has authority to address the al-
leged discrimination and to institute correc-
tive measures on the recipient’s behalf,’’ but
also that official’s ‘‘refus[al] to take action,’’
or ‘‘deliberate indifference’’ toward the
harassment.  Ante, at 1999.13  Presumably,
few Title IX plaintiffs who have been victims
of intentional discrimination will be able to
recover damages under this exceedingly high
standard.  The Court fails to recognize that
its holding will virtually ‘‘render inutile
causes of action authorized by Congress
through a decision that no remedy is avail-

able.’’  Franklin, 503 U.S., at 74, 112 S.Ct.,
at 1037.

IV
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might eliminate or mitigate the recovery of
damages for a Title IX violation.  It has been
argued, for example, that a school district
that has adopted and vigorously enforced a
policy that is designed to prevent sexual
harassment and redress the harms that such
conduct may produce should be exonerated
from damages liability.14  S 305The Secretary
of Education has promulgated regulations di-
recting grant recipients to adopt such poli-
cies and disseminate them to students.15  A
rule providing an affirmative defense for dis-
tricts that adopt and publish such policies
pursuant to the regulations would not likely
be helpful to respondent, however, because it
is not at all clear whether respondent
adopted any such policy,16 and there is no
evidence that such a policy was made avail-
able to students, as required by regulation.17

A theme that seems to underlie the Court’s
opinion is a concern that holding a school
district liable in damages might deprive it of
the benefit of the federal subsidy—that the
damages remedy is somehow more onerous
than a possible termination of the federal
grant.  See, e.g., ante, at 1999 (stating that
‘‘an award of damages in a particular case
might well exceed a recipient’s level of feder-
al funding’’).  It is possible, of course, that in
some cases the recoverable damages, in ei-

vant in determining the nature and extent of the
damages suffered by a plaintiff’’).

13. The only decisions the Court cites to support
its adoption of such a stringent standard are
cases arising under a quite different statute, 42
U.S.C. § 1983.  See ante, at 1999–2000.

14. See Brief for National Education Association
as Amicus Curiae 15 (proposing affirmative de-
fense that ‘‘the entity had adopted and has imple-
mented an effective prevention and compliance
program’’).

15. The school district must ‘‘adopt and publish
grievance procedures providing for prompt and
equitable resolution of student and employee
complaints’’ of discrimination.  34 CFR
§ 106.8(b) (1997).  The district also must inform
students and their parents of Title IX’s antidis-
crimination requirement. § 106.9.

16. Factual questions remain with respect to
whether respondent had an adequate antidis-
crimination policy.  Compare App. 44a–45a (af-
fidavit of superintendent/Title IX coordinator
Virginia Collier) (stating that the district had a
policy) with Plaintiffs’ Motion for Partial Sum-
mary Judgment, Record 332;  id., Exh. 2 (Collier
deposition), at 42, 44 (stating that the district
had no formal policy).

17. The district’s superintendent stated that she
did not remember if any handbook alerting stu-
dents to grievance procedures was disseminated
to students.  App. 72a–73a (Collier deposition).
Moreover, Gebser herself stated:  ‘‘If I had
known at the beginning what I was supposed to
do when a teacher starts making sexual advances
towards me, I probably would have reported it.
I was bewildered and terrified and I had no idea
where to go from where I was.’’  Id., at 64a–65a.

18 July/August 2020



524 U.S. 308 CARON v. U.S. 
Cite as 118 S.Ct. 2007 (1998) 

ther a Title IX action or a state-law tort 
action, woulcilm6exceed the amount of a fed-
eral grant.'8 That is surely not relevant to 
the question whether the school district or 
the injured student should bear the risk of 
harm—a risk against which the district, but 
not the student, can insure. It is not clear to 
me why the well-settled rules of law that 
impose responsibility on the principal for the 
misconduct of its agents should not apply in 
this case. As a matter of policy, the Court 
ranks protection of the school district's purse 
above the protection of immature high school 
students that those rules would provide. Be-
cause those students are members of the 
class for whose special benefit Congress en-
acted Title IX, that policy choice is not faith-
ful to the intent of the policymaking branch 
of our Government. 

I respectfully dissent. 

Justice GINSBURG, with whom Justice 
SOUTER and Justice BREYER join, 
dissenting. 

Justice STEVENS' opinion focuses on the 
standard of school district liability for teach-
er-on-student harassment in secondary 
schools. I join that opinion, which reserves 
the question whether a district should be 
relieved from damages liability if it has in 
place, and effectively publicizes and enforces, 
a policy to curtail and redress injuries caused 
by sexual harassment. Ante, at 2006. I 
think it appropriate to answer that question 
for these reasons: (1) the dimensions of a 
claim are determined not only by the plain-
tiff 'sliNallegations, but by the allowable de-
fenses; (2) this Court's pathmarkers are 
needed to afford guidance to lower courts 
and school officials responsible for the imple-
mentation of Title IX. 

In line with the tort law doctrine of avoid-
able consequences, see generally C. McCor-
mick, Law of Damages 127-159 (1935), I 

18. Amici curiae National School Boards Associa-
tion and the New Jersey School Boards Associa-
tion point to a $1.4 million verdict in a recent 
Title IX case. See Brief for National School 
Boards Association et al. as Amici Curiae 5, and 
n. 4 (citing Canutillo Independent School Dist. v. 
Leija, 101 F.3d 393 (C.A.5 1996), cert. denied, 
520 U.S. 1265, 117 S.Ct. 2434, 138 L.Ed.2d 195 
(1997)); see also Brief for TASB Legal Assistance 

2007 

would recognize as an affirmative defense to 
a Title IX charge of sexual harassment, an 
effective policy for reporting and redressing 
such misconduct. School districts subject to 
Title IX's governance have been instructed 
by the Secretary of Education to install pro-
cedures for "prompt and equitable resolu-
tion" of complaints, 34 CFR § 106.8(b) 
(1997), and the Department of Education's 
Office of Civil Rights has detailed elements 
of an effective grievance process, with specif-
ic reference to sexual harassment, 62 Fed. 
Reg. 12034, 12044-12045 (1997). 

The burden would be the school district's 
to show that its internal remedies were ade-
quately publicized and likely would have pro-
vided redress without exposing the complain-
ant to undue risk, effort, or expense. Under 
such a regime, to the extent that a plaintiff 
unreasonably failed to avail herself of the 
school district's preventive and remedial 
measures, and consequently suffered avoid-
able harm, she would not qualify for Title IX 
relief. 

w 
0 E KEY NUMBER SYSTEM 

T 

524 U.S. 308, 141 L.Ed.2d 303 

1 108Gerald R. CARON, Petitioner, 

v . 

UNITED STATES. 
No. 97-6270. 

Argued April 21, 1998. 

Decided June 22, 1998. 

Defendant was convicted before the 
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Fund et al. as Amici Curiae 23 (same). Signifi-
cantly, however, the District Judge in that case 
refused to enter a judgment on that verdict; the 
judge instead ordered a new trial on damages, 
limited to medical and mental health treatment 
and special education expenses. See 887 
F.Supp. 947, 957 (W.D.Tex.1995), rev'd, 101 
F.3d 393 (C.A.5 1996). 
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not the student, can insure.  It is not clear to
me why the well-settled rules of law that
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ful to the intent of the policymaking branch
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standard of school district liability for teach-
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a policy to curtail and redress injuries caused
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for these reasons:  (1) the dimensions of a
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tiff ’s S 307allegations, but by the allowable de-
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and school officials responsible for the imple-
mentation of Title IX.

In line with the tort law doctrine of avoid-
able consequences, see generally C. McCor-
mick, Law of Damages 127–159 (1935), I

would recognize as an affirmative defense to
a Title IX charge of sexual harassment, an
effective policy for reporting and redressing
such misconduct.  School districts subject to
Title IX’s governance have been instructed
by the Secretary of Education to install pro-
cedures for ‘‘prompt and equitable resolu-
tion’’ of complaints, 34 CFR § 106.8(b)
(1997), and the Department of Education’s
Office of Civil Rights has detailed elements
of an effective grievance process, with specif-
ic reference to sexual harassment, 62 Fed.
Reg. 12034, 12044–12045 (1997).

The burden would be the school district’s
to show that its internal remedies were ade-
quately publicized and likely would have pro-
vided redress without exposing the complain-
ant to undue risk, effort, or expense.  Under
such a regime, to the extent that a plaintiff
unreasonably failed to avail herself of the
school district’s preventive and remedial
measures, and consequently suffered avoid-
able harm, she would not qualify for Title IX
relief.
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nances or policies," in which case, "the deter-
mination whether the statutory purposes 
were legitimate, or whether the purposes, 
though legitimate, were furthered by the law 
or general policy, might well fall within the 
province of the judge." Ante, at 1644-1645. 
(And the plurality presumably does not mean 
to address any Seventh Amendment issue 
that someone might raise when the govern-
ment has provided an adequate remedy, for 
example, by recognizing a compensatory ac-
tion for inverse condemnation, see ante, at 
1641, 1642.) But the Court's reticence is cold 
comfort simply because it rests upon distinc-
tions that withstand analysis no better than 
the tort-law analogies on which the Court's 
conclusion purports to rest. The narrowness 
of the Court's intentions cannot, therefore, be 
accepted as an effective limit on the conse-
quences on its reasoning, from which I re-
spectfully dissent." 
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of LaSHONDA D., Petitioner, 

v. 

MONROE COUNTY BOARD 
OF EDUCATION, et aL 

No. 97-843. 

Argued Jan. 12, 1999. 

Decided May 24, 1999. 

Parent, on behalf of fifth-grade student, 
sued school board and officials under Title IX 
for failure to remedy classmate's sexual 
harassment of student. The United States 
District Court for the Middle District of 
Georgia, 862 F.Supp. 363, dismissed for fail-
ure to state claim. Parent appealed. The 
Court of Appeals for the Eleventh Circuit, 
120 F.3d 1390, affirmed, and certiorari was 

14. I would therefore remand the case. There 
would be no need for a new trial; the judge 
could treat the jury's verdict as advisory, so long 

1661 

granted. The Supreme Court, Justice O'Con-
nor, held that: (1) a private damages action 
may lie against a school board under Title IX 
in cases of student-on-student harassment, 
but only where the funding recipient acts 
with deliberate indifference and the harass-
ment is so severe that it effectively bars the 
victim's access to an educational opportunity 
or benefit; (2) damages liability is not im-
posed on fund recipient under Title IX based 
on agency principles; (3) Title IX proscribes 
harassment with sufficient clarity to satisfy 
notice requirement for Spending Clause leg-
islation; (4) a fund recipient's damages liabili-
ty for sexual harassment under Title IX is 
limited to circumstances wherein the recipi-
ent exercises substantial control over both 
the harasser and the context in which the 
known harassment occurs; (5) school boards 
retain flexibility in dealing with harassment; 
(6) damages are not available for simple acts 
of teasing and name-calling, even where 
these comments target differences in gender; 
and (7) a claim was stated in the instant case. 

Reversed and remanded. 

Justice Kennedy, with whom Chief Jus-
tice Rehnquist and Justices Scalia and Thom-
as joined, filed a dissenting opinion. 

1. Civil Rights 6: 128, 200 

A private damages action may lie 
against a school board under Title IX in 
cases of student-on-student harassment, but 
only where the funding recipient acts with 
deliberate indifference to known acts of 
harassment in its programs or activities, and 
only for harassment that is so severe, perva-
sive, and objectively offensive that it effec-
tively bars the victim's access to an edu-
cational opportunity or benefit. Education 
Amendments of 1972, § 901(a), as amended, 
20 U.S.0 A. § 1681(a). 

2. Federal Courts 6: 460.1 
In reviewing the legal sufficiency of a 

cause of action, following dismissal for failure 
to state a claim, Supreme Court must assume 
the truth of the material facts as alleged in 

as he recorded his own findings consistent with 
the jury's verdict. See Fed. Rule Civ. Proc. 
52(a). 
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nances or policies,’’ in which case, ‘‘the deter-
mination whether the statutory purposes
were legitimate, or whether the purposes,
though legitimate, were furthered by the law
or general policy, might well fall within the
province of the judge.’’  Ante, at 1644–1645.
(And the plurality presumably does not mean
to address any Seventh Amendment issue
that someone might raise when the govern-
ment has provided an adequate remedy, for
example, by recognizing a compensatory ac-
tion for inverse condemnation, see ante, at
1641, 1642.)  But the Court’s reticence is cold
comfort simply because it rests upon distinc-
tions that withstand analysis no better than
the tort-law analogies on which the Court’s
conclusion purports to rest.  The narrowness
of the Court’s intentions cannot, therefore, be
accepted as an effective limit on the conse-
quences on its reasoning, from which I re-
spectfully dissent.14
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known harassment occurs; (5) school boards
retain flexibility in dealing with harassment;
(6) damages are not available for simple acts
of teasing and name-calling, even where
these comments target differences in gender;
and (7) a claim was stated in the instant case.

Reversed and remanded.

Justice Kennedy, with whom Chief Jus-
tice Rehnquist and Justices Scalia and Thom-
as joined, filed a dissenting opinion.

1. Civil Rights O128, 200
A private damages action may lie

against a school board under Title IX in
cases of student-on-student harassment, but
only where the funding recipient acts with
deliberate indifference to known acts of
harassment in its programs or activities, and
only for harassment that is so severe, perva-
sive, and objectively offensive that it effec-
tively bars the victim’s access to an edu-
cational opportunity or benefit.  Education
Amendments of 1972, § 901(a), as amended,
20 U.S.C.A. § 1681(a).

2. Federal Courts O460.1
In reviewing the legal sufficiency of a

cause of action, following dismissal for failure
to state a claim, Supreme Court must assume
the truth of the material facts as alleged in

14. I would therefore remand the case.  There
would be no need for a new trial;  the judge
could treat the jury’s verdict as advisory, so long

as he recorded his own findings consistent with
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the complaint. Fed.Rules Civ.Proc.Rule 
12(b)(6), 28 U.S.C.A. 

3. Civil Rights 6: 200, 271 

There is an implied private right of ac-
tion under Title IX, and money damages are 
available in such suits. Education Amend-
ments of 1972, § 901(a), as amended, 20 
U.S.C.A. § 1681(a). 

4. Civil Rights 6: 200 

Because Title IX was enacted pursuant 
to Congress' authority under the Spending 
Clause, private damages actions are available 
only where recipients of federal funding had 
adequate notice that they could be liable for 
the conduct at issue. U.S.C.A. Const. Art. 1, 
§ 8, cl. 1; Education Amendments of 1972, 
§ 901(a), as amended, 20 U.S.C.A. § 1681(a). 

5. United States 6: 82(1) 

When Congress acts pursuant to its 
spending power, it generates legislation 
much in the nature of a contract: in return 
for federal funds, the States agree to comply 
with federally imposed conditions. U.S.C.A. 
Const. Art. 1, § 8, cl. 1. 

6. United States 6: 82(1) 
In interpreting language in legislation 

enacted under the Spending Clause, Su-
preme Court insists that Congress speak 
with a clear voice, recognizing that there can 
be no knowing acceptance of the terms of the 
putative contract if a State is unaware of the 
conditions imposed by the legislation or is 
unable to ascertain what is expected of it. 
U.S.CA. Const. Art. 1, § 8, cl. 1. 

7. Civil Rights 6: 204.1 

A recipient of federal funds may be lia-
ble in damages under Title IX only for its 
own misconduct. Education Amendments of 
1972, § 901(a), as amended, 20 U.S.C.A. 
§ 1681(a). 

8. Civil Rights 6: 128, 204.1 

The Government's enforcement power 
under Title IX may only be exercised against 
the funding recipient, and damages liability 
under Title IX is not extended to parties 
outside the scope of this power. Education 
Amendments of 1972, §§, 901(a), 902, as 
amended, 20 U.S.C.A. §§, 1681(a), 1682. 

9. Civil Rights 6: 204.1 

The receiving entity of federal funds un-
der Title IX must have notice that it will be 
liable for a monetary award before subject-
ing it to damages liability, but this limitation 
on private damages actions is not a bar to 
liability where a funding recipient intention-
ally violates the statute. Education Amend-
ments of 1972, § 901(a), as amended, 20 
U.S.C.A. § 1681(a). 

10. Civil Rights 6: 204.1 

Damages liability is not imposed on fund 
recipient under Title IX based on agency 
principles or a negligence standard; rather, 
fund recipients may be liable in damages 
only where their own deliberate indifference 
effectively caused the discrimination. Edu-
cation Amendments of 1972, § 901(a), as 
amended, 20 U.S.C.A. § 1681(a). 

11. Civil Rights 6: 103, 204.1, 206(1) 

United States 6: 82(1) 

Title IX proscribes harassment with suf-
ficient clarity to satisfy notice requirement 
for Spending Clause legislation and serve as 
a basis for a damages action; additionally, the 
regulatory scheme surrounding Title IX has 
long provided funding recipients with notice 
that they may be liable for their failure to 
respond to the discriminatory acts of certain 
non-agents, and common law has put schools 
on notice that they may be held responsible 
under state law for their failure to protect 
students from the tortious acts of third par-
ties. Education Amendments of 1972, 
§ 901(a), as amended, 20 U.S.C.A. § 1681(a).; 
34 C.F.R. §§, 106.31(b)(6), (d), 106.37(a)(2), 
106.38(a), 106.51(a)(3); Restatement (Second) 
of Torts §§, 320, 320 comment. 

12. Civil Rights 6: 128 

Direct liability may be imposed on fund 
recipient under Title IX on theory of deliber-
ate indifference to sexual harassment only 
where the funding recipient has some control 
over the alleged harassment; a recipient can-
not be directly liable for its indifference 
where it lacks the authority to take remedial 
action. Education Amendments of 1972, 
§ 901(a), as amended, 20 U.S.C.A. § 1681(a). 
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under Title IX is not extended to parties
outside the scope of this power.  Education
Amendments of 1972, §§ 901(a), 902, as
amended, 20 U.S.C.A. §§ 1681(a), 1682.

9. Civil Rights O204.1

The receiving entity of federal funds un-
der Title IX must have notice that it will be
liable for a monetary award before subject-
ing it to damages liability, but this limitation
on private damages actions is not a bar to
liability where a funding recipient intention-
ally violates the statute.  Education Amend-
ments of 1972, § 901(a), as amended, 20
U.S.C.A. § 1681(a).

10. Civil Rights O204.1

Damages liability is not imposed on fund
recipient under Title IX based on agency
principles or a negligence standard; rather,
fund recipients may be liable in damages
only where their own deliberate indifference
effectively caused the discrimination.  Edu-
cation Amendments of 1972, § 901(a), as
amended, 20 U.S.C.A. § 1681(a).

11. Civil Rights O103, 204.1, 206(1)

 United States O82(1)

Title IX proscribes harassment with suf-
ficient clarity to satisfy notice requirement
for Spending Clause legislation and serve as
a basis for a damages action; additionally, the
regulatory scheme surrounding Title IX has
long provided funding recipients with notice
that they may be liable for their failure to
respond to the discriminatory acts of certain
non-agents, and common law has put schools
on notice that they may be held responsible
under state law for their failure to protect
students from the tortious acts of third par-
ties.  Education Amendments of 1972,
§ 901(a), as amended, 20 U.S.C.A. § 1681(a).;
34 C.F.R. §§ 106.31(b)(6), (d), 106.37(a)(2),
106.38(a), 106.51(a)(3);  Restatement (Second)
of Torts §§ 320, 320 comment.

12. Civil Rights O128

Direct liability may be imposed on fund
recipient under Title IX on theory of deliber-
ate indifference to sexual harassment only
where the funding recipient has some control
over the alleged harassment; a recipient can-
not be directly liable for its indifference
where it lacks the authority to take remedial
action.  Education Amendments of 1972,
§ 901(a), as amended, 20 U.S.C.A. § 1681(a).
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13. Civil Rights 6: 128 

If a funding recipient does not engage in 
harassment directly, it may not be liable for 
damages under Title IX unless its deliberate 
indifference subjects its students to harass-
ment; that is, the deliberate indifference 
must, at a minimum, cause students to un-
dergo harassment or make them liable or 
vulnerable to it. Education Amendments of 
1972, §§, 901(a), 908, as amended, 20 
U.S.0 A. §§, 1681(a), 1687. 

14. Civil Rights 6: 128 

A fund recipient's damages liability for 
sexual harassment under Title IX is limited 
to circumstances wherein the recipient exer-
cises substantial control over both the haras-
ser and the context in which the known 
harassment occurs. Education Amendments 
of 1972, § 901(a), as amended, 20 U.S.C.A. 
§ 1681(a). 

15. Civil Rights 6: 128 

School board may be liable under Title 
IX for deliberate indifference to student-on-
student sexual harassment occurring during 
school hours and on school grounds; such 
misconduct is taking place "under" an "oper-
ation" of the funding recipient and takes 
place where the recipient exercises signifi-
cant control over the harasser. Education 
Amendments of 1972, § 901(a), as amended, 
20 U.S.0 A. § 1681(a). 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

16. Civil Rights 6: 128 

Fund recipients cannot avoid liability for 
student-on-student sexual harassment only 
by expelling alleged harassers or acceding to 
particular remedial demands; rather, school 
administrators continue to enjoy the flexibili-
ty they require and will be deemed "deliber-
ately indifferent" to acts of student-on-stu-
dent harassment only where the recipient's 
response to the harassment or lack thereof is 
clearly unreasonable in light of the known 
circumstances. Education Amendments of 
1972, § 901(a), as amended, 20 U.S.C.A. 
§ 1681(a). 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

17. Civil Rights 6: 128 

Sexual harassment is a form of "discrim-
ination" for Title IX purposes. Education 
Amendments of 1972, § 901(a), as amended, 
20 U.S.0 A. § 1681(a). 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

18. Civil Rights 6: 128 

Student-on-student sexual harassment, if 
sufficiently severe, can rise to the level of 
"discrimination" actionable under Title IX. 
Education Amendments of 1972, § 901(a), as 
amended, 20 U.S.C.A. § 1681(a). 

19. Civil Rights 6: 128, 271 

Whether gender-oriented conduct rises 
to the level of actionable "harassment" under 
Title IX depends on a constellation of sur-
rounding circumstances, expectations, and 
relationships, including, but not limited to, 
the ages of the harasser and the victim and 
the number of individuals involved, and 
courts must bear in mind that children may 
regularly interact in a manner that would be 
unacceptable among adults; damages are not 
available for simple acts of teasing and name-
calling, even where these comments target 
differences in gender, and the behavior must 
be serious enough to have the systemic effect 
of denying the victim equal access to an 
educational program or activity. Education 
Amendments of 1972, § 901(a), as amended, 
20 U.S.0 A. § 1681(a). 

See publication Words and Phrases 
for other judicial constructions and def-
initions. 

20. Civil Rights 6: 128 

A mere decline in grades is not enough 
to survive a motion to dismiss a Title IX 
claim against a school board based on stu-
dent-on-student sexual harassment; the drop-
off in grades provides necessary evidence of 
a potential link between the harassed stu-
dent's education and the harasser's miscon-
duct, but the harassed student's ability to 
state a cognizable claim depends equally on 
the alleged persistence and severity of the 
harasser's actions and the board's alleged 
knowledge and deliberate indifference. Edu-
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Whether gender-oriented conduct rises
to the level of actionable ‘‘harassment’’ under
Title IX depends on a constellation of sur-
rounding circumstances, expectations, and
relationships, including, but not limited to,
the ages of the harasser and the victim and
the number of individuals involved, and
courts must bear in mind that children may
regularly interact in a manner that would be
unacceptable among adults; damages are not
available for simple acts of teasing and name-
calling, even where these comments target
differences in gender, and the behavior must
be serious enough to have the systemic effect
of denying the victim equal access to an
educational program or activity.  Education
Amendments of 1972, § 901(a), as amended,
20 U.S.C.A. § 1681(a).

 See publication Words and Phrases
for other judicial constructions and def-
initions.

20. Civil Rights O128

A mere decline in grades is not enough
to survive a motion to dismiss a Title IX
claim against a school board based on stu-
dent-on-student sexual harassment; the drop-
off in grades provides necessary evidence of
a potential link between the harassed stu-
dent’s education and the harasser’s miscon-
duct, but the harassed student’s ability to
state a cognizable claim depends equally on
the alleged persistence and severity of the
harasser’s actions and the board’s alleged
knowledge and deliberate indifference.  Edu-
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cation Amendments of 1972, § 901(a), as 
amended, 20 U.S.C.A. § 1681(a). 

21. Civil Rights 6: 128 
The relationship between the harasser 

and the victim necessarily affects the extent 
to which the misconduct can be said to 
breach Title IX's guarantee of equal access 
to educational benefits and to have a system-
ic effect on a program or activity, and peer 
harassment is less likely to satisfy these re-
quirements than is teacher-student harass-
ment. Education Amendments of 1972, 
§ 901(a), as amended, 20 U.S.C.A. § 1681(a). 

22. Civil Rights 6: 128 
Parent of fifth grade public school stu-

dent stated a claim for damages against 
school board under Title IX by allegations 
that board subjected student to discrimina-
tion by failing to respond in any way over a 
period of five months to complaints from 
such student and other female students of 
fellow student's in-school sexual harassment; 
the harassment was not only verbal, but in-
cluded numerous acts of objectively offensive 
touching, and parent alleged that the harass-
ment had a concrete, negative effect on her 
daughter's ability to receive an education and 
that the school board made no effort whatso-
ever either to investigate or to put an end to 
the harassment. Education Amendments of 
1972, § 901(a), as amended, 20 U.S.C.A. 
§ 1681(a). 

Syllabus * 

Petitioner filed suit against respondents, 
a county school board (Board) and school 
officials, seeking damages for the sexual 
harassment of her daughter LaShonda by G. 
F., a fifth-grade classmate at a public ele-
mentary school. Among other things, peti-
tioner alleged that respondents' deliberate 
indifference to G. F.'s persistent sexual ad-
vances toward LaShonda created an intimi-
dating, hostile, offensive, and abusive school 
environment that violated Title IX of the 
Education Amendments of 1972, which, in 
relevant part, prohibits a student from being 
"excluded from participation in, be[ing] de-

* The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. 

nied the benefits of, or be[ing] subjected to 
discrimination under any education program 
or activity receiving Federal financial assis-
tance," 20 U.S.C. § 1681(a). In granting re-
spondents' motion to dismiss, the Federal 
District Court found that "student-on-stu-
dent," or peer, harassment provides no 
ground for a Title IX private cause of action 
for damages. The en banc Eleventh Circuit 
affirmed. 

Held: 

1. A private Title IX damages action 
may lie against a school board in cases of 
student-on-student harassment, but only 
where the funding recipient is deliberately 
indifferent to sexual harassment, of which 
the recipient has actual knowledge, and that 
harassment is so severe, pervasive, and ob-
jectively offensive that it can be said to de-
prive the victims of access to the educational 
opportunities or benefits provided by the 
school. Pp. 1669-1676. 

(a) An implied private right of action for 
money damages exists under Title IX, 
Franklin v. Gwinnett County Public Schools, 
503 U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208, 
where funding recipients had adequate notice 
that they could be liable for the conduct at 
issue, Pennhurst State School and Hospital 
v. Halderman, 451 U.S. 1, 17, 101 S.Ct. 1531, 
67 L.Ed.2d 694, but a recipient is liable only 
for its own misconduct. Here, petitioner at-
tempts to hold the Board liable for its own 
decision to remain idle in the face of known 
student-on-student harassment in its schools. 
The standard set out in Gebser v. Lago Vista 
Independent School Dist., 524 U.S. 274, 118 
S.Ct. 1989, 141 L.Ed.2d 277—that a school 
district may be liable for damages under 
Title IX where it is deliberately indifferent to 
known acts of teacher-student sexual harass-
ment—also applies in casesli ,30of student-on-
student harassment. Initially, in Gebser, this 
Court expressly rejected the use of agency 
principles to impute liability to the district 
for the acts of its teachers. Id., at 283, 118 
S.Ct. 1989. Additionally, Title IX's regulato-
ry scheme has long provided funding recipi-

See United States v. Detroit Timber & Lumber Co., 
200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499. 
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tion by failing to respond in any way over a
period of five months to complaints from
such student and other female students of
fellow student’s in-school sexual harassment;
the harassment was not only verbal, but in-
cluded numerous acts of objectively offensive
touching, and parent alleged that the harass-
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daughter’s ability to receive an education and
that the school board made no effort whatso-
ever either to investigate or to put an end to
the harassment.  Education Amendments of
1972, § 901(a), as amended, 20 U.S.C.A.
§ 1681(a).
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a county school board (Board) and school
officials, seeking damages for the sexual
harassment of her daughter LaShonda by G.
F., a fifth-grade classmate at a public ele-
mentary school.  Among other things, peti-
tioner alleged that respondents’ deliberate
indifference to G. F.’s persistent sexual ad-
vances toward LaShonda created an intimi-
dating, hostile, offensive, and abusive school
environment that violated Title IX of the
Education Amendments of 1972, which, in
relevant part, prohibits a student from being
‘‘excluded from participation in, be[ing] de-

nied the benefits of, or be[ing] subjected to
discrimination under any education program
or activity receiving Federal financial assis-
tance,’’ 20 U.S.C. § 1681(a).  In granting re-
spondents’ motion to dismiss, the Federal
District Court found that ‘‘student-on-stu-
dent,’’ or peer, harassment provides no
ground for a Title IX private cause of action
for damages.  The en banc Eleventh Circuit
affirmed.

Held:

1. A private Title IX damages action
may lie against a school board in cases of
student-on-student harassment, but only
where the funding recipient is deliberately
indifferent to sexual harassment, of which
the recipient has actual knowledge, and that
harassment is so severe, pervasive, and ob-
jectively offensive that it can be said to de-
prive the victims of access to the educational
opportunities or benefits provided by the
school.  Pp. 1669–1676.

(a) An implied private right of action for
money damages exists under Title IX,
Franklin v. Gwinnett County Public Schools,
503 U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208,
where funding recipients had adequate notice
that they could be liable for the conduct at
issue, Pennhurst State School and Hospital
v. Halderman, 451 U.S. 1, 17, 101 S.Ct. 1531,
67 L.Ed.2d 694, but a recipient is liable only
for its own misconduct.  Here, petitioner at-
tempts to hold the Board liable for its own
decision to remain idle in the face of known
student-on-student harassment in its schools.
The standard set out in Gebser v. Lago Vista
Independent School Dist., 524 U.S. 274, 118
S.Ct. 1989, 141 L.Ed.2d 277—that a school
district may be liable for damages under
Title IX where it is deliberately indifferent to
known acts of teacher-student sexual harass-
ment—also applies in cases S 630of student-on-
student harassment.  Initially, in Gebser, this
Court expressly rejected the use of agency
principles to impute liability to the district
for the acts of its teachers.  Id., at 283, 118
S.Ct. 1989.  Additionally, Title IX’s regulato-
ry scheme has long provided funding recipi-
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the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

See United States v. Detroit Timber & Lumber Co.,
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ents with notice that they may be liable for 
their failure to respond to nonagents' dis-
criminatory acts. The common law has also 
put schools on notice that they may be held 
responsible under state law for failing to 
protect students from third parties' tortious 
acts. Of course, the harasser's identity is not 
irrelevant. Deliberate indifference makes 
sense as a direct liability theory only where 
the recipient has the authority to take reme-
dial action, and Title IX's language itself 
narrowly circumscribes the circumstances 
giving rise to damages liability under the 
statute. If a recipient does not engage in 
harassment directly, it may not be liable for 
damages unless its deliberate indifference 
"subject[s]" its students to harassment, i.e., 
at a minimum, causes students to undergo 
harassment or makes them liable or vulnera-
ble to it. Moreover, because the harassment 
must occur "under" "the operations of" a 
recipient, 20 U.S.C. §§, 1681(a), 1687, the 
harassment must take place in a context 
subject to the school district's control. 
These factors combine to limit a recipient's 
damages liability to circumstances wherein 
the recipient exercises substantial control 
over both the harasser and the context in 
which the known harassment occurs. 
Where, as here, the misconduct occurs dur-
ing school hours on school grounds, miscon-
duct is taking place "under" an "operation" of 
the recipient. In these circumstances, the 
recipient retains substantial control over the 
context in which the harassment occurs. 
More importantly, in this setting, the Board 
exercises significant control over the haras-
ser, for it has disciplinary authority over its 
students. At the time of the events here, a 
publication for school attorneys and adminis-
trators indicated that student-on-student 
harassment could trigger Title IX liability, 
and subsequent Department of Education 
policy guidelines provide that such harass-
ment falls within Title IX's scope. Contrary 
to contentions of respondents and the dis-
sent, school administrators will continue to 
enjoy the flexibility they require in making 
disciplinary decisions so long as funding re-
cipients are deemed "deliberately indiffer-
ent" to acts of student-on-student harass-
ment only where the recipient's response to 
the harassment or lack thereof is clearly 

unreasonable in light of the known circum-
stances. Pp. 1669-1674. 

(b) The requirement that recipients re-
ceive adequate notice of Title IX's proscrip-
tions also bears on the proper definition of 
"discrimination" in a private damages action. 
Title IX proscribes sexual harassment with 
sufficient clarity to satisfy Pennhurst's notice 
requirement and serve as a basis for a dam-
ages action. See Gebser, supra, at 281, 118 
S.Ct. 1989. Having previously held that such 
harassment is "discrimination" in the 

jisischool context under Title IX, this Court 
is constrained to conclude that student-on-
student sexual harassment, if sufficiently se-
vere, can likewise rise to the level of "dis-
crimination" actionable under the statute. 
The statute's other prohibitions help to give 
content to "discrimination" in this context. 
The statute not only protects students from 
discrimination but also shields them from 
being "excluded from participation in" or 
"denied the benefits of" a recipient's "edu-
cation program or activity" on the basis of 
gender. 20 U.S.C. § 1681(a). It is not nec-
essary to show an overt, physical deprivation 
of access to school resources to make out a 
damages claim for sexual harassment under 
Title IX, but a plaintiff must show harass-
ment that is so severe, pervasive, and objec-
tively offensive, and that so undermines and 
detracts from the victims' educational experi-
ence, that the victims are effectively denied 
equal access to an institution's resources and 
opportunities. Cf. Meritor Savings Bank, 
FSB v. Vinson, 477 U.S. 57, 67, 106 S.Ct. 
2399, 91 L.Ed.2d 49. Whether gender-ori-
ented conduct is harassment depends on a 
constellation of surrounding circumstances, 
expectations, and relationships, Oncale v. 
Sundowner Offshore Services, Inc., 523 U.S. 
75, 82, 118 S.Ct. 998, 140 L.Ed.2d 201, includ-
ing, but not limited to, the harasser's and 
victim's ages and the number of persons 
involved. Courts must also bear in mind that 
schoolchildren may regularly interact in ways 
that would be unacceptable among adults. 
Moreover, that the discrimination must occur 
"under any education program or activity" 
suggests that the behavior must be serious 
enough to have the systemic effect of deny-
ing the victim equal access to an education 
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ents with notice that they may be liable for
their failure to respond to nonagents’ dis-
criminatory acts.  The common law has also
put schools on notice that they may be held
responsible under state law for failing to
protect students from third parties’ tortious
acts.  Of course, the harasser’s identity is not
irrelevant.  Deliberate indifference makes
sense as a direct liability theory only where
the recipient has the authority to take reme-
dial action, and Title IX’s language itself
narrowly circumscribes the circumstances
giving rise to damages liability under the
statute.  If a recipient does not engage in
harassment directly, it may not be liable for
damages unless its deliberate indifference
‘‘subject[s]’’ its students to harassment, i.e.,
at a minimum, causes students to undergo
harassment or makes them liable or vulnera-
ble to it.  Moreover, because the harassment
must occur ‘‘under’’ ‘‘the operations of’’ a
recipient, 20 U.S.C. §§ 1681(a), 1687, the
harassment must take place in a context
subject to the school district’s control.
These factors combine to limit a recipient’s
damages liability to circumstances wherein
the recipient exercises substantial control
over both the harasser and the context in
which the known harassment occurs.
Where, as here, the misconduct occurs dur-
ing school hours on school grounds, miscon-
duct is taking place ‘‘under’’ an ‘‘operation’’ of
the recipient.  In these circumstances, the
recipient retains substantial control over the
context in which the harassment occurs.
More importantly, in this setting, the Board
exercises significant control over the haras-
ser, for it has disciplinary authority over its
students.  At the time of the events here, a
publication for school attorneys and adminis-
trators indicated that student-on-student
harassment could trigger Title IX liability,
and subsequent Department of Education
policy guidelines provide that such harass-
ment falls within Title IX’s scope.  Contrary
to contentions of respondents and the dis-
sent, school administrators will continue to
enjoy the flexibility they require in making
disciplinary decisions so long as funding re-
cipients are deemed ‘‘deliberately indiffer-
ent’’ to acts of student-on-student harass-
ment only where the recipient’s response to
the harassment or lack thereof is clearly

unreasonable in light of the known circum-
stances.  Pp. 1669–1674.

(b) The requirement that recipients re-
ceive adequate notice of Title IX’s proscrip-
tions also bears on the proper definition of
‘‘discrimination’’ in a private damages action.
Title IX proscribes sexual harassment with
sufficient clarity to satisfy Pennhurst’s notice
requirement and serve as a basis for a dam-
ages action.  See Gebser, supra, at 281, 118
S.Ct. 1989.  Having previously held that such
harassment is ‘‘discrimination’’ in the
S 631school context under Title IX, this Court
is constrained to conclude that student-on-
student sexual harassment, if sufficiently se-
vere, can likewise rise to the level of ‘‘dis-
crimination’’ actionable under the statute.
The statute’s other prohibitions help to give
content to ‘‘discrimination’’ in this context.
The statute not only protects students from
discrimination but also shields them from
being ‘‘excluded from participation in’’ or
‘‘denied the benefits of’’ a recipient’s ‘‘edu-
cation program or activity’’ on the basis of
gender.  20 U.S.C. § 1681(a).  It is not nec-
essary to show an overt, physical deprivation
of access to school resources to make out a
damages claim for sexual harassment under
Title IX, but a plaintiff must show harass-
ment that is so severe, pervasive, and objec-
tively offensive, and that so undermines and
detracts from the victims’ educational experi-
ence, that the victims are effectively denied
equal access to an institution’s resources and
opportunities.  Cf. Meritor Savings Bank,
FSB v. Vinson, 477 U.S. 57, 67, 106 S.Ct.
2399, 91 L.Ed.2d 49.  Whether gender-ori-
ented conduct is harassment depends on a
constellation of surrounding circumstances,
expectations, and relationships, Oncale v.
Sundowner Offshore Services, Inc., 523 U.S.
75, 82, 118 S.Ct. 998, 140 L.Ed.2d 201, includ-
ing, but not limited to, the harasser’s and
victim’s ages and the number of persons
involved.  Courts must also bear in mind that
schoolchildren may regularly interact in ways
that would be unacceptable among adults.
Moreover, that the discrimination must occur
‘‘under any education program or activity’’
suggests that the behavior must be serious
enough to have the systemic effect of deny-
ing the victim equal access to an education
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program or activity. A single instance of 
severe one-on-one peer harassment could, in 
theory, be said to have such a systemic ef-
fect, but it is unlikely that Congress would 
have thought so. The fact that it was a 
teacher who engaged in harassment in 
Franklin and Gebseris relevant. Peer 
harassment is less likely to satisfy the re-
quirements that the misconduct breach Title 
IX's guarantee of equal access to educational 
benefits and have a systemic effect on a 
program or activity. Pp. 1674-1676. 

2. Applying this standard to the facts 
at issue, the Eleventh Circuit erred in dis-
missing petitioner's complaint. This Court 
cannot say beyond doubt that she can prove 
no set of facts that would entitle her to relief. 
She alleges that LaShonda was the victim of 
repeated acts of harassment by G.F. over a 
5—month period, and allegations support the 
conclusion that his misconduct was severe, 
pervasive, and objectively offensive. More-
over, the complaint alleges that multiple vic-
tims of G. F.'s misconduct sought an audi-
ence with the school principal and that the 
harassment had a concrete, negative effect 
on LaShonda's ability to receive an edu-
cation. The complaint also suggests that 
petitioner may be able to show both actual 
knowledge and deliberate indifferenceli32on 
the part of the Board, which made no effort 
either to investigate or to put an end to the 
harassment. P. 1676. 

120 F.3d 1390, reversed and remanded. 

O'CONNOR, J., delivered the opinion of 
the Court, in which STEVENS, SOUTER, 
GINSBURG, and BREYER, JJ., joined. 
KENNEDY, J., filed a dissenting opinion, in 
which REHNQUIST, C. J., and SCALIA and 
THOMAS, JJ., joined, post, p. 1676. 

Verna L. Williams, Washington, DC, for 
petitioner. 

Barbara D. Underwood, Washington, DC, 
for the United States as amicus curiae, by 
special leave of the Court. 

W. Warren Plowden, Jr., Macon, GA, for 
the respondents. 
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Justice O'CONNOR delivered the opinion 
of the Court. 

[1] Petitioner brought suit against the 
Monroe County Board of Education and oth-
er defendants, alleging that her fifth-grade 
daughter had been the victim of sexual 
harassment by another student in her class. 
Among petitioner's claims was a claim for 
monetary and injunctive relief under Title IX 
oni ,33the Education Amendments of 1972 (Ti-
tle IX), 86 Stat. 373, as amended, 20 U.S.C. 
§ 1681 et seq. The District Court dismissed 
petitioner's Title IX claim on the ground that 
"student-on-student," or peer, harassment 
provides no ground for a private cause of 
action under the statute. The Court of Ap-
peals for the Eleventh Circuit, sitting en 
banc, affirmed. We consider here whether a 
private damages action may lie against the 
school board in cases of student-on-student 
harassment. We conclude that it may, but 
only where the funding recipient acts with 
deliberate indifference to known acts of 
harassment in its programs or activities. 
Moreover, we conclude that such an action 
will lie only for harassment that is so severe, 
pervasive, and objectively offensive that it 
effectively bars the victim's access to an edu-
cational opportunity or benefit. 

I 

[2] Petitioner's Title IX claim was dis-
missed under Federal Rule of Civil Proce-
dure 12(b)(6) for failure to state a claim upon 
which relief could be granted. Accordingly, 
in reviewing the legal sufficiency of petition-
er's cause of action, "we must assume the 
truth of the material facts as alleged in the 
complaint." Summit Health, Ltd. v. Pinh,as, 
500 U.S. 322, 325, 111 S.Ct. 1842, 114 
L.Ed.2d 366 (1991). 

A 

Petitioner's minor daughter, LaShonda, 
was allegedly the victim of a prolonged pat-
tern of sexual harassment by one of her fifth-
grade classmates at Hubbard Elementary 
School, a public school in Monroe County, 
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program or activity.  A single instance of
severe one-on-one peer harassment could, in
theory, be said to have such a systemic ef-
fect, but it is unlikely that Congress would
have thought so.  The fact that it was a
teacher who engaged in harassment in
Franklin and Gebseris relevant.  Peer
harassment is less likely to satisfy the re-
quirements that the misconduct breach Title
IX’s guarantee of equal access to educational
benefits and have a systemic effect on a
program or activity.  Pp. 1674–1676.

2. Applying this standard to the facts
at issue, the Eleventh Circuit erred in dis-
missing petitioner’s complaint.  This Court
cannot say beyond doubt that she can prove
no set of facts that would entitle her to relief.
She alleges that LaShonda was the victim of
repeated acts of harassment by G.F. over a
5–month period, and allegations support the
conclusion that his misconduct was severe,
pervasive, and objectively offensive.  More-
over, the complaint alleges that multiple vic-
tims of G. F.’s misconduct sought an audi-
ence with the school principal and that the
harassment had a concrete, negative effect
on LaShonda’s ability to receive an edu-
cation.  The complaint also suggests that
petitioner may be able to show both actual
knowledge and deliberate indifference S 632on
the part of the Board, which made no effort
either to investigate or to put an end to the
harassment.  P. 1676.

120 F.3d 1390, reversed and remanded.
O’CONNOR, J., delivered the opinion of

the Court, in which STEVENS, SOUTER,
GINSBURG, and BREYER, JJ., joined.
KENNEDY, J., filed a dissenting opinion, in
which REHNQUIST, C. J., and SCALIA and
THOMAS, JJ., joined, post, p. 1676.

Verna L. Williams, Washington, DC, for
petitioner.

Barbara D. Underwood, Washington, DC,
for the United States as amicus curiae, by
special leave of the Court.

W. Warren Plowden, Jr., Macon, GA, for
the respondents.

For U.S. Supreme Court briefs, see:
1998 WL 792418 (Pet.Brief)

1998 WL 847573 (Resp.Brief)

1998 WL 906317 (Reply.Brief)

Justice O’CONNOR delivered the opinion
of the Court.

[1] Petitioner brought suit against the
Monroe County Board of Education and oth-
er defendants, alleging that her fifth-grade
daughter had been the victim of sexual
harassment by another student in her class.
Among petitioner’s claims was a claim for
monetary and injunctive relief under Title IX
of S 633the Education Amendments of 1972 (Ti-
tle IX), 86 Stat. 373, as amended, 20 U.S.C.
§ 1681 et seq.  The District Court dismissed
petitioner’s Title IX claim on the ground that
‘‘student-on-student,’’ or peer, harassment
provides no ground for a private cause of
action under the statute.  The Court of Ap-
peals for the Eleventh Circuit, sitting en
banc, affirmed.  We consider here whether a
private damages action may lie against the
school board in cases of student-on-student
harassment.  We conclude that it may, but
only where the funding recipient acts with
deliberate indifference to known acts of
harassment in its programs or activities.
Moreover, we conclude that such an action
will lie only for harassment that is so severe,
pervasive, and objectively offensive that it
effectively bars the victim’s access to an edu-
cational opportunity or benefit.

I

[2] Petitioner’s Title IX claim was dis-
missed under Federal Rule of Civil Proce-
dure 12(b)(6) for failure to state a claim upon
which relief could be granted.  Accordingly,
in reviewing the legal sufficiency of petition-
er’s cause of action, ‘‘we must assume the
truth of the material facts as alleged in the
complaint.’’  Summit Health, Ltd. v. Pinhas,
500 U.S. 322, 325, 111 S.Ct. 1842, 114
L.Ed.2d 366 (1991).

A

Petitioner’s minor daughter, LaShonda,
was allegedly the victim of a prolonged pat-
tern of sexual harassment by one of her fifth-
grade classmates at Hubbard Elementary
School, a public school in Monroe County,
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Georgia. According to petitioner's com-
plaint, the harassment began in December 
1992, when the classmate, G.F., attempted to 
touch LaShonda's breasts and genital area 
and made vulgar statements such as " 'I want 
to get in bed with you' " and " 'I want to feel 
your boobs.' " Complaint 11 7. Similar con-
duct allegedly occurred on or about January 
4 and January 20, 1993. Ibid. LaShonda 
reported each of these incidents to her 

limmother and to her classroom teacher, Di-
ane Fort. Ibid. Petitioner, in turn, also con-
tacted Fort, who allegedly assured petitioner 
that the school principal, Bill Querry, had 
been informed of the incidents. Ibid. Peti-
tioner contends that, notwithstanding these 
reports, no disciplinary action was taken 
against G.F. Id., 11 16. 

G.F.'s conduct allegedly continued for 
many months. In early February, G.F. pur-
portedly placed a door stop in his pants and 
proceeded to act in a sexually suggestive 
manner toward LaShonda during physical 
education class. Id., 11 8. LaShonda reported 
G.F.'s behavior to her physical education 
teacher, Whit Maples. Ibid. Approximately 
one week later, G.F. again allegedly engaged 
in harassing behavior, this time while under 
the supervision of another classroom teacher, 
Joyce Pippin. Id., 11 9. Again, LaShonda al-
legedly reported the incident to the teacher, 
and again petitioner contacted the teacher to 
follow up. Ibid. 

Petitioner alleges that G.F. once more di-
rected sexually harassing conduct toward La-
Shonda in physical education class in early 
March, and that LaShonda reported the inci-
dent to both Maples and Pippen. Id., 11 10. 
In mid-April 1993, G.F. allegedly rubbed his 
body against LaShonda in the school hallway 
in what LaShonda considered a sexually sug-
gestive manner, and LaShonda again report-
ed the matter to Fort. Id., 1111. 

The string of incidents finally ended in 
mid-May, when G.F. was charged with, and 
pleaded guilty to, sexual battery for his mis-
conduct. Id., 11 14. The complaint alleges 
that LaShonda had suffered during the 
months of harassment, however; specifically, 
her previously high grades allegedly dropped 
as she became unable to concentrate on her 
studies, id., 11 15, and, in April 1993, her 

father discovered that she had written a sui-
cide note, ibid. The complaint further alleg-
es that, at one point, LaShonda told petition-
er that she " 'didn't know how much longer 
she could keep [G.F.] off her.' " Id., 11 12. 

1 135Nor was LaShonda G.F.'s only victim; 
it is alleged that other girls in the class fell 
prey to G.F.'s conduct. Id., 11 16. At one 
point, in fact, a group composed of LaShonda 
and other female students tried to speak with 
Principal Querry about G.F.'s behavior. Id., 
11 10. According to the complaint, however, a 
teacher denied the students' request with the 
statement, " 'If [Querry] wants you, he'll call 
you.' " Ibid. 

Petitioner alleges that no disciplinary ac-
tion was taken in response to G.F.'s behavior 
toward LaShonda. Id., 11 16. In addition to 
her conversations with Fort and Pippen, peti-
tioner alleges that she spoke with Principal 
Querry in mid-May 1993. When petitioner 
inquired as to what action the school intend-
ed to take against G.F., Querry simply stat-
ed, " 'I guess I'll have to threaten him a little 
bit harder.' " Id., 11 12. Yet, petitioner alleg-
es, at no point during the many months of his 
reported misconduct was G.F. disciplined for 
harassment. Id., 11 16. Indeed, Querry al-
legedly asked petitioner why LaShonda 
" 'was the only one complaining." Id., 11 12. 

Nor, according to the complaint, was any 
effort made to separate G.F. and LaShonda. 
Id., 11 16. On the contrary, notwithstanding 
LaShonda's frequent complaints, only after 
more than three months of reported harass-
ment was she even permitted to change her 
classroom seat so that she was no longer 
seated next to G.F. Id., 11 13. Moreover, 
petitioner alleges that, at the time of the 
events in question, the Monroe County Board 
of Education (Board) had not instructed its 
personnel on how to respond to peer sexual 
harassment and had not established a policy 
on the issue. Id., 417. 

B 

On May 4, 1994, petitioner filed suit in the 
United States District Court for the Middle 
District of Georgia against the Board, 
Charles Dumas, the school district's superin-
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Georgia.  According to petitioner’s com-
plaint, the harassment began in December
1992, when the classmate, G.F., attempted to
touch LaShonda’s breasts and genital area
and made vulgar statements such as ‘‘ ‘I want
to get in bed with you’ ’’ and ‘‘ ‘I want to feel
your boobs.’ ’’  Complaint ¶ 7. Similar con-
duct allegedly occurred on or about January
4 and January 20, 1993.  Ibid. LaShonda
reported each of these incidents to her
S 634mother and to her classroom teacher, Di-
ane Fort. Ibid. Petitioner, in turn, also con-
tacted Fort, who allegedly assured petitioner
that the school principal, Bill Querry, had
been informed of the incidents.  Ibid. Peti-
tioner contends that, notwithstanding these
reports, no disciplinary action was taken
against G.F. Id., ¶ 16.

G.F.’s conduct allegedly continued for
many months.  In early February, G.F. pur-
portedly placed a door stop in his pants and
proceeded to act in a sexually suggestive
manner toward LaShonda during physical
education class.  Id., ¶ 8. LaShonda reported
G.F.’s behavior to her physical education
teacher, Whit Maples.  Ibid. Approximately
one week later, G.F. again allegedly engaged
in harassing behavior, this time while under
the supervision of another classroom teacher,
Joyce Pippin.  Id., ¶ 9. Again, LaShonda al-
legedly reported the incident to the teacher,
and again petitioner contacted the teacher to
follow up.  Ibid.

Petitioner alleges that G.F. once more di-
rected sexually harassing conduct toward La-
Shonda in physical education class in early
March, and that LaShonda reported the inci-
dent to both Maples and Pippen.  Id., ¶ 10.
In mid-April 1993, G.F. allegedly rubbed his
body against LaShonda in the school hallway
in what LaShonda considered a sexually sug-
gestive manner, and LaShonda again report-
ed the matter to Fort. Id., ¶ 11.

The string of incidents finally ended in
mid-May, when G.F. was charged with, and
pleaded guilty to, sexual battery for his mis-
conduct.  Id., ¶ 14.  The complaint alleges
that LaShonda had suffered during the
months of harassment, however;  specifically,
her previously high grades allegedly dropped
as she became unable to concentrate on her
studies, id., ¶ 15, and, in April 1993, her

father discovered that she had written a sui-
cide note, ibid.  The complaint further alleg-
es that, at one point, LaShonda told petition-
er that she ‘‘ ‘didn’t know how much longer
she could keep [G.F.] off her.’ ’’  Id., ¶ 12.

S 635Nor was LaShonda G.F.’s only victim;
it is alleged that other girls in the class fell
prey to G.F.’s conduct.  Id., ¶ 16.  At one
point, in fact, a group composed of LaShonda
and other female students tried to speak with
Principal Querry about G.F.’s behavior.  Id.,
¶ 10.  According to the complaint, however, a
teacher denied the students’ request with the
statement, ‘‘ ‘If [Querry] wants you, he’ll call
you.’ ’’  Ibid.

Petitioner alleges that no disciplinary ac-
tion was taken in response to G.F.’s behavior
toward LaShonda.  Id., ¶ 16.  In addition to
her conversations with Fort and Pippen, peti-
tioner alleges that she spoke with Principal
Querry in mid-May 1993.  When petitioner
inquired as to what action the school intend-
ed to take against G.F., Querry simply stat-
ed, ‘‘ ‘I guess I’ll have to threaten him a little
bit harder.’ ’’  Id., ¶ 12.  Yet, petitioner alleg-
es, at no point during the many months of his
reported misconduct was G.F. disciplined for
harassment.  Id., ¶ 16.  Indeed, Querry al-
legedly asked petitioner why LaShonda
‘‘ ‘was the only one complaining.’ ’’  Id., ¶ 12.

Nor, according to the complaint, was any
effort made to separate G.F. and LaShonda.
Id., ¶ 16.  On the contrary, notwithstanding
LaShonda’s frequent complaints, only after
more than three months of reported harass-
ment was she even permitted to change her
classroom seat so that she was no longer
seated next to G.F. Id., ¶ 13.  Moreover,
petitioner alleges that, at the time of the
events in question, the Monroe County Board
of Education (Board) had not instructed its
personnel on how to respond to peer sexual
harassment and had not established a policy
on the issue.  Id., ¶ 17.

B

On May 4, 1994, petitioner filed suit in the
United States District Court for the Middle
District of Georgia against the Board,
Charles Dumas, the school district’s superin-
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tendent, and Principal Querry. The com-
plaint alleged that the Boardli ,38is a recipient 
of federal funding for purposes of Title IX, 
that "[t]he persistent sexual advances and 
harassment by the student G.F. upon [La-
Shonda] interfered with her ability to attend 
school and perform her studies and activi-
ties," and that "[t]he deliberate indifference 
by Defendants to the unwelcome sexual ad-
vances of a student upon LaShonda created 
an intimidating, hostile, offensive and 
abus[ive] school environment in violation of 
Title IX." Id., 1111 27, 28. The complaint 
sought compensatory and punitive damages, 
attorney's fees, and injunctive relief. Id., 
432. 

The defendants (all respondents here) 
moved to dismiss petitioner's complaint un-
der Federal Rule of Civil Procedure 12(b)(6) 
for failure to state a claim upon which relief 
could be granted, and the District Court 
granted respondents' motion. See D. v. 
Monroe Cty. Bd. of Educ., 862 F.Supp. 363, 
368 (M.D.Ga.1994). With regard to petition-
er's claims under Title IX, the court dis-
missed the claims against individual defen-
dants on the ground that only federally 
funded educational institutions are subject to 
liability in private causes of action under 
Title IX. Id., at 367. As for the Board, the 
court concluded that Title IX provided no 
basis for liability absent an allegation "that 
the Board or an employee of the Board had 
any role in the harassment." Ibid. 

Petitioner appealed the District Court's 
decision dismissing her Title IX claim against 
the Board, and a panel of the Court of Ap-
peals for the Eleventh Circuit reversed. 
Davis v. Monroe Cty. Bd. of Educ., 74 F.3d 
1186, 1195 (1996). Borrowing from Title VII 
law, a majority of the panel determined that 
student-on-student harassment stated a 
cause of action against the Board under Title 
IX: "[W]e conclude that as Title VII encom-
passes a claim for damages due to a sexually 
hostile working environment created by co-
workers and tolerated by the employer, Title 
IX encompasses a claim for damages due to a 
sexually hostile educational environment cre-
ated by a fellow student or students when 
the supervising authorities knowingly fail to 
act to eliminate the harassment." Id., at 
1193. TheJ7Eleventh Circuit panel recog-

nized that petitioner sought to state a claim 
based on school "officials' failure to take ac-
tion to stop the offensive acts of those over 
whom the officials exercised control," ibid., 
and the court concluded that petitioner had 
alleged facts sufficient to support a claim for 
hostile environment sexual harassment on 
this theory, id., at 1195. 

The Eleventh Circuit granted the Board's 
motion for rehearing en banc, Davis v. Mon-
roe Cty. Bd. of Educ., 91 F.3d 1418 (1996), 
and affirmed the District Court's decision to 
dismiss petitioner's Title IX claim against the 
Board, 120 F.3d 1390 (1997). The en banc 
court relied, primarily, on the theory that 
Title IX was passed pursuant to Congress' 
legislative authority under the Constitution's 
Spending Clause, U.S. Const., Art. I, § 8, cl. 
1, and that the statute therefore must pro-
vide potential recipients of federal education 
funding with "unambiguous notice of the con-
ditions they are assuming when they accept" 
it. 120 F.3d, at 1399. Title IX, the court 
reasoned, provides recipients with notice that 
they must stop their employees from engag-
ing in discriminatory conduct, but the statute 
fails to provide a recipient with sufficient 
notice of a duty to prevent student-on-stu-
dent harassment. Id., at 1401. 

Writing in dissent, four judges urged that 
the statute, by declining to identify the 
perpetrator of discrimination, encompasses 
misconduct by third parties: "The identity of 
the perpetrator is simply irrelevant under 
the language" of the statute. Id., at 1412 
(Barkett, J., dissenting). The plain lan-
guage, the dissenters reasoned, also provides 
recipients with sufficient notice that a failure 
to respond to student-on-student harassment 
could trigger liability for the district. Id., at 
1414. 

We granted certiorari, 524 U.S. 980, 119 
S.Ct. 29, 141 L.Ed.2d 789 (1998), in order to 
resolve a conflict in the Circuits over wheth-
er, and under what circumstances, a recipient 
of federal educational funds can be liable in a 
private damages action arising from student-
on-student sexual harassment, compare 120 
F.3d 1390 (CA.111281997) (case below), and 
Rowinsky v. Bryan Independent School 
Dist., 80 F.3d 1006, 1008 (C.A.5) (holding 
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tendent, and Principal Querry.  The com-
plaint alleged that the Board S 636is a recipient
of federal funding for purposes of Title IX,
that ‘‘[t]he persistent sexual advances and
harassment by the student G.F. upon [La-
Shonda] interfered with her ability to attend
school and perform her studies and activi-
ties,’’ and that ‘‘[t]he deliberate indifference
by Defendants to the unwelcome sexual ad-
vances of a student upon LaShonda created
an intimidating, hostile, offensive and
abus[ive] school environment in violation of
Title IX.’’ Id., ¶¶ 27, 28.  The complaint
sought compensatory and punitive damages,
attorney’s fees, and injunctive relief.  Id.,
¶ 32.

The defendants (all respondents here)
moved to dismiss petitioner’s complaint un-
der Federal Rule of Civil Procedure 12(b)(6)
for failure to state a claim upon which relief
could be granted, and the District Court
granted respondents’ motion.  See D. v.
Monroe Cty. Bd. of Educ., 862 F.Supp. 363,
368 (M.D.Ga.1994).  With regard to petition-
er’s claims under Title IX, the court dis-
missed the claims against individual defen-
dants on the ground that only federally
funded educational institutions are subject to
liability in private causes of action under
Title IX. Id., at 367.  As for the Board, the
court concluded that Title IX provided no
basis for liability absent an allegation ‘‘that
the Board or an employee of the Board had
any role in the harassment.’’  Ibid.

Petitioner appealed the District Court’s
decision dismissing her Title IX claim against
the Board, and a panel of the Court of Ap-
peals for the Eleventh Circuit reversed.
Davis v. Monroe Cty. Bd. of Educ., 74 F.3d
1186, 1195 (1996).  Borrowing from Title VII
law, a majority of the panel determined that
student-on-student harassment stated a
cause of action against the Board under Title
IX:  ‘‘[W]e conclude that as Title VII encom-
passes a claim for damages due to a sexually
hostile working environment created by co-
workers and tolerated by the employer, Title
IX encompasses a claim for damages due to a
sexually hostile educational environment cre-
ated by a fellow student or students when
the supervising authorities knowingly fail to
act to eliminate the harassment.’’  Id., at
1193.  The S 637Eleventh Circuit panel recog-

nized that petitioner sought to state a claim
based on school ‘‘officials’ failure to take ac-
tion to stop the offensive acts of those over
whom the officials exercised control,’’ ibid.,
and the court concluded that petitioner had
alleged facts sufficient to support a claim for
hostile environment sexual harassment on
this theory, id., at 1195.

The Eleventh Circuit granted the Board’s
motion for rehearing en banc, Davis v. Mon-
roe Cty. Bd. of Educ., 91 F.3d 1418 (1996),
and affirmed the District Court’s decision to
dismiss petitioner’s Title IX claim against the
Board, 120 F.3d 1390 (1997).  The en banc
court relied, primarily, on the theory that
Title IX was passed pursuant to Congress’
legislative authority under the Constitution’s
Spending Clause, U.S. Const., Art. I, § 8, cl.
1, and that the statute therefore must pro-
vide potential recipients of federal education
funding with ‘‘unambiguous notice of the con-
ditions they are assuming when they accept’’
it.  120 F.3d, at 1399.  Title IX, the court
reasoned, provides recipients with notice that
they must stop their employees from engag-
ing in discriminatory conduct, but the statute
fails to provide a recipient with sufficient
notice of a duty to prevent student-on-stu-
dent harassment.  Id., at 1401.

Writing in dissent, four judges urged that
the statute, by declining to identify the
perpetrator of discrimination, encompasses
misconduct by third parties:  ‘‘The identity of
the perpetrator is simply irrelevant under
the language’’ of the statute.  Id., at 1412
(Barkett, J., dissenting).  The plain lan-
guage, the dissenters reasoned, also provides
recipients with sufficient notice that a failure
to respond to student-on-student harassment
could trigger liability for the district.  Id., at
1414.

We granted certiorari, 524 U.S. 980, 119
S.Ct. 29, 141 L.Ed.2d 789 (1998), in order to
resolve a conflict in the Circuits over wheth-
er, and under what circumstances, a recipient
of federal educational funds can be liable in a
private damages action arising from student-
on-student sexual harassment, compare 120
F.3d 1390 (C.A.11 S 6381997) (case below), and
Rowinsky v. Bryan Independent School
Dist., 80 F.3d 1006, 1008 (C.A.5) (holding
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that private damages action for student-on-
student harassment is available under Title 
IX only where funding recipient responds to 
these claims differently based on gender of 
victim), cert. denied, 519 U.S. 861, 117 S.Ct. 
165, 136 L.Ed.2d 108 (1996), with Doe v. 
University of Illinois, 138 F.3d 653, 668 
(C.A.7 1998) (upholding private damages ac-
tion under Title IX for funding recipient's 
inadequate response to known student-on-
student harassment), vacated and remanded, 
526 U.S. 1142, 119 S.Ct. 2016, 143 L.Ed.2d 
1028 (1999), Brzonkala v. Virginia Polytech-
nic Institute and State University, 132 F.3d 
949, 960-961 (C.A.4 1997) (same), vacated 
and District Court decision affirmed en bane, 
169 F.3d 820 (C.A.4 1999) (not addressing 
merits of Title IX hostile environment sexual 
harassment claim and directing District 
Court to hold this claim in abeyance pending 
this Court's decision in the instant case), and 
Oona R.S. v. McCaffrey, 143 F.3d 473, 478 
(C.A.9 1998) (rejecting qualified immunity 
claim and concluding that Title IX duty to 
respond to student-on-student harassment 
was clearly established by 1992-1993), cert. 
denied, 526 U.S. 1154, 119 S.Ct. 2039, 143 
L.Ed.2d 1047 (1999). We now reverse. 

II 

Title IX provides, with certain exceptions 
not at issue here, that 

"[n]o person in the United States shall, 
on the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, or 
be subjected to discrimination under any 
education program or activity receiving 
Federal financial assistance." 20 U.S.C. 

1681(a). 
Congress authorized an administrative en-
forcement scheme for Title IX. Federal de-
partments or agencies with the authority to 
provide financial assistance are entrusted to 
promulgate rules, regulations, and orders to 
enforce the objectives of § 1681, see § 1682, 
and these departments or agencies may rely 
on "any . . . means authorized by law," in-
cludinglinthe termination of funding, ibid., 
to give effect to the statute's restrictions. 

There is no dispute here that the Board is 
a recipient of federal education funding for 
Title IX purposes. 74 F.3d, at 1189. Nor do 
respondents support an argument that stu-
dent-on-student harassment cannot rise to 

the level of "discrimination" for purposes of 
Title IX. Rather, at issue here is the question 
whether a recipient of federal education 
funding may be liable for damages under 
Title IX under any circumstances for dis-
crimination in the form of student-on-student 
sexual harassment. 

A 

Petitioner urges that Title IX's plain lan-
guage compels the conclusion that the statute 
is intended to bar recipients of federal fund-
ing from permitting this form of discrimina-
tion in their programs or activities. She 
emphasizes that the statute prohibits a stu-
dent from being "subjected to discrimination 
under any education program or activity re-
ceiving Federal financial assistance." 20 
U.S.C. § 1681(a) (emphasis added). It is 
Title IX's "unmistakable focus on the benefit-
ed class," Cannon v. University of Chicago, 
441 U.S. 677, 691, 99 S.Ct. 1946, 60 L.Ed.2d 
560 (1979), rather than the perpetrator, that, 
in petitioner's view, compels the conclusion 
that the statute works to protect students 
from the discriminatory misconduct of their 
peers. 

[3-6] Here, however, we are asked to do 
more than define the scope of the behavior 
that Title IX proscribes. We must deter-
mine whether a district's failure to respond 
to student-on-student harassment in its 
schools can support a private suit for money 
damages. See Gebser v. Lago Vista Inde-
pendent School Dist., 524 U.S. 274, 283, 118 
S.Ct. 1989, 141 L.Ed.2d 277 (1998) ("In this 
case, . . . petitioners seek not just to estab-
lish a Title IX violation but to recover dam-
ages . ."). This Court has indeed recog-
nized an implied private right of action under 
Title IX, see Cannon v. University of Chica-
go, supra, and we have held that money 
damages are available in such suits, Franklin 
v.120Gwinnett County Public Schools, 503 
U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208 
(1992). Because we have repeatedly treated 
Title IX as legislation enacted pursuant to 
Congress' authority under the Spending 
Clause, however, see, e.g., Gebser v. Lago 
Vista Independent School Dist., supra, at 
287, 118 S.Ct. 1989 (Title IX); Franklin v. 
Gwinnett County Public Schools, supra, at 
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that private damages action for student-on-
student harassment is available under Title
IX only where funding recipient responds to
these claims differently based on gender of
victim), cert. denied, 519 U.S. 861, 117 S.Ct.
165, 136 L.Ed.2d 108 (1996), with Doe v.
University of Illinois, 138 F.3d 653, 668
(C.A.7 1998) (upholding private damages ac-
tion under Title IX for funding recipient’s
inadequate response to known student-on-
student harassment), vacated and remanded,
526 U.S. 1142, 119 S.Ct. 2016, 143 L.Ed.2d
1028 (1999), Brzonkala v. Virginia Polytech-
nic Institute and State University, 132 F.3d
949, 960–961 (C.A.4 1997) (same), vacated
and District Court decision affirmed en banc,
169 F.3d 820 (C.A.4 1999) (not addressing
merits of Title IX hostile environment sexual
harassment claim and directing District
Court to hold this claim in abeyance pending
this Court’s decision in the instant case), and
Oona R.S. v. McCaffrey, 143 F.3d 473, 478
(C.A.9 1998) (rejecting qualified immunity
claim and concluding that Title IX duty to
respond to student-on-student harassment
was clearly established by 1992–1993), cert.
denied, 526 U.S. 1154, 119 S.Ct. 2039, 143
L.Ed.2d 1047 (1999).  We now reverse.

II
Title IX provides, with certain exceptions

not at issue here, that
‘‘[n]o person in the United States shall,

on the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, or
be subjected to discrimination under any
education program or activity receiving
Federal financial assistance.’’  20 U.S.C.
§ 1681(a).

Congress authorized an administrative en-
forcement scheme for Title IX. Federal de-
partments or agencies with the authority to
provide financial assistance are entrusted to
promulgate rules, regulations, and orders to
enforce the objectives of § 1681, see § 1682,
and these departments or agencies may rely
on ‘‘any TTT means authorized by law,’’ in-
cluding S 639the termination of funding, ibid.,
to give effect to the statute’s restrictions.

There is no dispute here that the Board is
a recipient of federal education funding for
Title IX purposes.  74 F.3d, at 1189.  Nor do
respondents support an argument that stu-
dent-on-student harassment cannot rise to

the level of ‘‘discrimination’’ for purposes of
Title IX. Rather, at issue here is the question
whether a recipient of federal education
funding may be liable for damages under
Title IX under any circumstances for dis-
crimination in the form of student-on-student
sexual harassment.

A
Petitioner urges that Title IX’s plain lan-

guage compels the conclusion that the statute
is intended to bar recipients of federal fund-
ing from permitting this form of discrimina-
tion in their programs or activities.  She
emphasizes that the statute prohibits a stu-
dent from being ‘‘subjected to discrimination
under any education program or activity re-
ceiving Federal financial assistance.’’  20
U.S.C. § 1681(a) (emphasis added).  It is
Title IX’s ‘‘unmistakable focus on the benefit-
ed class,’’ Cannon v. University of Chicago,
441 U.S. 677, 691, 99 S.Ct. 1946, 60 L.Ed.2d
560 (1979), rather than the perpetrator, that,
in petitioner’s view, compels the conclusion
that the statute works to protect students
from the discriminatory misconduct of their
peers.

[3–6] Here, however, we are asked to do
more than define the scope of the behavior
that Title IX proscribes.  We must deter-
mine whether a district’s failure to respond
to student-on-student harassment in its
schools can support a private suit for money
damages.  See Gebser v. Lago Vista Inde-
pendent School Dist., 524 U.S. 274, 283, 118
S.Ct. 1989, 141 L.Ed.2d 277 (1998) (‘‘In this
case, TTT petitioners seek not just to estab-
lish a Title IX violation but to recover dam-
ages TTT’’).  This Court has indeed recog-
nized an implied private right of action under
Title IX, see Cannon v. University of Chica-
go, supra, and we have held that money
damages are available in such suits, Franklin
v. S 640Gwinnett County Public Schools, 503
U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208
(1992).  Because we have repeatedly treated
Title IX as legislation enacted pursuant to
Congress’ authority under the Spending
Clause, however, see, e.g., Gebser v. Lago
Vista Independent School Dist., supra, at
287, 118 S.Ct. 1989 (Title IX);  Franklin v.
Gwinnett County Public Schools, supra, at
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74-75, and n. 8, 112 S.Ct. 1028 (Title IX); see 
also Guardians Assn. v. Civil Serv. Comm'n 
of New York City, 463 U.S. 582, 598-599, 103 
S.Ct. 3221, 77 L.Ed.2d 866 (1983) (opinion of 
White, J.) (Title VI), private damages actions 
are available only where recipients of federal 
funding had adequate notice that they could 
be liable for the conduct at issue. When 
Congress acts pursuant to its spending pow-
er, it generates legislation "much in the na-
ture of a contract: in return for federal 
funds, the States agree to comply with feder-
ally imposed conditions." Pennhurst State 
School and Hospital v. Halderman, 451 U.S. 
1, 17, 101 S.Ct. 1531, 67 L.Ed.2d 694 (1981). 
In interpreting language in spending legisla-
tion, we thus "insis[t] that Congress speak 
with a clear voice," recognizing that "[t]here 
can, of course, be no knowing acceptance [of 
the terms of the putative contract] if a State 
is unaware of the conditions [imposed by the 
legislation] or is unable to ascertain what is 
expected of it." Ibid.; see also id., at 24-25, 
101 S.Ct. 1531. 

Invoking Pennhurst, respondents urge 
that Title IX provides no notice that recipi-
ents of federal educational funds could be 
liable in damages for harm arising from stu-
dent-on-student harassment. Respondents 
contend, specifically, that the statute only 
proscribes misconduct by grant recipients, 
not third parties. Respondents argue, more-
over, that it would be contrary to the very 
purpose of Spending Clause legislation to 
impose liability on a funding recipient for the 
misconduct of third parties, over whom recip-
ients exercise little control. See also Rowin-
sky v. Bryan Independent School Dist, 80 
F.3d, at 1013. 

[7, 8] We agree with respondents that a 
recipient of federal funds may be liable in 
damages under Title IX only for its own 
misconduct. The recipient itself must "ex-
clud[e] [p ons]641 from participation in, . . . 
den[y] [persons] the benefits of, or . . . sub-
jec[t] [persons] to discrimination under" its 
"program[s] or activit[ies]" in order to be 
liable under Title IX. The Government's en-
forcement power may only be exercised 
against the funding recipient, see § 1682, and 
we have not extended damages liability un-
der Title IX to parties outside the scope of 

this power. See National Collegiate Athletic 
Assn. v. Smith, 525 U.S. 459, 467, n. 5, 119 
S.Ct. 924, 929, n. 5, 142 L.Ed.2d 929 (1999) 
(rejecting suggestion "that the private right 
of action available under . . . § 1681(a) is 
potentially broader than the Government's 
enforcement authority"); cf. Gebser v. Lago 
Vista Independent School Dist., supra, at 
289, 118 S.Ct. 1989 ("It would be unsound, we 
think, for a statute's express system of en-
forcement to require notice to the recipient 
and an opportunity to come into voluntary 
compliance while a judicially implied system 
of enforcement permits substantial liability 
without regard to the recipient's knowledge 
or its corrective actions upon receiving no-
tice"). 

[9] We disagree with respondents' asser-
tion, however, that petitioner seeks to hold 
the Board liable for G. F.'s actions instead of 
its own. Here, petitioner attempts to hold 
the Board liable for its own decision to re-
main idle in the face of known student-on-
student harassment in its schools. In Geb-
ser, we concluded that a recipient of federal 
education funds may be liable in damages 
under Title IX where it is deliberately indif-
ferent to known acts of sexual harassment by 
a teacher. In that case, a teacher had en-
tered into a sexual relationship with an 
eighth-grade student, and the student sought 
damages under Title IX for the teacher's 
misconduct. We recognized that the scope of 
liability in private damages actions under 
Title IX is circumscribed by Pennhurst's re-
quirement that funding recipients have notice 
of their potential liability. 524 U.S., at 287-
288, 118 S.Ct. 1989. Invoking Pennhurst, 
Guardians Assn., and Franklin, in Gebser 
we once again required "that the receiving 
entity of federal funds [have] notice that it 
will be liable for a monff_ary642 award" be-
fore subjecting it to damages liability. 524 
U.S., at 287, 118 S.Ct. 1989 (quoting Frank-
lin v. Gwinnett County Public Schools, 503 
U.S., at 74, 112 S.Ct. 1028). We also recog-
nized, however, that this limitation on private 
damages actions is not a bar to liability 
where a funding recipient intentionally vio-
lates the statute. Id., at 74-75, 112 S.Ct. 
1028; see also Guardians Assn. v. Civil Serv. 
Comm'n of New York City, supra, at 597-
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74–75, and n. 8, 112 S.Ct. 1028 (Title IX);  see
also Guardians Assn. v. Civil Serv. Comm’n
of New York City, 463 U.S. 582, 598–599, 103
S.Ct. 3221, 77 L.Ed.2d 866 (1983) (opinion of
White, J.) (Title VI), private damages actions
are available only where recipients of federal
funding had adequate notice that they could
be liable for the conduct at issue.  When
Congress acts pursuant to its spending pow-
er, it generates legislation ‘‘much in the na-
ture of a contract:  in return for federal
funds, the States agree to comply with feder-
ally imposed conditions.’’  Pennhurst State
School and Hospital v. Halderman, 451 U.S.
1, 17, 101 S.Ct. 1531, 67 L.Ed.2d 694 (1981).
In interpreting language in spending legisla-
tion, we thus ‘‘insis[t] that Congress speak
with a clear voice,’’ recognizing that ‘‘[t]here
can, of course, be no knowing acceptance [of
the terms of the putative contract] if a State
is unaware of the conditions [imposed by the
legislation] or is unable to ascertain what is
expected of it.’’  Ibid.;  see also id., at 24–25,
101 S.Ct. 1531.

Invoking Pennhurst, respondents urge
that Title IX provides no notice that recipi-
ents of federal educational funds could be
liable in damages for harm arising from stu-
dent-on-student harassment.  Respondents
contend, specifically, that the statute only
proscribes misconduct by grant recipients,
not third parties.  Respondents argue, more-
over, that it would be contrary to the very
purpose of Spending Clause legislation to
impose liability on a funding recipient for the
misconduct of third parties, over whom recip-
ients exercise little control.  See also Rowin-
sky v. Bryan Independent School Dist., 80
F.3d, at 1013.

[7, 8] We agree with respondents that a
recipient of federal funds may be liable in
damages under Title IX only for its own
misconduct.  The recipient itself must ‘‘ex-
clud[e] [perSsons]641 from participation in, TTT

den[y] [persons] the benefits of, or TTT sub-
jec[t] [persons] to discrimination under’’ its
‘‘program[s] or activit[ies]’’ in order to be
liable under Title IX. The Government’s en-
forcement power may only be exercised
against the funding recipient, see § 1682, and
we have not extended damages liability un-
der Title IX to parties outside the scope of

this power.  See National Collegiate Athletic
Assn. v. Smith, 525 U.S. 459, 467, n. 5, 119
S.Ct. 924, 929, n. 5, 142 L.Ed.2d 929 (1999)
(rejecting suggestion ‘‘that the private right
of action available under TTT § 1681(a) is
potentially broader than the Government’s
enforcement authority’’);  cf.  Gebser v. Lago
Vista Independent School Dist., supra, at
289, 118 S.Ct. 1989 (‘‘It would be unsound, we
think, for a statute’s express system of en-
forcement to require notice to the recipient
and an opportunity to come into voluntary
compliance while a judicially implied system
of enforcement permits substantial liability
without regard to the recipient’s knowledge
or its corrective actions upon receiving no-
tice’’).

[9] We disagree with respondents’ asser-
tion, however, that petitioner seeks to hold
the Board liable for G. F.’s actions instead of
its own.  Here, petitioner attempts to hold
the Board liable for its own decision to re-
main idle in the face of known student-on-
student harassment in its schools.  In Geb-
ser, we concluded that a recipient of federal
education funds may be liable in damages
under Title IX where it is deliberately indif-
ferent to known acts of sexual harassment by
a teacher.  In that case, a teacher had en-
tered into a sexual relationship with an
eighth-grade student, and the student sought
damages under Title IX for the teacher’s
misconduct.  We recognized that the scope of
liability in private damages actions under
Title IX is circumscribed by Pennhurst’s re-
quirement that funding recipients have notice
of their potential liability.  524 U.S., at 287–
288, 118 S.Ct. 1989.  Invoking Pennhurst,
Guardians Assn., and Franklin, in Gebser
we once again required ‘‘that ‘the receiving
entity of federal funds [have] notice that it
will be liable for a moneStary642 award’ ’’ be-
fore subjecting it to damages liability.  524
U.S., at 287, 118 S.Ct. 1989 (quoting Frank-
lin v. Gwinnett County Public Schools, 503
U.S., at 74, 112 S.Ct. 1028).  We also recog-
nized, however, that this limitation on private
damages actions is not a bar to liability
where a funding recipient intentionally vio-
lates the statute.  Id., at 74–75, 112 S.Ct.
1028;  see also Guardians Assn. v. Civil Serv.
Comm’n of New York City, supra, at 597–
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598, 103 S.Ct. 3221 (opinion of White, J.) 
(same with respect to Title VI). In particu-
lar, we concluded that Pennhurst does not 
bar a private damages action under Title IX 
where the funding recipient engages in inten-
tional conduct that violates the clear terms of 
the statute. 

[10] Accordingly, we rejected the use of 
agency principles to impute liability to the 
district for the misconduct of its teachers. 
524 U.S., at 283, 118 S.Ct. 1989. Likewise, 
we declined the invitation to impose liability 
under what amounted to a negligence stan-
dard—holding the district liable for its fail-
ure to react to teacher-student harassment of 
which it knew or should have known. Ibid. 
Rather, we concluded that the district could 
be liable for damages only where the district 
itself intentionally acted in clear violation of 
Title IX by remaining deliberately indifferent 
to acts of teacher-student harassment of 
which it had actual knowledge. Id., at 290, 
118 S.Ct. 1989. Contrary to the dissent's 
suggestion, the misconduct of the teacher in 
Gebser was not "treated as the grant recipi-
ent's actions." Post, at 1680 (opinion of 
KENNEDY, J.). Liability arose, rather, 
from "an official decision by the recipient not 
to remedy the violation." Gebser v. Lago 
Vista Independent School Dist., supra, at 
290, 118 S.Ct. 1989. By employing the "de-
liberate indifference" theory already used to 
establish municipal liability under Rev. Stat. 
§ 1979, 42 U.S.C. § 1983, see Gebser v. Lago 
Vista Independent School Dist., supra, at 
290-291, 118 S.Ct. 1989 (citing Board of 
Comm'rs of Bryan Cty. v. Brown, 520 U.S. 
397, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997), 
and City of Canton v. Harris, 489 U.S. 378, 
109 S.Ct. 1197, 103 L.Ed.2d 412 (1989)), we 
concluded in Gebser that recipients could be 
liable in damages only where their own delib-
erate indifference effectively123"cause[d]" 
the discrimination, 524 U.S., at 291, 118 S.Ct. 
1989; see also Canton v. Harris, supra, at 
385, 109 S.Ct. 1197 (recognizing that a munic-
ipality will be liable under § 1983 only if "the 
municipality itself causes the constitutional 
violation at issue" (emphasis in original)). 
The high standard imposed in Gebser sought 
to eliminate any "risk that the recipient 
would be liable in damages not for its own 

official decision but instead for its employees' 
independent actions." 524 U.S., at 290-291, 
118 S.Ct. 1989. 

Gebser thus established that a recipient 
intentionally violates Title IX, and is subject 
to a private damages action, where the recip-
ient is deliberately indifferent to known acts 
of teacher-student discrimination. Indeed, 
whether viewed as "discrimination" or "sub-
ject[ing]" students to discrimination, Title IX 
"[u]nquestionably . . . placed on [the Board] 
the duty not" to permit teacher-student 
harassment in its schools, Franklin v. Gwin-
nett County Public Schools, supra, at 75, 112 
S.Ct. 1028, and recipients violate Title IX's 
plain terms when they remain deliberately 
indifferent to this form of misconduct. 

[11] We consider here whether the mis-
conduct identified in Gebser—deliberate in-
difference to known acts of harassment—
amounts to an intentional violation of Title 
IX, capable of supporting a private damages 
action, when the harasser is a student rather 
than a teacher. We conclude that, in certain 
limited circumstances, it does. As an initial 
matter, in Gebser we expressly rejected the 
use of agency principles in the Title IX con-
text, noting the textual differences between 
Title IX and Title VII. 524 U.S., at 283, 118 
S.Ct. 1989; cf. Faragher v. City of Boca 
Raton, 524 U.S. 775, 791-792, 118 S.Ct. 2275, 
141 L.Ed.2d 662 (1998) (invoking agency 
principles on ground that definition of "em-
ployer" in Title VII includes agents of em-
ployer); Meritor Savings Bank, FSB v. Vin-
son, 477 U.S. 57, 72, 106 S.Ct. 2399, 91 
L.Ed.2d 49 (1986) (same). Additionally, the 
regulatory scheme surrounding Title IX has 
long provided funding recipients with notice 
that they may be liable for their failure to 
respond to the discriminatory acts of certain 
nonagents. The Department of Education 
rAyires644 recipients to monitor third parties 
for discrimination in specified circumstances 
and to refrain from particular forms of inter-
action with outside entities that are known to 
discriminate. See, e.g., 34 CFR 
§§, 106.31(b)(6), 106.31(d), 106.37(a)(2), 
106.38(a), 106.51(a)(3) (1998). 

The common law, too, has put schools on 
notice that they may be held responsible 
under state law for their failure to protect 
students from the tortious acts of third par-
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598, 103 S.Ct. 3221 (opinion of White, J.)
(same with respect to Title VI).  In particu-
lar, we concluded that Pennhurst does not
bar a private damages action under Title IX
where the funding recipient engages in inten-
tional conduct that violates the clear terms of
the statute.

[10] Accordingly, we rejected the use of
agency principles to impute liability to the
district for the misconduct of its teachers.
524 U.S., at 283, 118 S.Ct. 1989.  Likewise,
we declined the invitation to impose liability
under what amounted to a negligence stan-
dard—holding the district liable for its fail-
ure to react to teacher-student harassment of
which it knew or should have known.  Ibid.
Rather, we concluded that the district could
be liable for damages only where the district
itself intentionally acted in clear violation of
Title IX by remaining deliberately indifferent
to acts of teacher-student harassment of
which it had actual knowledge.  Id., at 290,
118 S.Ct. 1989.  Contrary to the dissent’s
suggestion, the misconduct of the teacher in
Gebser was not ‘‘treated as the grant recipi-
ent’s actions.’’  Post, at 1680 (opinion of
KENNEDY, J.).  Liability arose, rather,
from ‘‘an official decision by the recipient not
to remedy the violation.’’  Gebser v. Lago
Vista Independent School Dist., supra, at
290, 118 S.Ct. 1989.  By employing the ‘‘de-
liberate indifference’’ theory already used to
establish municipal liability under Rev. Stat.
§ 1979, 42 U.S.C. § 1983, see Gebser v. Lago
Vista Independent School Dist., supra, at
290–291, 118 S.Ct. 1989 (citing Board of
Comm’rs of Bryan Cty. v. Brown, 520 U.S.
397, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997),
and City of Canton v. Harris, 489 U.S. 378,
109 S.Ct. 1197, 103 L.Ed.2d 412 (1989)), we
concluded in Gebser that recipients could be
liable in damages only where their own delib-
erate indifference effectively S 643‘‘cause[d]’’
the discrimination, 524 U.S., at 291, 118 S.Ct.
1989;  see also Canton v. Harris, supra, at
385, 109 S.Ct. 1197 (recognizing that a munic-
ipality will be liable under § 1983 only if ‘‘the
municipality itself causes the constitutional
violation at issue’’ (emphasis in original)).
The high standard imposed in Gebser sought
to eliminate any ‘‘risk that the recipient
would be liable in damages not for its own

official decision but instead for its employees’
independent actions.’’  524 U.S., at 290–291,
118 S.Ct. 1989.

Gebser thus established that a recipient
intentionally violates Title IX, and is subject
to a private damages action, where the recip-
ient is deliberately indifferent to known acts
of teacher-student discrimination.  Indeed,
whether viewed as ‘‘discrimination’’ or ‘‘sub-
ject[ing]’’ students to discrimination, Title IX
‘‘[u]nquestionably TTT placed on [the Board]
the duty not’’ to permit teacher-student
harassment in its schools, Franklin v. Gwin-
nett County Public Schools, supra, at 75, 112
S.Ct. 1028, and recipients violate Title IX’s
plain terms when they remain deliberately
indifferent to this form of misconduct.

[11] We consider here whether the mis-
conduct identified in Gebser—deliberate in-
difference to known acts of harassment—
amounts to an intentional violation of Title
IX, capable of supporting a private damages
action, when the harasser is a student rather
than a teacher.  We conclude that, in certain
limited circumstances, it does.  As an initial
matter, in Gebser we expressly rejected the
use of agency principles in the Title IX con-
text, noting the textual differences between
Title IX and Title VII. 524 U.S., at 283, 118
S.Ct. 1989;  cf.  Faragher v. City of Boca
Raton, 524 U.S. 775, 791–792, 118 S.Ct. 2275,
141 L.Ed.2d 662 (1998) (invoking agency
principles on ground that definition of ‘‘em-
ployer’’ in Title VII includes agents of em-
ployer);  Meritor Savings Bank, FSB v. Vin-
son, 477 U.S. 57, 72, 106 S.Ct. 2399, 91
L.Ed.2d 49 (1986) (same).  Additionally, the
regulatory scheme surrounding Title IX has
long provided funding recipients with notice
that they may be liable for their failure to
respond to the discriminatory acts of certain
nonagents.  The Department of Education
re Squires644 recipients to monitor third parties
for discrimination in specified circumstances
and to refrain from particular forms of inter-
action with outside entities that are known to
discriminate.  See, e.g., 34 CFR
§§ 106.31(b)(6), 106.31(d), 106.37(a)(2),
106.38(a), 106.51(a)(3) (1998).

The common law, too, has put schools on
notice that they may be held responsible
under state law for their failure to protect
students from the tortious acts of third par-
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ties. See Restatement (Second) of Torts 
320, and Comment a (1965). In fact, state 

courts routinely uphold claims alleging that 
schools have been negligent in failing to pro-
tect their students from the torts of their 
peers. See, e.g., Rupp v. Bryant, 417 So.2d 
658, 666-667 (Fla.1982); Brahatcek v. Mil-
lard School Dist., 202 Neb. 86, 99-100, 273 
N.W.2d 680, 688 (1979); McLeod v. Grant 
County School Dist. No. 128, 42 Wash.2d 
316, 320, 255 P.2d 360, 362-363 (1953). 

[12] This is not to say that the identity of 
the harasser is irrelevant. On the contrary, 
both the "deliberate indifference" standard 
and the language of Title IX narrowly cir-
cumscribe the set of parties whose known 
acts of sexual harassment can trigger some 
duty to respond on the part of funding recipi-
ents. Deliberate indifference makes sense as 
a theory of direct liability under Title IX only 
where the funding recipient has some control 
over the alleged harassment. A recipient 
cannot be directly liable for its indifference 
where it lacks the authority to take remedial 
action. 

[13] The language of Title IX itself—
particularly when viewed in conjunction with 
the requirement that the recipient have no-
tice of Title IX's prohibitions to be liable for 
damages—also cabins the range of miscon-
duct that the statute proscribes. The stat-
ute's plain language confines the scope of 
prohibited conduct based on the recipient's 
degree of control over the harasser and the 
environment in which the harassment occurs. 
If a funding recipient does not engage in 
harassment directly, it may not be liable for 
damages unless its deliberate indifference 
"subject[s]" its students to hara ent.645
That is, the deliberate indifference must, at a 
minimum, "cause [students] to undergo" 
harassment or "make them liable or vulnera-
ble" to it. Random House Dictionary of the 
English Language 1415 (1966) (defining 
"subject" as "to cause to undergo the action 
of something specified; expose" or "to make 
liable or vulnerable; lay open; expose"); 
Webster's Third New International Dictio-
nary 2275 (1961) (defining "subject" as "to 
cause to undergo or submit to: make submit 
to a particular action or effect: EXPOSE"). 
Moreover, because the harassment must oc-

cur "under" "the operations of" a funding 
recipient, see 20 U.S.C. § 1681(a); § 1687 
(defining "program or activity"), the harass-
ment must take place in a context subject to 
the school district's control, Webster's Third 
New International Dictionary, supra, at 2487 
(defining "under" as "in or into a condition of 
subjection, regulation, or subordination"; 
"subject to the guidance and instruction of"); 
Random House Dictionary of the English 
Language, supra, at 1543 (defining "under" 
as "subject to the authority, direction, or 
supervision of"). 

[14] These factors combine to limit a re-
cipient's damages liability to circumstances 
wherein the recipient exercises substantial 
control over both the harasser and the con-
text in which the known harassment occurs. 
Only then can the recipient be said to "ex-
pose" its students to harassment or "cause" 
them to undergo it "under" the recipient's 
programs. We agree with the dissent that 
these conditions are satisfied most easily and 
most obviously when the offender is an agent 
of the recipient. Post, at 1680. We rejected 
the use of agency analysis in Gebser, howev-
er, and we disagree that the term "under" 
somehow imports an agency requirement 
into Title IX. See post, at 1679-1680. As 
noted above, the theory in Gebser was that 
the recipient was directly liable for its delib-
erate indifference to discrimination. See su-
pra, at 1671. Liability in that case did not 
arise because the "teacher's actions [were] 
treated" as those of the funding recipient, 
post, at 1680; the district was directly liable 
for itslimown failure to act. The terms 
"subjec[t]" and "under" impose limits, but 
nothing about these terms requires the use 
of agency principles. 

[15] Where, as here, the misconduct oc-
curs during school hours and on school 
grounds—the bulk of G.F.'s misconduct, in 
fact, took place in the classroom—the mis-
conduct is taking place "under" an "opera-
tion" of the funding recipient. See Doe v. 
University of Illinois, 138 F.3d, at 661 
(finding liability where school fails to re-
spond properly to "student-on-student sexu-
al harassment that takes place while the 
students are involved in school activities or 
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ties.  See Restatement (Second) of Torts
§ 320, and Comment a (1965).  In fact, state
courts routinely uphold claims alleging that
schools have been negligent in failing to pro-
tect their students from the torts of their
peers.  See, e.g., Rupp v. Bryant, 417 So.2d
658, 666–667 (Fla.1982);  Brahatcek v. Mil-
lard School Dist., 202 Neb. 86, 99–100, 273
N.W.2d 680, 688 (1979);  McLeod v. Grant
County School Dist. No. 128, 42 Wash.2d
316, 320, 255 P.2d 360, 362–363 (1953).

[12] This is not to say that the identity of
the harasser is irrelevant.  On the contrary,
both the ‘‘deliberate indifference’’ standard
and the language of Title IX narrowly cir-
cumscribe the set of parties whose known
acts of sexual harassment can trigger some
duty to respond on the part of funding recipi-
ents.  Deliberate indifference makes sense as
a theory of direct liability under Title IX only
where the funding recipient has some control
over the alleged harassment.  A recipient
cannot be directly liable for its indifference
where it lacks the authority to take remedial
action.

[13] The language of Title IX itself—
particularly when viewed in conjunction with
the requirement that the recipient have no-
tice of Title IX’s prohibitions to be liable for
damages—also cabins the range of miscon-
duct that the statute proscribes.  The stat-
ute’s plain language confines the scope of
prohibited conduct based on the recipient’s
degree of control over the harasser and the
environment in which the harassment occurs.
If a funding recipient does not engage in
harassment directly, it may not be liable for
damages unless its deliberate indifference
‘‘subject[s]’’ its students to harassSment.645

That is, the deliberate indifference must, at a
minimum, ‘‘cause [students] to undergo’’
harassment or ‘‘make them liable or vulnera-
ble’’ to it.  Random House Dictionary of the
English Language 1415 (1966) (defining
‘‘subject’’ as ‘‘to cause to undergo the action
of something specified;  expose’’ or ‘‘to make
liable or vulnerable;  lay open;  expose’’);
Webster’s Third New International Dictio-
nary 2275 (1961) (defining ‘‘subject’’ as ‘‘to
cause to undergo or submit to:  make submit
to a particular action or effect:  EXPOSE’’).
Moreover, because the harassment must oc-

cur ‘‘under’’ ‘‘the operations of’’ a funding
recipient, see 20 U.S.C. § 1681(a);  § 1687
(defining ‘‘program or activity’’), the harass-
ment must take place in a context subject to
the school district’s control, Webster’s Third
New International Dictionary, supra, at 2487
(defining ‘‘under’’ as ‘‘in or into a condition of
subjection, regulation, or subordination’’;
‘‘subject to the guidance and instruction of’’);
Random House Dictionary of the English
Language, supra, at 1543 (defining ‘‘under’’
as ‘‘subject to the authority, direction, or
supervision of’’).

[14] These factors combine to limit a re-
cipient’s damages liability to circumstances
wherein the recipient exercises substantial
control over both the harasser and the con-
text in which the known harassment occurs.
Only then can the recipient be said to ‘‘ex-
pose’’ its students to harassment or ‘‘cause’’
them to undergo it ‘‘under’’ the recipient’s
programs.  We agree with the dissent that
these conditions are satisfied most easily and
most obviously when the offender is an agent
of the recipient.  Post, at 1680.  We rejected
the use of agency analysis in Gebser, howev-
er, and we disagree that the term ‘‘under’’
somehow imports an agency requirement
into Title IX.  See post, at 1679–1680.  As
noted above, the theory in Gebser was that
the recipient was directly liable for its delib-
erate indifference to discrimination.  See su-
pra, at 1671.  Liability in that case did not
arise because the ‘‘teacher’s actions [were]
treated’’ as those of the funding recipient,
post, at 1680;  the district was directly liable
for its S 646own failure to act.  The terms
‘‘subjec[t]’’ and ‘‘under’’ impose limits, but
nothing about these terms requires the use
of agency principles.

[15] Where, as here, the misconduct oc-
curs during school hours and on school
grounds—the bulk of G.F.’s misconduct, in
fact, took place in the classroom—the mis-
conduct is taking place ‘‘under’’ an ‘‘opera-
tion’’ of the funding recipient.  See Doe v.
University of Illinois, 138 F.3d, at 661
(finding liability where school fails to re-
spond properly to ‘‘student-on-student sexu-
al harassment that takes place while the
students are involved in school activities or
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otherwise under the supervision of school 
employees"). In these circumstances, the 
recipient retains substantial control over the 
context in which the harassment occurs. 
More importantly, however, in this setting 
the Board exercises significant control over 
the harasser. We have observed, for exam-
ple, "that the nature of [the State's] power 
[over public schoolchildren] is custodial and 
tutelary, permitting a degree of supervision 
and control that could not be exercised over 
free adults." Vernonia School Dist. 47J v. 
Acton, 515 U.S. 646, 655, 115 S.Ct. 2386, 132 
L.Ed.2d 564 (1995). On more than one oc-
casion, this Court has recognized the impor-
tance of school officials' "comprehensive au-
thority . . ., consistent with fundamental 
constitutional safeguards, to prescribe and 
control conduct in the schools." Tinker v. 
Des Moines Independent Community 
School Dist., 393 U.S. 503, 507, 89 S.Ct. 733, 
21 L.Ed.2d 731 (1969); see also New Jersey 
v. T.L.O., 469 U.S. 325, 342, n. 9, 105 S.Ct. 
733, 83 L.Ed.2d 720 (1985) ("The mainte-
nance of discipline in the schools requires 
not only that students be restrained from 
assaulting one another, abusing drugs and 
alcohol, and committing other crimes, but 
also that students conform themselves to 
the standards of conduct prescribed by 
school authorities"); 74 F.3d, at 1193 ("The 
ability to control and influence behavior ex-
ists to an even greater extent in the class-
room than in the workplace . . ."). The 
common law, too, recognizes the school's 
disciplinary authority. See Restatement 
(Second) of Torts § 152 (1965). We thus 
conclude that recipients of federal funding 
may be liable for "subject[ing]" their stu-
dentsim7to discrimination where the recipi-
ent is deliberately indifferent to known acts 
of student-on-student sexual harassment and 
the harasser is under the school's disciplin-
ary authority. 

At the time of the events in question here, 
in fact, school attorneys and administrators 
were being told that student-on-student 
harassment could trigger liability under Title 
IX. In March 1993, even as the events al-
leged in petitioner's complaint were unfold-
ing, the National School Boards Association 
issued a publication, for use by "school attor-

neys and administrators in understanding 
the law regarding sexual harassment of em-
ployees and students," which observed that 
districts could be liable under Title IX for 
their failure to respond to student-on-student 
harassment. See National School Boards 
Association Council of School Attorneys, Sex-
ual Harassment in the Schools: Preventing 
and Defending Against Claims v, 45 (rev. 
ed.). Drawing on Equal Employment Oppor-
tunity Commission guidelines interpreting 
Title WI, the publication informed districts 
that, "if [a] school district has constructive 
notice of severe and repeated acts of sexual 
harassment by fellow students, that may 
form the basis of a [T]itle IX claim." Ibid. 
The publication even correctly anticipated a 
form of Gebser's actual notice requirement: 
"It is unlikely that courts will hold a school 
district liable for sexual harassment by stu-
dents against students in the absence of actu-
al knowledge or notice to district employees." 
Sexual Harassment in the Schools, supra, at 
45. Although we do not rely on this publica-
tion as an "indicium of congressional notice," 
see post, at 1685, we do find support for our 
reading of Title IX in the fact that school 
attorneys have rendered an analogous inter-
pretation. 

Likewise, although they were promulgated 
too late to contribute to the Board's notice of 
proscribed misconduct, the Department of 
Education's Office for Civil Rights (OCR) has 
recently adopted policy guidelines providing 
that student-on-student harassment falls 
within the scope of Title IX's proscriptions. 
See Department of Education, Office of Civil 

J 8Rights, Sexual Harassment Guidance: 
Harassment of Students by School Employ-
ees, Other Students, or Third Parties, 62 
Fed.Reg. 12034, 12039-12040 (1997) (OCR 
Title IX Guidelines); see also Department of 
Education, Racial Incidents and Harassment 
Against Students at Educational Institutions, 
59 Fed.Reg. 11448, 11449 (1994). 

[16] We stress that our conclusion here—
that recipients may be liable for their delib-
erate indifference to known acts of peer sex-
ual harassment—does not mean that recipi-
ents can avoid liability only by purging their 
schools of actionable peer harassment or that 
administrators must engage in particular dis-
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otherwise under the supervision of school
employees’’).  In these circumstances, the
recipient retains substantial control over the
context in which the harassment occurs.
More importantly, however, in this setting
the Board exercises significant control over
the harasser.  We have observed, for exam-
ple, ‘‘that the nature of [the State’s] power
[over public schoolchildren] is custodial and
tutelary, permitting a degree of supervision
and control that could not be exercised over
free adults.’’  Vernonia School Dist. 47J v.
Acton, 515 U.S. 646, 655, 115 S.Ct. 2386, 132
L.Ed.2d 564 (1995).  On more than one oc-
casion, this Court has recognized the impor-
tance of school officials’ ‘‘comprehensive au-
thority TTT, consistent with fundamental
constitutional safeguards, to prescribe and
control conduct in the schools.’’  Tinker v.
Des Moines Independent Community
School Dist., 393 U.S. 503, 507, 89 S.Ct. 733,
21 L.Ed.2d 731 (1969);  see also New Jersey
v. T.L.O., 469 U.S. 325, 342, n. 9, 105 S.Ct.
733, 83 L.Ed.2d 720 (1985) (‘‘The mainte-
nance of discipline in the schools requires
not only that students be restrained from
assaulting one another, abusing drugs and
alcohol, and committing other crimes, but
also that students conform themselves to
the standards of conduct prescribed by
school authorities’’);  74 F.3d, at 1193 (‘‘The
ability to control and influence behavior ex-
ists to an even greater extent in the class-
room than in the workplace TTT’’).  The
common law, too, recognizes the school’s
disciplinary authority.  See Restatement
(Second) of Torts § 152 (1965).  We thus
conclude that recipients of federal funding
may be liable for ‘‘subject[ing]’’ their stu-
dents S 647to discrimination where the recipi-
ent is deliberately indifferent to known acts
of student-on-student sexual harassment and
the harasser is under the school’s disciplin-
ary authority.

At the time of the events in question here,
in fact, school attorneys and administrators
were being told that student-on-student
harassment could trigger liability under Title
IX. In March 1993, even as the events al-
leged in petitioner’s complaint were unfold-
ing, the National School Boards Association
issued a publication, for use by ‘‘school attor-

neys and administrators in understanding
the law regarding sexual harassment of em-
ployees and students,’’ which observed that
districts could be liable under Title IX for
their failure to respond to student-on-student
harassment.  See National School Boards
Association Council of School Attorneys, Sex-
ual Harassment in the Schools:  Preventing
and Defending Against Claims v, 45 (rev.
ed.).  Drawing on Equal Employment Oppor-
tunity Commission guidelines interpreting
Title VII, the publication informed districts
that, ‘‘if [a] school district has constructive
notice of severe and repeated acts of sexual
harassment by fellow students, that may
form the basis of a [T]itle IX claim.’’  Ibid.
The publication even correctly anticipated a
form of Gebser’s actual notice requirement:
‘‘It is unlikely that courts will hold a school
district liable for sexual harassment by stu-
dents against students in the absence of actu-
al knowledge or notice to district employees.’’
Sexual Harassment in the Schools, supra, at
45.  Although we do not rely on this publica-
tion as an ‘‘indicium of congressional notice,’’
see post, at 1685, we do find support for our
reading of Title IX in the fact that school
attorneys have rendered an analogous inter-
pretation.

Likewise, although they were promulgated
too late to contribute to the Board’s notice of
proscribed misconduct, the Department of
Education’s Office for Civil Rights (OCR) has
recently adopted policy guidelines providing
that student-on-student harassment falls
within the scope of Title IX’s proscriptions.
See Department of Education, Office of Civil
S 648Rights, Sexual Harassment Guidance:
Harassment of Students by School Employ-
ees, Other Students, or Third Parties, 62
Fed.Reg. 12034, 12039–12040 (1997) (OCR
Title IX Guidelines);  see also Department of
Education, Racial Incidents and Harassment
Against Students at Educational Institutions,
59 Fed.Reg. 11448, 11449 (1994).

[16] We stress that our conclusion here—
that recipients may be liable for their delib-
erate indifference to known acts of peer sex-
ual harassment—does not mean that recipi-
ents can avoid liability only by purging their
schools of actionable peer harassment or that
administrators must engage in particular dis-
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ciplinary action. We thus disagree with re-
spondents' contention that, if Title IX pro-
vides a cause of action for student-on-student 
harassment, "nothing short of expulsion of 
every student accused of misconduct involv-
ing sexual overtones would protect school 
systems from liability or damages." See 
Brief for Respondents 16; see also 120 F.3d, 
at 1402 (Tjoflat, J.) ("[A] school must imme-
diately suspend or expel a student accused of 
sexual harassment"). Likewise, the dissent 
erroneously imagines that victims of peer 
harassment now have a Title IX right to 
make particular remedial demands. See 
post, at 1691 (contemplating that victim could 
demand new desk assignment). In fact, as 
we have previously noted, courts should re-
frain from second-guessing the disciplinary 
decisions made by school administrators. 
New Jersey v. T.L.O., supra, at 342-343, n. 9, 
105 S.Ct. 733. 

School administrators will continue to en-
joy the flexibility they require so long as 
funding recipients are deemed "deliberately 
indifferent" to acts of student-on-student 
harassment only where the recipient's re-
sponse to the harassment or lack thereof is 
clearly unreasonable in light of the known 
circumstances. The dissent consistently mis-
characterizes this standard to require fund-
ing recipients to "remedy" peer harassment, 
post at 1678, 1680, 1683, 1690, and to "en-
sur[e] that . . . students conform their con-
duct to" certain rules, post at 1682. Title IX 
imposes no such requirements. On the con-
traryli ,49the recipient must merely respond 
to known peer harassment in a manner that 
is not clearly unreasonable. This is not a 
mere "reasonableness" standard, as the dis-
sent assumes. See post, at 1688. In an 
appropriate case, there is no reason why 
courts, on a motion to dismiss, for summary 
judgment, or for a directed verdict, could not 
identify a response as not "clearly unreason-
able" as a matter of law. 

Like the dissent, see post, at 1681-1683, 
we acknowledge that school administrators 
shoulder substantial burdens as a result of 
legal constraints on their disciplinary author-
ity. To the extent that these restrictions 
arise from federal statutes, Congress can 
review these burdens with attention to the 

difficult position in which such legislation 
may place our Nation's schools. We believe, 
however, that the standard set out here is 
sufficiently flexible to account both for the 
level of disciplinary authority available to the 
school and for the potential liability arising 
from certain forms of disciplinary action. A 
university might not, for example, be expect-
ed to exercise the same degree of control 
over its students that a grade school would 
enjoy, see post, at 1682-1683, and it would be 
entirely reasonable for a school to refrain 
from a form of disciplinary action that would 
expose it to constitutional or statutory 
claims. 

While it remains to be seen whether peti-
tioner can show that the Board's response to 
reports of G.F.'s misconduct was clearly un-
reasonable in light of the known circum-
stances, petitioner may be able to show that 
the Board "subject[ed]" LaShonda to dis-
crimination by failing to respond in any way 
over a period of five months to complaints of 
G.F.'s in-school misconduct from LaShonda 
and other female students. 

B 

[17,18] The requirement that recipients 
receive adequate notice of Title IX's pro-
scriptions also bears on the proper definition 
of "discrimination" in the context of a private 
damages action. We have elsewhere con-
cluded that sexual harassment is alimform of 
discrimination for Title IX purposes and that 
Title IX proscribes harassment with suffi-
cient clarity to satisfy Pennhurst's notice 
requirement and serve as a basis for a dam-
ages action. See Gebser v. Lago Vista Inde-
pendent School Dist., 524 U.S., at 281, 118 
S.Ct. 1989; Franklin v. Gwinnett County 
Public Schools, 503 U.S., at 74-75, 112 S.Ct. 
1028. Having previously determined that 
"sexual harassment" is "discrimination" in 
the school context under Title IX, we are 
constrained to conclude that student-on-stu-
dent sexual harassment, if sufficiently severe, 
can likewise rise to the level of discrimination 
actionable under the statute. See Bennett v. 
Kentucky Dept. of Ed., 470 U.S. 656, 665-
666, 105 S.Ct. 1544, 84 L.Ed.2d 590 (1985) 
(rejecting claim of insufficient notice under 
Pennhurst where statute made clear that 
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ciplinary action.  We thus disagree with re-
spondents’ contention that, if Title IX pro-
vides a cause of action for student-on-student
harassment, ‘‘nothing short of expulsion of
every student accused of misconduct involv-
ing sexual overtones would protect school
systems from liability or damages.’’  See
Brief for Respondents 16;  see also 120 F.3d,
at 1402 (Tjoflat, J.) (‘‘[A] school must imme-
diately suspend or expel a student accused of
sexual harassment’’).  Likewise, the dissent
erroneously imagines that victims of peer
harassment now have a Title IX right to
make particular remedial demands.  See
post, at 1691 (contemplating that victim could
demand new desk assignment).  In fact, as
we have previously noted, courts should re-
frain from second-guessing the disciplinary
decisions made by school administrators.
New Jersey v. T.L.O., supra, at 342–343, n. 9,
105 S.Ct. 733.

School administrators will continue to en-
joy the flexibility they require so long as
funding recipients are deemed ‘‘deliberately
indifferent’’ to acts of student-on-student
harassment only where the recipient’s re-
sponse to the harassment or lack thereof is
clearly unreasonable in light of the known
circumstances.  The dissent consistently mis-
characterizes this standard to require fund-
ing recipients to ‘‘remedy’’ peer harassment,
post at 1678, 1680, 1683, 1690, and to ‘‘en-
sur[e] that TTT students conform their con-
duct to’’ certain rules, post at 1682.  Title IX
imposes no such requirements.  On the con-
trary, S 649the recipient must merely respond
to known peer harassment in a manner that
is not clearly unreasonable.  This is not a
mere ‘‘reasonableness’’ standard, as the dis-
sent assumes.  See post, at 1688.  In an
appropriate case, there is no reason why
courts, on a motion to dismiss, for summary
judgment, or for a directed verdict, could not
identify a response as not ‘‘clearly unreason-
able’’ as a matter of law.

Like the dissent, see post, at 1681–1683,
we acknowledge that school administrators
shoulder substantial burdens as a result of
legal constraints on their disciplinary author-
ity.  To the extent that these restrictions
arise from federal statutes, Congress can
review these burdens with attention to the

difficult position in which such legislation
may place our Nation’s schools.  We believe,
however, that the standard set out here is
sufficiently flexible to account both for the
level of disciplinary authority available to the
school and for the potential liability arising
from certain forms of disciplinary action.  A
university might not, for example, be expect-
ed to exercise the same degree of control
over its students that a grade school would
enjoy, see post, at 1682–1683, and it would be
entirely reasonable for a school to refrain
from a form of disciplinary action that would
expose it to constitutional or statutory
claims.

While it remains to be seen whether peti-
tioner can show that the Board’s response to
reports of G.F.’s misconduct was clearly un-
reasonable in light of the known circum-
stances, petitioner may be able to show that
the Board ‘‘subject[ed]’’ LaShonda to dis-
crimination by failing to respond in any way
over a period of five months to complaints of
G.F.’s in-school misconduct from LaShonda
and other female students.

B
[17, 18] The requirement that recipients

receive adequate notice of Title IX’s pro-
scriptions also bears on the proper definition
of ‘‘discrimination’’ in the context of a private
damages action.  We have elsewhere con-
cluded that sexual harassment is a S 650form of
discrimination for Title IX purposes and that
Title IX proscribes harassment with suffi-
cient clarity to satisfy Pennhurst’s notice
requirement and serve as a basis for a dam-
ages action.  See Gebser v. Lago Vista Inde-
pendent School Dist., 524 U.S., at 281, 118
S.Ct. 1989;  Franklin v. Gwinnett County
Public Schools, 503 U.S., at 74–75, 112 S.Ct.
1028.  Having previously determined that
‘‘sexual harassment’’ is ‘‘discrimination’’ in
the school context under Title IX, we are
constrained to conclude that student-on-stu-
dent sexual harassment, if sufficiently severe,
can likewise rise to the level of discrimination
actionable under the statute.  See Bennett v.
Kentucky Dept. of Ed., 470 U.S. 656, 665–
666, 105 S.Ct. 1544, 84 L.Ed.2d 590 (1985)
(rejecting claim of insufficient notice under
Pennhurst where statute made clear that
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there were some conditions placed on receipt 
of federal funds, and noting that Congress 
need not "specifically identif[y] and pro-
scrib[e]s each condition in the legislation). 
The statute's other prohibitions, moreover, 
help give content to the term "discrimina-
tion" in this context. Students are not only 
protected from discrimination, but also spe-
cifically shielded from being "excluded from 
participation in" or "denied the benefits of" 
any "education program or activity receiving 
Federal financial assistance." § 1681(a). The 
statute makes clear that, whatever else it 
prohibits, students must not be denied access 
to educational benefits and opportunities on 
the basis of gender. We thus conclude that 
funding recipients are properly held liable in 
damages only where they are deliberately 
indifferent to sexual harassment, of which 
they have actual knowledge, that is so severe, 
pervasive, and objectively offensive that it 
can be said to deprive the victims of access to 
the educational opportunities or benefits pro-
vided by the school. 

The most obvious example of student-on-
student sexual harassment capable of trig-
gering a damages claim would thus involve 
the overt, physical deprivation of access to 
school resources. Consider, for example, a 
case in which male students physically 
threaten their female peers everylimday, 
successfully preventing the female students 
from using a particular school resource—an 
athletic field or a computer lab, for instance. 
District administrators are well aware of the 
daily ritual, yet they deliberately ignore re-
quests for aid from the female students wish-
ing to use the resource. The district's know-
ing refusal to take any action in response to 
such behavior would fly in the face of Title 
IX's core principles, and such deliberate in-
difference may appropriately be subject to 
claims for monetary damages. It is not nec-
essary, however, to show physical exclusion 
to demonstrate that students have been de-
prived by the actions of another student or 
students of an educational opportunity on the 
basis of sex. Rather, a plaintiff must estab-
lish sexual harassment of students that is so 
severe, pervasive, and objectively offensive, 
and that so undermines and detracts from 
the victims' educational experience, that the 

1675 

victim-students are effectively denied equal 
access to an institution's resources and op-
portunities. Cf. Meritor Savings Bank, FSB 
v. Vinson, 477 U.S., at 67, 106 S.Ct. 2399. 

[19] Whether gender-oriented conduct 
rises to the level of actionable "harassment" 
thus "depends on a constellation of surround-
ing circumstances, expectations, and relation-
ships," Oncale v. Sunclowner Offshore Ser-
vices, Inc., 523 U.S. 75, 82, 118 S.Ct. 998, 140 
L.Ed.2d 201 (1998), including, but not limited 
to, the ages of the harasser and the victim 
and the number of individuals involved, see 
OCR Title IX Guidelines 12041-12042. 
Courts, moreover, must bear in mind that 
schools are unlike the adult workplace and 
that children may regularly interact in a 
manner that would be unacceptable among 
adults. See, e.g., Brief for National School 
Boards Association et al. as Amici Curiae 11 
(describing "dizzying array of immature . . . 
behaviors by students"). Indeed, at least 
early on, students are still learning how to 
interact appropriately with their peers. It is 
thus understandable that, in the school set-
ting, students often engage in insults, banter, 
teasing, shoving, pushing, and gender-specif-
ic conduct that is upsetting to the students 

J 2subjected to it. Damages are not avail-
able for simple acts of teasing and name-
calling among school children, however, even 
where these comments target differences in 
gender. Rather, in the context of student-
on-student harassment, damages are avail-
able only where the behavior is so severe, 
pervasive, and objectively offensive that it 
denies its victims the equal access to edu-
cation that Title IX is designed to protect. 

[20] The dissent fails to appreciate these 
very real limitations on a funding recipient's 
liability under Title IX. It is not enough to 
show, as the dissent would read this opinion 
to provide, that a student has been "teased," 
post, at 1688, or "called . . . offensive names," 
post, at 1689. Comparisons to an "over-
weight child who skips gym class because the 
other children tease her about her size," the 
student who "refuses to wear glasses to avoid 
the taunts of 'four-eyes," and "the child who 
refuses to go to school because the school 
bully calls him a `scaredy-cat' at recess," 
post, at 1688, are inapposite and misleading. 
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cifically shielded from being ‘‘excluded from
participation in’’ or ‘‘denied the benefits of’’
any ‘‘education program or activity receiving
Federal financial assistance.’’ § 1681(a).  The
statute makes clear that, whatever else it
prohibits, students must not be denied access
to educational benefits and opportunities on
the basis of gender.  We thus conclude that
funding recipients are properly held liable in
damages only where they are deliberately
indifferent to sexual harassment, of which
they have actual knowledge, that is so severe,
pervasive, and objectively offensive that it
can be said to deprive the victims of access to
the educational opportunities or benefits pro-
vided by the school.

The most obvious example of student-on-
student sexual harassment capable of trig-
gering a damages claim would thus involve
the overt, physical deprivation of access to
school resources.  Consider, for example, a
case in which male students physically
threaten their female peers every S 651day,
successfully preventing the female students
from using a particular school resource—an
athletic field or a computer lab, for instance.
District administrators are well aware of the
daily ritual, yet they deliberately ignore re-
quests for aid from the female students wish-
ing to use the resource.  The district’s know-
ing refusal to take any action in response to
such behavior would fly in the face of Title
IX’s core principles, and such deliberate in-
difference may appropriately be subject to
claims for monetary damages.  It is not nec-
essary, however, to show physical exclusion
to demonstrate that students have been de-
prived by the actions of another student or
students of an educational opportunity on the
basis of sex.  Rather, a plaintiff must estab-
lish sexual harassment of students that is so
severe, pervasive, and objectively offensive,
and that so undermines and detracts from
the victims’ educational experience, that the

victim-students are effectively denied equal
access to an institution’s resources and op-
portunities.  Cf. Meritor Savings Bank, FSB
v. Vinson, 477 U.S., at 67, 106 S.Ct. 2399.

[19] Whether gender-oriented conduct
rises to the level of actionable ‘‘harassment’’
thus ‘‘depends on a constellation of surround-
ing circumstances, expectations, and relation-
ships,’’ Oncale v. Sundowner Offshore Ser-
vices, Inc., 523 U.S. 75, 82, 118 S.Ct. 998, 140
L.Ed.2d 201 (1998), including, but not limited
to, the ages of the harasser and the victim
and the number of individuals involved, see
OCR Title IX Guidelines 12041–12042.
Courts, moreover, must bear in mind that
schools are unlike the adult workplace and
that children may regularly interact in a
manner that would be unacceptable among
adults.  See, e.g., Brief for National School
Boards Association et al. as Amici Curiae 11
(describing ‘‘dizzying array of immature TTT

behaviors by students’’).  Indeed, at least
early on, students are still learning how to
interact appropriately with their peers.  It is
thus understandable that, in the school set-
ting, students often engage in insults, banter,
teasing, shoving, pushing, and gender-specif-
ic conduct that is upsetting to the students
S 652subjected to it.  Damages are not avail-
able for simple acts of teasing and name-
calling among school children, however, even
where these comments target differences in
gender.  Rather, in the context of student-
on-student harassment, damages are avail-
able only where the behavior is so severe,
pervasive, and objectively offensive that it
denies its victims the equal access to edu-
cation that Title IX is designed to protect.

[20] The dissent fails to appreciate these
very real limitations on a funding recipient’s
liability under Title IX. It is not enough to
show, as the dissent would read this opinion
to provide, that a student has been ‘‘teased,’’
post, at 1688, or ‘‘called TTT offensive names,’’
post, at 1689.  Comparisons to an ‘‘over-
weight child who skips gym class because the
other children tease her about her size,’’ the
student who ‘‘refuses to wear glasses to avoid
the taunts of ‘four-eyes,’ ’’ and ‘‘the child who
refuses to go to school because the school
bully calls him a ‘scaredy-cat’ at recess,’’
post, at 1688, are inapposite and misleading.
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Nor do we contemplate, much less hold, that 
a mere "decline in grades is enough to sur-
vive" a motion to dismiss. Ibid. The dropoff 
in LaShonda's grades provides necessary evi-
dence of a potential link between her edu-
cation and G.F.'s misconduct, but petitioner's 
ability to state a cognizable claim here de-
pends equally on the alleged persistence and 
severity of G.F.'s actions, not to mention the 
Board's alleged knowledge and deliberate in-
difference. We trust that the dissent's char-
acterization of our opinion will not mislead 
courts to impose more sweeping liability than 
we read Title IX to require. 

Moreover, the provision that the discrimi-
nation occur "under any education program 
or activity" suggests that the behavior be 
serious enough to have the systemic effect of 
denying the victim equal access to an edu-
cational program or activity. Although, in 
theory, a single instance of sufficiently severe 
one-on-one peer harassment could be said to 
have such an effect, we think it unlikely that 
Congress wouldl 53have thought such behav-
ior sufficient to rise to this level in light of 
the inevitability of student misconduct and 
the amount of litigation that would be invited 
by entertaining claims of official indifference 
to a single instance of one-on-one peer 
harassment. By limiting private damages 
actions to cases having a systemic effect on 
educational programs or activities, we recon-
cile the general principle that Title IX pro-
hibits official indifference to known peer sex-
ual harassment with the practical realities of 
responding to student behavior, realities that 
Congress could not have meant to be ig-
nored. Even the dissent suggests that Title 
IX liability may arise when a funding recipi-
ent remains indifferent to severe, gender-
based mistreatment played out on a "wide-
spread level" among students. Post, at 1690. 

[21] The fact that it was a teacher who 
engaged in harassment in Franklin and Geb-
ser is relevant. The relationship between the 
harasser and the victim necessarily affects 
the extent to which the misconduct can be 
said to breach Title IX's guarantee of equal 
access to educational benefits and to have a 
systemic effect on a program or activity. 
Peer harassment, in particular, is less likely 

to satisfy these requirements than is teacher-
student harassment. 

C 

[22] Applying this standard to the facts 
at issue here, we conclude that the Eleventh 
Circuit erred in dismissing petitioner's com-
plaint. Petitioner alleges that her daughter 
was the victim of repeated acts of sexual 
harassment by G.F. over a 5—month period, 
and there are allegations in support of the 
conclusion that G.F.'s misconduct was severe, 
pervasive, and objectively offensive. The 
harassment was not only verbal; it included 
numerous acts of objectively offensive touch-
ing, and, indeed, G.F. ultimately pleaded 
guilty to criminal sexual misconduct. More-
over, the complaint alleges that there were 
multiple victims who were sufficiently dis-
turbed by G.F.'s misconduct to seek an audi-
ence with the school priAipal.654 Further, 
petitioner contends that the harassment had 
a concrete, negative effect on her daughter's 
ability to receive an education. The com-
plaint also suggests that petitioner may be 
able to show both actual knowledge and de-
liberate indifference on the part of the 
Board, which made no effort whatsoever ei-
ther to investigate or to put an end to the 
harassment. 

On this complaint, we cannot say "beyond 
doubt that [petitioner] can prove no set of 
facts in support of [her] claim which would 
entitle [her] to relief." Conley v. Gibson, 355 
U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 
(1957). See also Scheuer v. Rhodes, 416 U.S. 
232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974) 
("The issue is not whether a plaintiff will 
ultimately prevail but whether the claimant 
is entitled to offer evidence to support the 
claims"). Accordingly, the judgment of the 
United States Court of Appeals for the Elev-
enth Circuit is reversed, and the case is 
remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 

Justice KENNEDY, with whom THE 
CHIEF JUSTICE, Justice SCALIA, and 
Justice THOMAS join, dissenting. 
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pends equally on the alleged persistence and
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courts to impose more sweeping liability than
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nored.  Even the dissent suggests that Title
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[21] The fact that it was a teacher who
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ser is relevant.  The relationship between the
harasser and the victim necessarily affects
the extent to which the misconduct can be
said to breach Title IX’s guarantee of equal
access to educational benefits and to have a
systemic effect on a program or activity.
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C

[22] Applying this standard to the facts
at issue here, we conclude that the Eleventh
Circuit erred in dismissing petitioner’s com-
plaint.  Petitioner alleges that her daughter
was the victim of repeated acts of sexual
harassment by G.F. over a 5–month period,
and there are allegations in support of the
conclusion that G.F.’s misconduct was severe,
pervasive, and objectively offensive.  The
harassment was not only verbal;  it included
numerous acts of objectively offensive touch-
ing, and, indeed, G.F. ultimately pleaded
guilty to criminal sexual misconduct.  More-
over, the complaint alleges that there were
multiple victims who were sufficiently dis-
turbed by G.F.’s misconduct to seek an audi-
ence with the school prinScipal.654  Further,
petitioner contends that the harassment had
a concrete, negative effect on her daughter’s
ability to receive an education.  The com-
plaint also suggests that petitioner may be
able to show both actual knowledge and de-
liberate indifference on the part of the
Board, which made no effort whatsoever ei-
ther to investigate or to put an end to the
harassment.

On this complaint, we cannot say ‘‘beyond
doubt that [petitioner] can prove no set of
facts in support of [her] claim which would
entitle [her] to relief.’’  Conley v. Gibson, 355
U.S. 41, 45–46, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957).  See also Scheuer v. Rhodes, 416 U.S.
232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974)
(‘‘The issue is not whether a plaintiff will
ultimately prevail but whether the claimant
is entitled to offer evidence to support the
claims’’).  Accordingly, the judgment of the
United States Court of Appeals for the Elev-
enth Circuit is reversed, and the case is
remanded for further proceedings consistent
with this opinion.

It is so ordered.

Justice KENNEDY, with whom THE
CHIEF JUSTICE, Justice SCALIA, and
Justice THOMAS join, dissenting.
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The Court has held that Congress' power 
" to authorize expenditure of public moneys 
for public purposes is not limited by the 
direct grants of legislative power found in the 
Constitution.' " South, Dakota v. Dole, 483 
U.S. 203, 207, 107 S.Ct. 2793, 97 L.Ed.2d 171 
(1987) (quoting United States v. Butler, 297 
U.S. 1, 66, 56 S.Ct. 312, 80 L.Ed. 477 (1936)). 
As a consequence, Congress can use its 
Spending Clause power to pursue objectives 
outside of "Article I's 'enumerated legislative 
fields' " by attaching conditions to the grant 
of federal funds. 483 U.S., at 207, 107 S.Ct. 
2793. So understood, the Spending Clause 
power, if wielded without concern for the 
federal balance, has the potential to obliter-
ate distinctions between national and local 
spheres of interest and power by permitting 
the Federal Government to set pas y655 in 
the most sensitive areas of traditional state 
concern, areas which otherwise would lie out-
side its reach. 

A vital safeguard for the federal balance is 
the requirement that, when Congress impos-
es a condition on the States' receipt of feder-
al funds, it "must do so unambiguously." 
Pennhurst State School and Hospital v. 
Halderman, 451 U.S. 1, 17, 101 S.Ct. 1531, 67 
L.Ed.2d 694 (1981). As the majority ac-
knowledges, "legislation enacted pursuant to 
the spending power is much in the nature of 
a contract," and the legitimacy of Congress' 
exercise of its power to condition funding on 
state compliance with congressional condi-
tions "rests on whether the State voluntarily 
and knowingly accepts the terms of the 'con-
tract." Ibid.; see ante, at 1670. " 'There 
can, of course, be no knowing acceptance [of 
the terms of the putative contract] if a State 
is unaware of the conditions [imposed by the 
legislation] or is unable to ascertain what is 
expected of it." (quoting Pennhurst, 451 
U.S., at 17, 101 S.Ct. 1531). 

Our insistence that "Congress speak with a 
clear voice" to "enable the States to exercise 
their choice knowingly, cognizant of the con-
sequences of their participation," ibid., is not 
based upon some abstract notion of contrac-
tual fairness. Rather, it is a concrete safe-
guard in the federal system. Only if States 
receive clear notice of the conditions attached 

to federal funds can they guard against ex-
cessive federal intrusion into state affairs and 
be vigilant in policing the boundaries of fed-
eral power. Cf. Dole, supra, at 217, 107 
S.Ct. 2793 (O'CONNOR, J., dissenting) ("If 
the spending power is to be limited only by 
Congress' notion of the general welfare, the 
reality, given the vast financial resources of 
the Federal Government, is that the Spend-
ing Clause gives 'power to the Congress to 
tear down the barriers, to invade the states' 
jurisdiction, and to become a parliament of 
the whole people, subject to no restrictions 
save such as are self-imposed" (quoting But-
ler, supra, at 78, 56 S.Ct. 312)). While the 
majority purports to give effect to these prin-
ciples, it eviscerates the clear-notice safe-
guard of our Spending Clause jurisprudence. 

Title IX provides: 

"No person in the United States shall, 
on the basis of sex, be [1] excluded from 
participation in, [2] be denied the benefits 
of, or [3] be subjected to discrimination 
under any education program or activity 
receiving Federal financial assistance." 20 
U.S.C. § 1681(a). 

To read the provision in full is to understand 
what is most striking about its application in 
this case: Title IX does not by its terms 
create any private cause of action whatsoev-
er, much less define the circumstances in 
which money damages are available. The 
only private cause of action under Title IX is 
judicially implied. See Cannon v. University 
of Chicago, 441 U.S. 677, 99 S.Ct. 1946, 60 
L.Ed.2d 560 (1979). 

The Court has encountered great difficulty 
in establishing standards for deciding when 
to imply a private cause of action under a 
federal statute which is silent on the subject. 
We try to conform the judicial judgment to 
the bounds of likely congressional purpose 
but, as we observed in Gebser v. Lago Vista 
Independent School Dist., 524 U.S. 274, 118 
S.Ct. 1989, 141 L.Ed.2d 277 (1998), defining 
the scope of the private cause of action in 
general, and the damages remedy in particu-
lar, "inherently entails a degree of specula-
tion, since it addresses an issue on which 
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ing Clause gives ‘power to the Congress to
tear down the barriers, to invade the states’
jurisdiction, and to become a parliament of
the whole people, subject to no restrictions
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of, or [3] be subjected to discrimination
under any education program or activity
receiving Federal financial assistance.’’  20
U.S.C. § 1681(a).

To read the provision in full is to understand
what is most striking about its application in
this case:  Title IX does not by its terms
create any private cause of action whatsoev-
er, much less define the circumstances in
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Congress has not specifically spoken." Id., 
at 284, 118 S.Ct. 1989. 

When the statute at issue is a Spending 
Clause statute, this element of speculation is 
particularly troubling because it is in signifi-
cant tension with the requirement that 
Spending Clause legislation give States clear 
notice of the consequences of their accep-
tance of federal funds. Without doubt, the 
scope of potential damages liability is one of 
the most significant factors a school would 
consider in deciding whether to receive fed-
eral funds. Accordingly, the Court must not 
imply a private cause of action for damages 
unless it can demonstrate that the congres-
sional purpose to create the implied cause of 
action is so manifest that the Statejiowhen 
accepting federal funds, had clear notice of 
the terms and conditions of its monetary 
liability. 

Today the Court fails to heed, or even to 
acknowledge, these limitations on its authori-
ty. The remedial scheme the majority cre-
ates today is neither sensible nor faithful to 
Spending Clause principles. In order to 
make its case for school liability for peer 
sexual harassment, the majority must estab-
lish that Congress gave grant recipients clear 
and unambiguous notice that they would be 
liable in money damages for failure to reme-
dy discriminatory acts of their students. 
The majority must also demonstrate that the 
statute gives schools clear notice that one 
child's harassment of another constitutes 
"discrimination" on the basis of sex within 
the meaning of Title IX, and that—as applied 
to individual cases—the standard for liability 
will enable the grant recipient to distinguish 
inappropriate childish behavior from action-
able gender discrimination. The majority 
does not carry these burdens. 

Instead, the majority finds statutory clari-
ty where there is none and discovers indicia 
of congressional notice to the States in the 
most unusual of places. It treats the issue as 
one of routine statutory construction alone, 
and it errs even in this regard. In the end, 
the majority not only imposes on States lia-
bility that was unexpected and unknown, but 
the contours of which are, as yet, unknow-
able. The majority's opinion purports to be 
narrow, but the limiting principles it propos-

es are illusory. The fence the Court has 
built is made of little sticks, and it cannot 
contain the avalanche of liability now set in 
motion. The potential costs to our schools of 
today's decision are difficult to estimate, but 
they are so great that it is most unlikely 
Congress intended to inflict them. 

The only certainty flowing from the major-
ity's decision is that scarce resources will be 
diverted from educating our children and 
that many school districts, desperate to avoid 
Title IX peer harassment suits, will adopt 
whatever federal code of student conduct and 
discipline the Department of E ation658
sees fit to impose upon them. The Nation's 
schoolchildren will learn their first lessons 
about federalism in classrooms where the 
Federal Government is the ever-present reg-
ulator. The Federal Government will have 
insinuated itself not only into one of the most 
traditional areas of state concern but also 
into one of the most sensitive areas of human 
affairs. This federal control of the discipline 
of our Nation's schoolchildren is contrary to 
our traditions and inconsistent with the sen-
sible administration of our schools. Because 
Title IX did not give States unambiguous 
notice that accepting federal funds meant 
ceding to the Federal Government power 
over the day-to-day disciplinary decisions of 
schools, I dissent. 

I 

I turn to the first difficulty with the major-
ity's decision. Schools cannot be held liable 
for peer sexual harassment because Title IX 
does not give them clear and unambiguous 
notice that they are liable in damages for 
failure to remedy discrimination by their stu-
dents. As the majority acknowledges, Title 
IX prohibits only misconduct by grant recipi-
ents, not misconduct by third parties. Ante, 
at 1670. ("The recipient itself must 'exclud[e] 
[persons] from participation in, . . . den[y] 
[persons] the benefits of, or . . . subjec[t] 
[persons] to discrimination under' its 'pro-
gram[s] or activit[ies]' in order to be liable 
under Title IX"). The majority argues, nev-
ertheless, that a school "subjects" its stu-
dents to discrimination when it knows of peer 
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Congress has not specifically spoken.’’  Id.,
at 284, 118 S.Ct. 1989.

When the statute at issue is a Spending
Clause statute, this element of speculation is
particularly troubling because it is in signifi-
cant tension with the requirement that
Spending Clause legislation give States clear
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tance of federal funds.  Without doubt, the
scope of potential damages liability is one of
the most significant factors a school would
consider in deciding whether to receive fed-
eral funds.  Accordingly, the Court must not
imply a private cause of action for damages
unless it can demonstrate that the congres-
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Today the Court fails to heed, or even to
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the meaning of Title IX, and that—as applied
to individual cases—the standard for liability
will enable the grant recipient to distinguish
inappropriate childish behavior from action-
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does not carry these burdens.

Instead, the majority finds statutory clari-
ty where there is none and discovers indicia
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most unusual of places.  It treats the issue as
one of routine statutory construction alone,
and it errs even in this regard.  In the end,
the majority not only imposes on States lia-
bility that was unexpected and unknown, but
the contours of which are, as yet, unknow-
able.  The majority’s opinion purports to be
narrow, but the limiting principles it propos-

es are illusory.  The fence the Court has
built is made of little sticks, and it cannot
contain the avalanche of liability now set in
motion.  The potential costs to our schools of
today’s decision are difficult to estimate, but
they are so great that it is most unlikely
Congress intended to inflict them.

The only certainty flowing from the major-
ity’s decision is that scarce resources will be
diverted from educating our children and
that many school districts, desperate to avoid
Title IX peer harassment suits, will adopt
whatever federal code of student conduct and
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sees fit to impose upon them.  The Nation’s
schoolchildren will learn their first lessons
about federalism in classrooms where the
Federal Government is the ever-present reg-
ulator.  The Federal Government will have
insinuated itself not only into one of the most
traditional areas of state concern but also
into one of the most sensitive areas of human
affairs.  This federal control of the discipline
of our Nation’s schoolchildren is contrary to
our traditions and inconsistent with the sen-
sible administration of our schools.  Because
Title IX did not give States unambiguous
notice that accepting federal funds meant
ceding to the Federal Government power
over the day-to-day disciplinary decisions of
schools, I dissent.

I

I turn to the first difficulty with the major-
ity’s decision.  Schools cannot be held liable
for peer sexual harassment because Title IX
does not give them clear and unambiguous
notice that they are liable in damages for
failure to remedy discrimination by their stu-
dents.  As the majority acknowledges, Title
IX prohibits only misconduct by grant recipi-
ents, not misconduct by third parties.  Ante,
at 1670. (‘‘The recipient itself must ‘exclud[e]
[persons] from participation in, TTT den[y]
[persons] the benefits of, or TTT subjec[t]
[persons] to discrimination under’ its ‘pro-
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under Title IX’’).  The majority argues, nev-
ertheless, that a school ‘‘subjects’’ its stu-
dents to discrimination when it knows of peer
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harassment and fails to respond appropriate-
ly. 

The mere word "subjected" cannot bear 
the weight of the majority's argument. As 
we recognized in Gebser, the primary pur-
pose of Title IX is "to prevent recipients of 
federal financial assistance from using the 
funds in a discriminatory manner." 524 U.S., 
at 292, 118 S.Ct. 1989. We stressed in Geb-
ser that Title IX prevents discrimination by 
the grant recipient, whether through the acts 
of its principals or the acts of its agents. See 
id., at 286, 118 S.Ct. 1989 (explaining that 
Title IX and Title VIli ,59"operate in the same 
manner, conditioning an offer of federal fund-
ing on a promise by the recipient not to 
discriminate, in what amounts essentially to a 
contract between the Government and the 
recipient of funds"). "[W]hereas Title VII 
aims centrally to compensate victims of dis-
crimination, Title IX focuses more on 'pro-
tecting' individuals from discriminatory prac-
tices carried out by recipients of federal 
funds." Id., at 287, 118 S.Ct. 1989. The 
majority does not even attempt to argue that 
the school's failure to respond to discrimina-
tory acts by students is discrimination by the 
school itself. 

A 

In any event, a plaintiff cannot establish a 
Title IX violation merely by showing that she 
has been "subjected to discrimination." 
Rather, a violation of Title IX occurs only if 
she is "subjected to discrimination under any 
education program or activity," 20 U.S.C. 
§ 1681(a), where "program or activity" is 
defined as "all of the operations of" a grant 
recipient, § 1687. 

Under the most natural reading of this 
provision, discrimination violates Title IX 
only if it is authorized by, or in accordance 
with, the actions, activities, or policies of the 
grant recipient. See Webster's Third New 
International Dictionary 2487 (1981) (defin-
ing "under" as "required by: in accordance 
with: bound by"); American Heritage Dictio-
nary 1395 (New College ed.1981) (defining 
"under" as "[w]ith the authorization of; at-
tested by; by virtue of"); Random House 
Dictionary of the English Language 2059 (2d 
ed.1987) (defining "under" as "authorized, 

warranted, or attested by" or "in accordance 
with"); see also 43 Words and Phrases 149-
152 (1969) (citing cases defining "under" as, 
inter alia, " 'in accordance with' and 'in con-
formity with' "; "indicating subjection, guid-
ance or control, and meaning `by authority 
of ' "; " 93y,"by reason of,' or `by means of "; 
and " ̀ by virtue of,' which is defined . . . as 
meaning `by or through the authority of' "). 
This reading reflects the common legal usage 
of thel2 oterm "under" to mean pursuant to, 
in accordance with, or as authorized or pro-
vided by. See, e.g., Gregory v. Ashcroft, 501 
U.S. 452, 469, 111 S.Ct. 2395, 115 L.Ed.2d 
410 (1991) ("Because Congress nowhere stat-
ed its intent to impose mandatory obligations 
on the States under its § 5 powers, we con-
cluded that Congress did not do so"); ante, 
at 1666 ("Among petitioner's claims was a 
claim for monetary and injunctive relief un-
der Title IX . . ."). 

It is not enough, then, that the alleged 
discrimination occur in a "context subject to 
the school district's control." Ante, at 1672. 
The discrimination must actually be "con-
trolled by"—that is, be authorized by, pursu-
ant to, or in accordance with, school policy or 
actions. Compare ante, at 1672 (defining 
"under" as "in or into a condition of subjec-
tion, regulation, or subordination" (emphasis 
added)), with ibid. (defining "under" as "sub-
ject to the guidance and instruction of " (em-
phasis added)). 

This reading is also consistent with the 
fact that the discrimination must be "under" 
the "operations" of the grant recipient. The 
term "operations" connotes active and affir-
mative participation by the grant recipient, 
not merely inaction or failure to respond. 
See Black's Law Dictionary 1092 (6th 
ed.1990) (defining "operation" as an "[e]xer-
tion of power; the process of operating or 
mode of action; an effect brought about in 
accordance with a definite plan; action; ac-
tivity"). 

Teacher sexual harassment of students is 
"under" the school's program or activity in 
certain circumstances, but student harass-
ment is not. Our decision in Gebser recog-
nizes that a grant recipient acts through its 
agents and thus, under certain limited cir-
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harassment and fails to respond appropriate-
ly.

The mere word ‘‘subjected’’ cannot bear
the weight of the majority’s argument.  As
we recognized in Gebser, the primary pur-
pose of Title IX is ‘‘to prevent recipients of
federal financial assistance from using the
funds in a discriminatory manner.’’  524 U.S.,
at 292, 118 S.Ct. 1989.  We stressed in Geb-
ser that Title IX prevents discrimination by
the grant recipient, whether through the acts
of its principals or the acts of its agents.  See
id., at 286, 118 S.Ct. 1989 (explaining that
Title IX and Title VI S 659‘‘operate in the same
manner, conditioning an offer of federal fund-
ing on a promise by the recipient not to
discriminate, in what amounts essentially to a
contract between the Government and the
recipient of funds’’).  ‘‘[W]hereas Title VII
aims centrally to compensate victims of dis-
crimination, Title IX focuses more on ‘pro-
tecting’ individuals from discriminatory prac-
tices carried out by recipients of federal
funds.’’  Id., at 287, 118 S.Ct. 1989.  The
majority does not even attempt to argue that
the school’s failure to respond to discrimina-
tory acts by students is discrimination by the
school itself.

A
In any event, a plaintiff cannot establish a

Title IX violation merely by showing that she
has been ‘‘subjected to discrimination.’’
Rather, a violation of Title IX occurs only if
she is ‘‘subjected to discrimination under any
education program or activity,’’ 20 U.S.C.
§ 1681(a), where ‘‘program or activity’’ is
defined as ‘‘all of the operations of’’ a grant
recipient, § 1687.

Under the most natural reading of this
provision, discrimination violates Title IX
only if it is authorized by, or in accordance
with, the actions, activities, or policies of the
grant recipient.  See Webster’s Third New
International Dictionary 2487 (1981) (defin-
ing ‘‘under’’ as ‘‘required by:  in accordance
with:  bound by’’);  American Heritage Dictio-
nary 1395 (New College ed.1981) (defining
‘‘under’’ as ‘‘[w]ith the authorization of;  at-
tested by;  by virtue of’’);  Random House
Dictionary of the English Language 2059 (2d
ed.1987) (defining ‘‘under’’ as ‘‘authorized,

warranted, or attested by’’ or ‘‘in accordance
with’’);  see also 43 Words and Phrases 149–
152 (1969) (citing cases defining ‘‘under’’ as,
inter alia, ‘‘ ‘in accordance with’ and ‘in con-
formity with’ ’’;  ‘‘indicating subjection, guid-
ance or control, and meaning ‘by authority
of ’ ’’;  ‘‘ ‘by,’ ‘by reason of,’ or ‘by means of’ ’’;
and ‘‘ ‘by virtue of,’ which is defined TTT as
meaning ‘by or through the authority of’ ’’).
This reading reflects the common legal usage
of the S 660term ‘‘under’’ to mean pursuant to,
in accordance with, or as authorized or pro-
vided by.  See, e.g., Gregory v. Ashcroft, 501
U.S. 452, 469, 111 S.Ct. 2395, 115 L.Ed.2d
410 (1991) (‘‘Because Congress nowhere stat-
ed its intent to impose mandatory obligations
on the States under its § 5 powers, we con-
cluded that Congress did not do so’’);  ante,
at 1666 (‘‘Among petitioner’s claims was a
claim for monetary and injunctive relief un-
der Title IX TTT’’).

It is not enough, then, that the alleged
discrimination occur in a ‘‘context subject to
the school district’s control.’’  Ante, at 1672.
The discrimination must actually be ‘‘con-
trolled by’’—that is, be authorized by, pursu-
ant to, or in accordance with, school policy or
actions.  Compare ante, at 1672 (defining
‘‘under’’ as ‘‘in or into a condition of subjec-
tion, regulation, or subordination’’ (emphasis
added)), with ibid. (defining ‘‘under’’ as ‘‘sub-
ject to the guidance and instruction of ’’ (em-
phasis added)).

This reading is also consistent with the
fact that the discrimination must be ‘‘under’’
the ‘‘operations’’ of the grant recipient.  The
term ‘‘operations’’ connotes active and affir-
mative participation by the grant recipient,
not merely inaction or failure to respond.
See Black’s Law Dictionary 1092 (6th
ed.1990) (defining ‘‘operation’’ as an ‘‘[e]xer-
tion of power;  the process of operating or
mode of action;  an effect brought about in
accordance with a definite plan;  action;  ac-
tivity’’).

Teacher sexual harassment of students is
‘‘under’’ the school’s program or activity in
certain circumstances, but student harass-
ment is not.  Our decision in Gebser recog-
nizes that a grant recipient acts through its
agents and thus, under certain limited cir-
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cumstances, even tortious acts by teachers 
may be attributable to the school. We noted 
in Gebser that, in contrast to Title VII, which 
defines "employer" to include "any agent"—
Title IX "contains no comparable reference 
to an educational institution's 'agents,' and so 
does not expressly call for application of 
agency principles." 524 U.S., at 283, 118 
S.Ct. 1989. As a result, we declined to in-
ccALoratessi principles of agency liability, 
such as a strict application of vicarious liabili-
ty, that would conflict with the Spending 
Clause's notice requirement and Title IX's 
express administrative enforcement scheme. 

Contrary to the majority's assertion, ante, 
at 1671, however, we did not abandon agency 
principles altogether. Rather, we sought in 
Gebser to identify those employee actions 
which could fairly be attributed to the grant 
recipient by superimposing additional Spend-
ing Clause notice requirements on traditional 
agency principles. 524 U.S., at 288, 118 S.Ct. 
1989 ("Title IX contains important clues that 
Congress did not intend to allow recovery in 
damages where liability rests solely on prin-
ciples of vicarious liability or constructive 
notice"). We concluded that, because of the 
Spending Clause overlay, a teacher's discrim-
ination is attributable to the school only 
when the school has actual notice of that 
harassment and is "deliberately indifferent." 
The agency relation between the school and 
the teacher is thus a necessary, but not 
sufficient, condition of school liability. 
Where the heightened requirements for at-
tribution are met, the teacher's actions are 
treated as the grant recipient's actions. In 
those circumstances, then, the teacher sexual 
harassment is "under" the operations of the 
school. 

I am aware of no basis in law or fact, 
however, for attributing the acts of a student 
to a school and, indeed, the majority does not 
argue that the school acts through its stu-
dents. See ante, at 1670 ("We disagree with 
respondents' assertion . . . that petitioner 
seeks to hold the Board liable for G.F.'s 
actions instead of its own. Here, petitioner 
attempts to hold the Board liable for its own 
decision to remain idle in the face of known 
student-on-student harassment in its 
schools"). Discrimination by one student 

against another therefore cannot be "under" 
the school's program or activity as required 
by Title IX. The majority's imposition of 
liability for peer sexual harassment thus con-
flicts with the most natural interpretation of 
Title IX's "under a programliuor activity" 
limitation on school liability. At the very 
least, my reading undermines the majority's 
implicit claim that Title IX imposes an unam-
biguous duty on schools to remedy peer sex-
ual harassment. 

B 

1 

Quite aside from its disregard for the "un-
der the program" limitation of Title IX, the 
majority's reading is flawed in other re-
spects. The majority contends that a 
school's deliberate indifference to known stu-
dent harassment "subjects" students to 
harassment—that is, "cause[s] [students] to 
undergo" harassment. Ante, at 1672. The 
majority recognizes, however, that there 
must be some limitation on the third-party 
conduct that the school can fairly be said to 
cause. In search of a principle, the majority 
asserts, without much elaboration, that one 
causes discrimination when one has some 
"degree of control" over the discrimination 
and fails to remedy it. Ibid. 

To state the majority's test is to under-
stand that it is little more than an exercise in 
arbitrary line-drawing. The majority does 
not explain how we are to determine what 
degree of control is sufficient—or, more to 
the point, how the States were on clear no-
tice that the Court would draw the line to 
encompass students. 

Agency principles usually mark the outer 
limits of an entity's liability for the actions of 
an individual over whom it exercises some 
control. Cf. Faragher v. Boca Raton, 524 
U.S. 775, 118 S.Ct. 2275, 141 L.Ed.2d 662 
(1998) (applying agency principles to delimit 
Title WI employer liability); Burlington In-
dustries, Inc. v. Ellerth, 524 U.S. 742, 118 
S.Ct. 2257, 141 L.Ed.2d 633 (1998) (same). 
The Court, for example, has not recognized 
liability for the actions of nonagents under 
Title WI, which contains an express private 
right of action and is not Spending Clause 
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cumstances, even tortious acts by teachers
may be attributable to the school.  We noted
in Gebser that, in contrast to Title VII, which
defines ‘‘employer’’ to include ‘‘any agent’’—
Title IX ‘‘contains no comparable reference
to an educational institution’s ‘agents,’ and so
does not expressly call for application of
agency principles.’’  524 U.S., at 283, 118
S.Ct. 1989.  As a result, we declined to in-
corSporate661 principles of agency liability,
such as a strict application of vicarious liabili-
ty, that would conflict with the Spending
Clause’s notice requirement and Title IX’s
express administrative enforcement scheme.

Contrary to the majority’s assertion, ante,
at 1671, however, we did not abandon agency
principles altogether.  Rather, we sought in
Gebser to identify those employee actions
which could fairly be attributed to the grant
recipient by superimposing additional Spend-
ing Clause notice requirements on traditional
agency principles.  524 U.S., at 288, 118 S.Ct.
1989 (‘‘Title IX contains important clues that
Congress did not intend to allow recovery in
damages where liability rests solely on prin-
ciples of vicarious liability or constructive
notice’’).  We concluded that, because of the
Spending Clause overlay, a teacher’s discrim-
ination is attributable to the school only
when the school has actual notice of that
harassment and is ‘‘deliberately indifferent.’’
The agency relation between the school and
the teacher is thus a necessary, but not
sufficient, condition of school liability.
Where the heightened requirements for at-
tribution are met, the teacher’s actions are
treated as the grant recipient’s actions.  In
those circumstances, then, the teacher sexual
harassment is ‘‘under’’ the operations of the
school.

I am aware of no basis in law or fact,
however, for attributing the acts of a student
to a school and, indeed, the majority does not
argue that the school acts through its stu-
dents.  See ante, at 1670 (‘‘We disagree with
respondents’ assertion TTT that petitioner
seeks to hold the Board liable for G.F.’s
actions instead of its own.  Here, petitioner
attempts to hold the Board liable for its own
decision to remain idle in the face of known
student-on-student harassment in its
schools’’).  Discrimination by one student

against another therefore cannot be ‘‘under’’
the school’s program or activity as required
by Title IX. The majority’s imposition of
liability for peer sexual harassment thus con-
flicts with the most natural interpretation of
Title IX’s ‘‘under a program S 662or activity’’
limitation on school liability.  At the very
least, my reading undermines the majority’s
implicit claim that Title IX imposes an unam-
biguous duty on schools to remedy peer sex-
ual harassment.

B

1
Quite aside from its disregard for the ‘‘un-

der the program’’ limitation of Title IX, the
majority’s reading is flawed in other re-
spects.  The majority contends that a
school’s deliberate indifference to known stu-
dent harassment ‘‘subjects’’ students to
harassment—that is, ‘‘cause[s] [students] to
undergo’’ harassment.  Ante, at 1672.  The
majority recognizes, however, that there
must be some limitation on the third-party
conduct that the school can fairly be said to
cause.  In search of a principle, the majority
asserts, without much elaboration, that one
causes discrimination when one has some
‘‘degree of control’’ over the discrimination
and fails to remedy it.  Ibid.

To state the majority’s test is to under-
stand that it is little more than an exercise in
arbitrary line-drawing.  The majority does
not explain how we are to determine what
degree of control is sufficient—or, more to
the point, how the States were on clear no-
tice that the Court would draw the line to
encompass students.

Agency principles usually mark the outer
limits of an entity’s liability for the actions of
an individual over whom it exercises some
control.  Cf. Faragher v. Boca Raton, 524
U.S. 775, 118 S.Ct. 2275, 141 L.Ed.2d 662
(1998) (applying agency principles to delimit
Title VII employer liability);  Burlington In-
dustries, Inc. v. Ellerth, 524 U.S. 742, 118
S.Ct. 2257, 141 L.Ed.2d 633 (1998) (same).
The Court, for example, has not recognized
liability for the actions of nonagents under
Title VII, which contains an express private
right of action and is not Spending Clause
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legislation. The majority nonetheless rejects 
out-of-hand an agency limitation on Title IX 
liability based on its cramped reading of 
Gebser. As123noted above, the Gebser Court 
rejected the wholesale importation of federal 
common-law agency principles into Title IX 
to expand liability beyond that which the 
statute clearly prohibited; it did not, as the 
majority would have it, reject the proposition 
that school liability is limited by agency prin-
ciples. Indeed, to suppose that Congress 
would have rejected well-established princi-
ples of agency law in favor of the majority's 
vague control principle turns Gebser on its 
head. Gebser contemplated that Title IX 
liability would be less expansive than Title 
VII liability, not more so. See Gebser, su-
pra, at 286-287, 118 S.Ct. 1989. 

One would think that the majority would at 
least limit its control principle by reference 
to the long-established practice of the De-
partment of Education (DOE). For the first 
25 years after the passage of Title IX—until 
1997—the DOE's regulations drew the liabili-
ty line, at its most expansive, to encompass 
only those to whom the school delegated its 
official functions. See 34 CFR § 106.51(a)(3) 
(1998) ("A [grant] recipient shall not enter 
into any contractual or other relationship 
which directly or indirectly has the effect of 
subjecting employees or students to discrimi-
nation prohibited by this subpart, including 
relationships with employment and referral 
agencies, with labor unions, and with organi-
zations providing or administering fringe 
benefits to employees of the recipient"). It 
is perhaps reasonable to suppose that grant 
recipients were on notice that they could not 
hire third parties to do for them what they 
could not do themselves. For example, it 
might be reasonable to find that a school was 
on notice that it could not circumvent Title 
IX's core prohibitions by, for example, dele-
gating its admissions decisions to an outside 
screening committee it knew would discrimi-
nate on the basis of gender. 

Given the state of gender discrimination 
law at the time Title IX was passed, however, 
there is no basis to think that Congress 
contemplated liability for a school's failure to 
remedy discriminatory acts by students or 
that the States wouldlimbelieve the statute 
imposed on them a clear obligation to do so. 

1681 

When Title IX was enacted in 1972, the 
concept of "sexual harassment" as gender 
discrimination had not been recognized or 
considered by the courts. See generally C. 
MacKinnon, Sexual Harassment of Working 
Women: A Case of Sex Discrimination 59-72 
(1979). The types of discrimination that 
were recognized—discriminatory admissions 
standards, denial of access to programs or 
resources, hiring, etc.—could not be engaged 
in by students. See, e.g., 20 U.S.C. 
§ 1681(a)(2) (referencing application of Title 
IX prohibitions to school admissions). 

2 

The majority nonetheless appears to see 
no need to justify drawing the "enough con-
trol" line to encompass students. In truth, 
however, a school's control over its students 
is much more complicated and limited than 
the majority acknowledges. A public school 
does not control its students in the way it 
controls its teachers or those with whom it 
contracts. Most public schools do not screen 
or select students, and their power to disci-
pline students is far from unfettered. 

Public schools are generally obligated by 
law to educate all students who live within 
defined geographic boundaries. Indeed, the 
Constitution of almost every State in the 
country guarantees the State's students a 
free primary and secondary public education. 
See, e.g., Cal. Const., Art. IX, § 5; Colo. 
Const., Art. IX, § 2; Ga. Const., Art. VIII, 
§ 1, 41; Ind. Const., Art. VIII, § 1; Md. 
Const., Art. VIII, § 1; Mo. Const., Art. IX, 
§ 1(a); Neb. Const., Art. VII, § 1; N.J. 
Const., Art. VIII, § 4, 11 1; N.M. Const., Art. 
XII, § 1; N.Y. Const., Art. XI, § 1; N.D. 
Const., Art. VIII, §§, 1 and 2; Okla. Const., 
Art. XIII, § 1; S.C. Const., Art. XI, § 3; 
Tex. Const., Art. VII, § 1; Va. Const., Art. 
VIII, § 1; Wash. Const., Art. IX, §§, 1 and 2; 
Wyo. Const., Art. VII, §§, 1 and 9. In at least 
some States, moreover, there is a continuing 
duty on schools to educate even students who 
are suspended or expelled. See, e.g., 

1 25Phillip Leon M. v. Board of Education, 
199 W.Va. 400, 484 S.E.2d 909 (1996) (holding 
that the education clause of the West Virgi-
nia Constitution confers on students a funda-
mental right to an education and requires 
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legislation.  The majority nonetheless rejects
out-of-hand an agency limitation on Title IX
liability based on its cramped reading of
Gebser.  As S 663noted above, the Gebser Court
rejected the wholesale importation of federal
common-law agency principles into Title IX
to expand liability beyond that which the
statute clearly prohibited;  it did not, as the
majority would have it, reject the proposition
that school liability is limited by agency prin-
ciples.  Indeed, to suppose that Congress
would have rejected well-established princi-
ples of agency law in favor of the majority’s
vague control principle turns Gebser on its
head.  Gebser contemplated that Title IX
liability would be less expansive than Title
VII liability, not more so.  See Gebser, su-
pra, at 286–287, 118 S.Ct. 1989.

One would think that the majority would at
least limit its control principle by reference
to the long-established practice of the De-
partment of Education (DOE).  For the first
25 years after the passage of Title IX—until
1997—the DOE’s regulations drew the liabili-
ty line, at its most expansive, to encompass
only those to whom the school delegated its
official functions.  See 34 CFR § 106.51(a)(3)
(1998) (‘‘A [grant] recipient shall not enter
into any contractual or other relationship
which directly or indirectly has the effect of
subjecting employees or students to discrimi-
nation prohibited by this subpart, including
relationships with employment and referral
agencies, with labor unions, and with organi-
zations providing or administering fringe
benefits to employees of the recipient’’).  It
is perhaps reasonable to suppose that grant
recipients were on notice that they could not
hire third parties to do for them what they
could not do themselves.  For example, it
might be reasonable to find that a school was
on notice that it could not circumvent Title
IX’s core prohibitions by, for example, dele-
gating its admissions decisions to an outside
screening committee it knew would discrimi-
nate on the basis of gender.

Given the state of gender discrimination
law at the time Title IX was passed, however,
there is no basis to think that Congress
contemplated liability for a school’s failure to
remedy discriminatory acts by students or
that the States would S 664believe the statute
imposed on them a clear obligation to do so.

When Title IX was enacted in 1972, the
concept of ‘‘sexual harassment’’ as gender
discrimination had not been recognized or
considered by the courts.  See generally C.
MacKinnon, Sexual Harassment of Working
Women:  A Case of Sex Discrimination 59–72
(1979).  The types of discrimination that
were recognized—discriminatory admissions
standards, denial of access to programs or
resources, hiring, etc.—could not be engaged
in by students.  See, e.g., 20 U.S.C.
§ 1681(a)(2) (referencing application of Title
IX prohibitions to school admissions).

2
The majority nonetheless appears to see

no need to justify drawing the ‘‘enough con-
trol’’ line to encompass students.  In truth,
however, a school’s control over its students
is much more complicated and limited than
the majority acknowledges.  A public school
does not control its students in the way it
controls its teachers or those with whom it
contracts.  Most public schools do not screen
or select students, and their power to disci-
pline students is far from unfettered.

Public schools are generally obligated by
law to educate all students who live within
defined geographic boundaries.  Indeed, the
Constitution of almost every State in the
country guarantees the State’s students a
free primary and secondary public education.
See, e.g., Cal. Const., Art. IX, § 5;  Colo.
Const., Art. IX, § 2;  Ga. Const., Art. VIII,
§ 1, ¶ 1;  Ind. Const., Art. VIII, § 1;  Md.
Const., Art. VIII, § 1;  Mo. Const., Art. IX,
§ 1(a);  Neb. Const., Art. VII, § 1;  N.J.
Const., Art. VIII, § 4, ¶ 1;  N.M. Const., Art.
XII, § 1;  N.Y. Const., Art. XI, § 1;  N.D.
Const.,  Art. VIII, §§ 1 and 2;  Okla. Const.,
Art. XIII, § 1;  S.C. Const., Art. XI, § 3;
Tex. Const., Art. VII, § 1;  Va. Const., Art.
VIII, § 1;  Wash. Const., Art. IX, §§ 1 and 2;
Wyo. Const., Art. VII, §§ 1 and 9. In at least
some States, moreover, there is a continuing
duty on schools to educate even students who
are suspended or expelled.  See, e.g.,
S 665Phillip Leon M. v. Board of Education,
199 W.Va. 400, 484 S.E.2d 909 (1996) (holding
that the education clause of the West Virgi-
nia Constitution confers on students a funda-
mental right to an education and requires
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that a county school board provide alterna-
tive educational programs, such as an alter-
native school, to students who are expelled or 
suspended for an extended period for bring-
ing guns to school). Schools that remove a 
harasser from the classroom and then at-
tempt to fulfill their continuing-education ob-
ligation by placing the harasser in any kind 
of group setting, rather than by hiring ex-
pensive tutors for each student, will find 
themselves at continuing risk of Title IX 
suits brought by the other students in the 
alternative education program. 

In addition, federal law imposes con-
straints on school disciplinary actions. This 
Court has held, for example, that due process 
requires, "[a]t the very minimum," that a 
student facing suspension "be given some 
kind of notice and afforded some kind of 
hearing." Goss v. Lopez, 419 U.S. 565, 579, 
95 S.Ct. 729, 42 L.Ed.2d 725 (1975). 

The Individuals with Disabilities Education 
Act (IDEA), 20 U.S.C. § 1400 et seq. (1994 
ed., Supp. III), moreover, places strict limits 
on the ability of schools to take disciplinary 
actions against students with behavior disor-
der disabilities, even if the disability was not 
diagnosed prior to the incident triggering 
discipline. See, e.g., § 1415(f)(1) (parents en-
titled to hearing when school proposes to 
change disabled student's educational place-
ment); § 1415(k)(1)(A) (school authorities 
can only "order a change in the placement of 
a child with a disability . . . to an appropriate 
interim alternative educational setting, an-
other setting, or suspension" for up to "10 
school days" unless student's offense involved 
a weapon or illegal drugs); § 1415(k)(8) ("[A] 
child who has not been determined to be 
eligible for special education . . . and who has 
engaged in behavior that violated any [school 
rule] may assert any of the protections" of 
the subchapter if the school "had knowledge 
. . . that the child was a child with a disa-
a ity666 before the behavior that precipitated 
the disciplinary action occurred"); 

1415(k)(8)(B)(ii) (school "deemed to have 
knowledge that a child is a child with a 
disability if . . . the behavior or performance 
of the child demonstrates the need for such 
[special education and related] services"). 

"Disability," as defined in the IDEA, includes 
"serious emotional disturbance," 

1401(3)(A)(i), which the DOE, in turn, has 
defined as a "condition exhibiting . . . over a 
long period of time and to a marked degree 
that adversely affects a child's educational 
performance," an "inability to build or main-
tain satisfactory interpersonal relationships 
with peers and teachers," or "[i]nappropriate 
types of behavior or feelings under normal 
circumstances." 34 CFR § 300.7(b)(9) 
(1998). If, as the majority would have us 
believe, the behavior that constitutes action-
able peer sexual harassment so deviates from 
the normal teasing and jostling of adoles-
cence that it puts schools on clear notice of 
potential liability, then a student who en-
gages in such harassment may have at least 
a colorable claim of severe emotional distur-
bance within the meaning of the IDEA. 
When imposing disciplinary sanction on a 
student harasser who might assert a color-
able IDEA claim, the school must navigate a 
complex web of statutory provisions and 
DOE regulations that significantly limit its 
discretion. 

The practical obstacles schools encounter 
in ensuring that thousands of immature stu-
dents conform their conduct to acceptable 
norms may be even more significant than the 
legal obstacles. School districts cannot exer-
cise the same measure of control over thou-
sands of students that they do over a few 
hundred adult employees. The limited re-
sources of our schools must be conserved for 
basic educational services. Some schools 
lack the resources even to deal with serious 
problems of violence and are already over-
whelmed with disciplinary problems of all 
kinds. 

Perhaps even more startling than its broad 
assumptions about school control over pri-
mary and secondary school stAents667 is the 
majority's failure to grapple in any meaning-
ful way with the distinction between elemen-
tary and secondary schools, on the one hand, 
and universities on the other. The majority 
bolsters its argument that schools can control 
their students' actions by quoting our deci-
sion in Vernonia School Dist. 47J v. Acton, 
515 U.S. 646, 655, 115 S.Ct. 2386, 132 
L.Ed.2d 564 (1995), for the proposition that 
" the nature of [the State's] power [over 
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that a county school board provide alterna-
tive educational programs, such as an alter-
native school, to students who are expelled or
suspended for an extended period for bring-
ing guns to school).  Schools that remove a
harasser from the classroom and then at-
tempt to fulfill their continuing-education ob-
ligation by placing the harasser in any kind
of group setting, rather than by hiring ex-
pensive tutors for each student, will find
themselves at continuing risk of Title IX
suits brought by the other students in the
alternative education program.

In addition, federal law imposes con-
straints on school disciplinary actions.  This
Court has held, for example, that due process
requires, ‘‘[a]t the very minimum,’’ that a
student facing suspension ‘‘be given some
kind of notice and afforded some kind of
hearing.’’  Goss v. Lopez, 419 U.S. 565, 579,
95 S.Ct. 729, 42 L.Ed.2d 725 (1975).

The Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. § 1400 et seq. (1994
ed., Supp. III), moreover, places strict limits
on the ability of schools to take disciplinary
actions against students with behavior disor-
der disabilities, even if the disability was not
diagnosed prior to the incident triggering
discipline.  See, e.g., § 1415(f)(1) (parents en-
titled to hearing when school proposes to
change disabled student’s educational place-
ment);  § 1415(k)(1)(A) (school authorities
can only ‘‘order a change in the placement of
a child with a disability TTT to an appropriate
interim alternative educational setting, an-
other setting, or suspension’’ for up to ‘‘10
school days’’ unless student’s offense involved
a weapon or illegal drugs);  § 1415(k)(8) (‘‘[A]
child who has not been determined to be
eligible for special education TTT and who has
engaged in behavior that violated any [school
rule] may assert any of the protections’’ of
the subchapter if the school ‘‘had knowledge
TTT that the child was a child with a disa-
bilSity666 before the behavior that precipitated
the disciplinary action occurred’’);
§ 1415(k)(8)(B)(ii) (school ‘‘deemed to have
knowledge that a child is a child with a
disability if TTT the behavior or performance
of the child demonstrates the need for such
[special education and related] services’’).

‘‘Disability,’’ as defined in the IDEA, includes
‘‘serious emotional disturbance,’’
§ 1401(3)(A)(i), which the DOE, in turn, has
defined as a ‘‘condition exhibiting TTT over a
long period of time and to a marked degree
that adversely affects a child’s educational
performance,’’ an ‘‘inability to build or main-
tain satisfactory interpersonal relationships
with peers and teachers,’’ or ‘‘[i]nappropriate
types of behavior or feelings under normal
circumstances.’’  34 CFR § 300.7(b)(9)
(1998).  If, as the majority would have us
believe, the behavior that constitutes action-
able peer sexual harassment so deviates from
the normal teasing and jostling of adoles-
cence that it puts schools on clear notice of
potential liability, then a student who en-
gages in such harassment may have at least
a colorable claim of severe emotional distur-
bance within the meaning of the IDEA.
When imposing disciplinary sanction on a
student harasser who might assert a color-
able IDEA claim, the school must navigate a
complex web of statutory provisions and
DOE regulations that significantly limit its
discretion.

The practical obstacles schools encounter
in ensuring that thousands of immature stu-
dents conform their conduct to acceptable
norms may be even more significant than the
legal obstacles.  School districts cannot exer-
cise the same measure of control over thou-
sands of students that they do over a few
hundred adult employees.  The limited re-
sources of our schools must be conserved for
basic educational services.  Some schools
lack the resources even to deal with serious
problems of violence and are already over-
whelmed with disciplinary problems of all
kinds.

Perhaps even more startling than its broad
assumptions about school control over pri-
mary and secondary school stuSdents667 is the
majority’s failure to grapple in any meaning-
ful way with the distinction between elemen-
tary and secondary schools, on the one hand,
and universities on the other.  The majority
bolsters its argument that schools can control
their students’ actions by quoting our deci-
sion in Vernonia School Dist. 47J v. Acton,
515 U.S. 646, 655, 115 S.Ct. 2386, 132
L.Ed.2d 564 (1995), for the proposition that
‘‘ ‘the nature of [the State’s] power [over
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public school children] is custodial and tute-
lary, permitting a degree of supervision and 
control that could not be exercised over free 
adults.' " Ante, at 1673. Yet the majority's 
holding would appear to apply with equal 
force to universities, which do not exercise 
custodial and tutelary power over their adult 
students. 

A university's power to discipline its stu-
dents for speech that may constitute sexual 
harassment is also circumscribed by the 
First Amendment. A number of federal 
courts have already confronted difficult prob-
lems raised by university speech codes de-
signed to deal with peer sexual and racial 
harassment. See, e.g., Dambrot v. Central 
Mich. Univ., 55 F.3d 1177 (C.A.6 1995) 
(striking down university discriminatory 
harassment policy because it was overbroad, 
vague, and not a valid prohibition on fighting 
words); UWM Post, Inc. v. Board of Regents 
of Univ. of Wis. System, 774 F.Supp. 1163 
(E.D.Wis.1991) (striking down university 
speech code that prohibited, inter alia, " 'dis-
criminatory comments" directed at an indi-
vidual that " 'intentionally . . . demean" the 
" 'sex . . . of the individual' " and " Ic]reate 
an intimidating, hostile or demeaning envi-
ronment for education, university related 
work, or other university-authorized activi-
ty"); Doe v. University of Mich., 721 
F.Supp. 852 (E.D.Mich.1989) (similar); IOTA 
XI Chapter of Sigma Chi Fraternity v. 
George Mason Univ., 993 F.2d 386 (C.A.4 
1993) (overturning on First Amendment 
grounds university's sanctions on a fraternity 
for conducting an "ugly woman contest" with 
"racist and sexist" overtones). 

1 28The difficulties associated with speech 
codes simply underscore the limited nature 
of a university's control over student behav-
ior that may be viewed as sexual harassment. 
Despite the fact that the majority relies on 
the assumption that schools exercise a great 
deal of control over their students to justify 
creating the private cause of action in the 
first instance, it does not recognize the obvi-
ous limits on a university's ability to control 
its students as a reason to doubt the propri-
ety of a private cause of action for peer 
harassment. It simply uses them as a factor 

in determining whether the university's re-
sponse was reasonable. See ante, at 1674. 

3 

The majority's presentation of its control 
test illustrates its own discomfort with the 
rule it has devised. Rather than beginning 
with the language of Title IX itself, the ma-
jority begins with our decision in Gebser and 
appears to discover there a sweeping legal 
duty—divorced from agency principles—for 
schools to remedy third-party discrimination 
against students. The majority then finds 
that the DOE's Title IX regulations and state 
common law gave States the requisite notice 
that they would be liable in damages for 
failure to fulfill this duty. Only then does 
the majority turn to the language of Title IX 
itself—not, it appears, to find a duty or clear 
notice to the States, for that the majority 
assumes has already been established, but 
rather to suggest a limit on the breathtaking 
scope of the liability the majority thinks is so 
clear under the statute. See ante, at 1672 
("These factors [ ("subjects" and "under") ] 
combine to limit a recipient's damages liabili-
ty to circumstances wherein the recipient 
exercises substantial control over both the 
harasser and the context in which the known 
harassment occurs"). 

Our decision in Gebser did not, of course, 
recognize some ill-defined, freestanding legal 
duty on schools to remedy discrimination by 
third parties. In particular, Gebser gave 
schools no notice whatsoever that they might 
be liable on theli69majority's novel theory 
that a school "subjects" a student to third-
party discrimination if it exercises some mea-
sure of control over the third party. We 
quoted the "subjected to discrimination" lan-
guage only once in Gebser, when we quoted 
the text of Title IX in full, and we did not use 
the word "control." Instead, we affirmed 
that Title IX prohibits discrimination by the 
grant recipient. See Gebser, 524 U.S., at 
286, 118 S.Ct. 1989; id., at 291-292, 118 S.Ct. 
1989; supra, at 1679. 

Neither the DOE's Title IX regulations 
nor state tort law, moreover, could or did 
provide States the notice required by our 
Spending Clause principles. The majority 
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public school children] is custodial and tute-
lary, permitting a degree of supervision and
control that could not be exercised over free
adults.’ ’’  Ante, at 1673.  Yet the majority’s
holding would appear to apply with equal
force to universities, which do not exercise
custodial and tutelary power over their adult
students.

A university’s power to discipline its stu-
dents for speech that may constitute sexual
harassment is also circumscribed by the
First Amendment.  A number of federal
courts have already confronted difficult prob-
lems raised by university speech codes de-
signed to deal with peer sexual and racial
harassment.  See, e.g., Dambrot v. Central
Mich. Univ., 55 F.3d 1177 (C.A.6 1995)
(striking down university discriminatory
harassment policy because it was overbroad,
vague, and not a valid prohibition on fighting
words);  UWM Post, Inc. v. Board of Regents
of Univ. of Wis. System, 774 F.Supp. 1163
(E.D.Wis.1991) (striking down university
speech code that prohibited, inter alia, ‘‘ ‘dis-
criminatory comments’ ’’ directed at an indi-
vidual that ‘‘ ‘intentionally TTT demean’ ’’ the
‘‘ ‘sex TTT of the individual’ ’’ and ‘‘ ‘[c]reate
an intimidating, hostile or demeaning envi-
ronment for education, university related
work, or other university-authorized activi-
ty’ ’’);  Doe v. University of Mich., 721
F.Supp. 852 (E.D.Mich.1989) (similar);  IOTA
XI Chapter of Sigma Chi Fraternity v.
George Mason Univ., 993 F.2d 386 (C.A.4
1993) (overturning on First Amendment
grounds university’s sanctions on a fraternity
for conducting an ‘‘ugly woman contest’’ with
‘‘racist and sexist’’ overtones).

S 668The difficulties associated with speech
codes simply underscore the limited nature
of a university’s control over student behav-
ior that may be viewed as sexual harassment.
Despite the fact that the majority relies on
the assumption that schools exercise a great
deal of control over their students to justify
creating the private cause of action in the
first instance, it does not recognize the obvi-
ous limits on a university’s ability to control
its students as a reason to doubt the propri-
ety of a private cause of action for peer
harassment.  It simply uses them as a factor

in determining whether the university’s re-
sponse was reasonable.  See ante, at 1674.

3

The majority’s presentation of its control
test illustrates its own discomfort with the
rule it has devised.  Rather than beginning
with the language of Title IX itself, the ma-
jority begins with our decision in Gebser and
appears to discover there a sweeping legal
duty—divorced from agency principles—for
schools to remedy third-party discrimination
against students.  The majority then finds
that the DOE’s Title IX regulations and state
common law gave States the requisite notice
that they would be liable in damages for
failure to fulfill this duty.  Only then does
the majority turn to the language of Title IX
itself—not, it appears, to find a duty or clear
notice to the States, for that the majority
assumes has already been established, but
rather to suggest a limit on the breathtaking
scope of the liability the majority thinks is so
clear under the statute.  See ante, at 1672
(‘‘These factors [ (‘‘subjects’’ and ‘‘under’’) ]
combine to limit a recipient’s damages liabili-
ty to circumstances wherein the recipient
exercises substantial control over both the
harasser and the context in which the known
harassment occurs’’).

Our decision in Gebser did not, of course,
recognize some ill-defined, freestanding legal
duty on schools to remedy discrimination by
third parties.  In particular, Gebser gave
schools no notice whatsoever that they might
be liable on the S 669majority’s novel theory
that a school ‘‘subjects’’ a student to third-
party discrimination if it exercises some mea-
sure of control over the third party.  We
quoted the ‘‘subjected to discrimination’’ lan-
guage only once in Gebser, when we quoted
the text of Title IX in full, and we did not use
the word ‘‘control.’’  Instead, we affirmed
that Title IX prohibits discrimination by the
grant recipient.  See Gebser, 524 U.S., at
286, 118 S.Ct. 1989;  id., at 291–292, 118 S.Ct.
1989;  supra, at 1679.

Neither the DOE’s Title IX regulations
nor state tort law, moreover, could or did
provide States the notice required by our
Spending Clause principles.  The majority
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contends that the DOE's Title IX regulations 
have "long provided funding recipients with 
notice that they may be liable for their fail-
ure to respond to the discriminatory acts of 
certain nonagents." Ante, at 1671. Even 
assuming that DOE regulations could give 
schools the requisite notice, they did not do 
so. Not one of the regulations the majority 
cites suggests that schools may be held liable 
in money damages for failure to respond to 
third-party discrimination. 

In addition, as discussed above, the DOE 
regulations provide no support for the propo-
sition that schools were on notice that stu-
dents were among those "nonagents" whose 
actions the schools were bound to remedy. 
Most of the regulations cited by the majority 
merely forbid grant recipients to give affir-
mative aid to third parties who discriminate. 
See 34 CFR § 106.31(b)(6) (1998) (A grant 
"recipient shall not, on the basis of sex," 
"[a]id or perpetuate discrimination against 
any person by providing significant assis-
tance to any agency, organization, or person 
which discriminates on the basis of sex in 
providing any aid, benefit or service to stu-
dents or employees"); see also § 106.37(a)(2) 
(A grant recipient shall not, "[t]hrough solici-
tation, listing, approval, provision of facilities 
or other services, assist any foundation, 
trust, agency, organization, or person which 
provides assistance to any of such recipient's 
students in a manner which discriminates on 
the basis of sex"); § 106.38(a) (A grant re-
ci±nt670 "which assists any agency, organi-
zation or person in making employment 
available to any of its students [s]hall assure 
itself that such employment is made available 
without discrimination on the basis of sex 
[and] [s]hall not render such services to any 
agency, organization, or person which dis-
criminates on the basis of sex in its employ-
ment practices"). The others forbid grant 
recipients to delegate the provision of stu-
dent (or employee) benefits and services to 
third parties who engage in gender discrimi-
nation in administering what is, in effect, the 
school's program. See § 106.51(a)(3) ("A 
[grant] recipient shall not enter into any 
contractual or other relationship which di-
rectly or indirectly has the effect of subject-
ing employees or students to discrimination 

prohibited by this subpart, including relation-
ships with employment and referral agencies, 
with labor unions, and with organizations 
providing or administering fringe benefits to 
employees of the recipient"); see also 
§ 106.31(d) (A grant recipient "which re-
quires participation by any applicant, stu-
dent, or employee in any education program 
or activity not operated wholly by such recip-
ient, or which facilitates, permits, or consid-
ers such participation as part of or equivalent 
to an education program or activity operated 
by such recipient, including participation in 
educational consortia and cooperative em-
ployment and student-teaching assignments" 
must take steps to assure itself that the 
education program or activity is not discrimi-
nating on the basis of gender and "shall not 
facilitate, require, permit, or consider such 
participation" if the program is discriminat-
ing). None of the regulations suggests a 
generalized duty to remedy discrimination by 
third parties over whom the school may ar-
guably exercise some control. 

Requiring a school to take affirmative 
steps to remedy harassment by its students 
imposes a much heavier burden on schools 
than prohibiting affirmative aid or effective 
delegation of school functions to an entity 
that discriminates. Notice of these latter 
responsibilities, then, can hardly be saicilmito 
encompass clear notice of the former. In 
addition, each of the DOE regulations is 
predicated on a grant recipient's choice to 
give affirmative aid to, or to enter into volun-
tary association with, a discriminating entity. 
The recipient, moreover, as the regulations 
envision, is free to terminate that aid or 
association (or could have so provided 
through contract). The relationships regu-
lated by the DOE are thus quite different 
from school-student relationships. The dif-
ferences confirm that the regulations did not 
provide adequate notice of a duty to remedy 
student discrimination. 

The majority also concludes that state tort 
law provided States the requisite notice. It 
is a non sequitur to suppose, however, that a 
State knows it is liable under a federal stat-
ute simply because the underlying conduct 
might form the basis for a state tort action. 
In any event, it is far from clear that Georgia 
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contends that the DOE’s Title IX regulations
have ‘‘long provided funding recipients with
notice that they may be liable for their fail-
ure to respond to the discriminatory acts of
certain nonagents.’’  Ante, at 1671.  Even
assuming that DOE regulations could give
schools the requisite notice, they did not do
so.  Not one of the regulations the majority
cites suggests that schools may be held liable
in money damages for failure to respond to
third-party discrimination.

In addition, as discussed above, the DOE
regulations provide no support for the propo-
sition that schools were on notice that stu-
dents were among those ‘‘nonagents’’ whose
actions the schools were bound to remedy.
Most of the regulations cited by the majority
merely forbid grant recipients to give affir-
mative aid to third parties who discriminate.
See 34 CFR § 106.31(b)(6) (1998) (A grant
‘‘recipient shall not, on the basis of sex,’’
‘‘[a]id or perpetuate discrimination against
any person by providing significant assis-
tance to any agency, organization, or person
which discriminates on the basis of sex in
providing any aid, benefit or service to stu-
dents or employees’’);  see also § 106.37(a)(2)
(A grant recipient shall not, ‘‘[t]hrough solici-
tation, listing, approval, provision of facilities
or other services, assist any foundation,
trust, agency, organization, or person which
provides assistance to any of such recipient’s
students in a manner which discriminates on
the basis of sex’’);  § 106.38(a) (A grant re-
cip Sient670 ‘‘which assists any agency, organi-
zation or person in making employment
available to any of its students [s]hall assure
itself that such employment is made available
without discrimination on the basis of sex
[and] [s]hall not render such services to any
agency, organization, or person which dis-
criminates on the basis of sex in its employ-
ment practices’’).  The others forbid grant
recipients to delegate the provision of stu-
dent (or employee) benefits and services to
third parties who engage in gender discrimi-
nation in administering what is, in effect, the
school’s program.  See § 106.51(a)(3) (‘‘A
[grant] recipient shall not enter into any
contractual or other relationship which di-
rectly or indirectly has the effect of subject-
ing employees or students to discrimination

prohibited by this subpart, including relation-
ships with employment and referral agencies,
with labor unions, and with organizations
providing or administering fringe benefits to
employees of the recipient’’);  see also
§ 106.31(d) (A grant recipient ‘‘which re-
quires participation by any applicant, stu-
dent, or employee in any education program
or activity not operated wholly by such recip-
ient, or which facilitates, permits, or consid-
ers such participation as part of or equivalent
to an education program or activity operated
by such recipient, including participation in
educational consortia and cooperative em-
ployment and student-teaching assignments’’
must take steps to assure itself that the
education program or activity is not discrimi-
nating on the basis of gender and ‘‘shall not
facilitate, require, permit, or consider such
participation’’ if the program is discriminat-
ing).  None of the regulations suggests a
generalized duty to remedy discrimination by
third parties over whom the school may ar-
guably exercise some control.

Requiring a school to take affirmative
steps to remedy harassment by its students
imposes a much heavier burden on schools
than prohibiting affirmative aid or effective
delegation of school functions to an entity
that discriminates.  Notice of these latter
responsibilities, then, can hardly be said S 671to
encompass clear notice of the former.  In
addition, each of the DOE regulations is
predicated on a grant recipient’s choice to
give affirmative aid to, or to enter into volun-
tary association with, a discriminating entity.
The recipient, moreover, as the regulations
envision, is free to terminate that aid or
association (or could have so provided
through contract).  The relationships regu-
lated by the DOE are thus quite different
from school-student relationships.  The dif-
ferences confirm that the regulations did not
provide adequate notice of a duty to remedy
student discrimination.

The majority also concludes that state tort
law provided States the requisite notice.  It
is a non sequitur to suppose, however, that a
State knows it is liable under a federal stat-
ute simply because the underlying conduct
might form the basis for a state tort action.
In any event, it is far from clear that Georgia
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law gave the Monroe County Board of Edu-
cation notice that it would be liable even 
under state law for failure to respond reason-
ably to known student harassment. See, e.g., 
Holbrook v. Executive Conference Center, 
Inc., 219 Ga.App. 104, 106, 464 S.E.2d 398, 
401 (1996) (holding that school districts are 
entitled to sovereign immunity for claims 
based on their supervision of students unless 
the school displayed "wilfulness, malice, or 
corruption"). 

The majority's final observation about no-
tice confirms just how far it has strayed from 
the basic Spending Clause principle that 
Congress must, through the clear terms of 
the statute, give States notice as to what the 
statute requires. The majority contends that 
schools were on notice because they "were 
being told" by a 1993 National School Boards 
Association publication that peer sexual 
harassment might trigger Title IX liability. 
Ante, at 1673. By treating a publication 
designed to help school lawyers prevent and 
guard against school liability as a reliable 
indicium of congressional notice, the majority 
has transformed a litigation manual—which, 
like all such manuals, errs on the side of 
caution in describing potential liability—into 
a self-fulfilling prophecy. It seems 

J 2schools cannot even discuss potential lia-
bilities amongst themselves without somehow 
stipulating that Congress had some specified 
intent. 

II 

Our decision in Gebser makes clear that 
the Spending Clause clear-notice rule re-
quires both that the recipients be on general 
notice of the kind of conduct the statute 
prohibits, and—at least when money dam-
ages are sought—that they be on notice that 
illegal conduct is occurring in a given situa-
tion. See, e.g., Gebser, 524 U.S., at 287-288, 
118 S.Ct. 1989 (rejecting vicarious liability 
because it would hold schools liable even 
when they did not know that prohibited dis-
crimination was occurring). 

Title IX, however, gives schools neither 
notice that the conduct the majority labels 
peer "sexual harassment" is gender discrimi-
nation within the meaning of the Act nor any 
guidance in distinguishing in individual cases 

between actionable discrimination and the 
immature behavior of children and adoles-
cents. The majority thus imposes on schools 
potentially crushing financial liability for stu-
dent conduct that is not prohibited in clear 
terms by Title IX and that cannot, even after 
today's opinion, be identified by either 
schools or courts with any precision. 

The law recognizes that children—particu-
larly young children—are not fully accounta-
ble for their actions because they lack the 
capacity to exercise mature judgment. See, 
e.g., 1 E. Farnsworth, Contracts § 4.4 (2d 
ed.1998) (discussing minor's ability to disaf-
firm a contract into which he has entered). 
It should surprise no one, then, that the 
schools that are the primary locus of most 
children's social development are rife with 
inappropriate behavior by children who are 
just learning to interact with their peers. 
The amici on the front lines of our schools 
describe the situation best: 

"Unlike adults in the workplace, juveniles 
have limited life experiences or familial 
influences upon which to effIblish673 an 
understanding of appropriate behavior. 
The real world of school discipline is a 
rough-and-tumble place where students 
practice newly learned vulgarities, erupt 
with anger, tease and embarrass each oth-
er, share offensive notes, flirt, push and 
shove in the halls, grab and offend." Brief 
for National School Boards Association et 
al. as Amici Curiae 10-11 (hereinafter 
Brief for School Amici). 

No one contests that much of this "dizzy-
ing array of immature or uncontrollable be-
haviors by students," ibid., is inappropriate, 
even "objectively offensive" at times, ante, at 
1675, and that parents and schools have a 
moral and ethical responsibility to help stu-
dents learn to interact with their peers in an 
appropriate manner. It is doubtless the 
case, moreover, that much of this inappropri-
ate behavior is directed toward members of 
the opposite sex, as children in the throes of 
adolescence struggle to express their emerg-
ing sexual identities. 

It is a far different question, however, 
whether it is either proper or useful to label 
this immature, childish behavior gender dis-
crimination. Nothing in Title IX suggests 
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law gave the Monroe County Board of Edu-
cation notice that it would be liable even
under state law for failure to respond reason-
ably to known student harassment.  See, e.g.,
Holbrook v. Executive Conference Center,
Inc., 219 Ga.App. 104, 106, 464 S.E.2d 398,
401 (1996) (holding that school districts are
entitled to sovereign immunity for claims
based on their supervision of students unless
the school displayed ‘‘wilfulness, malice, or
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The majority’s final observation about no-
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the basic Spending Clause principle that
Congress must, through the clear terms of
the statute, give States notice as to what the
statute requires.  The majority contends that
schools were on notice because they ‘‘were
being told’’ by a 1993 National School Boards
Association publication that peer sexual
harassment might trigger Title IX liability.
Ante, at 1673.  By treating a publication
designed to help school lawyers prevent and
guard against school liability as a reliable
indicium of congressional notice, the majority
has transformed a litigation manual—which,
like all such manuals, errs on the side of
caution in describing potential liability—into
a self-fulfilling prophecy.  It seems
S 672schools cannot even discuss potential lia-
bilities amongst themselves without somehow
stipulating that Congress had some specified
intent.

II
Our decision in Gebser makes clear that

the Spending Clause clear-notice rule re-
quires both that the recipients be on general
notice of the kind of conduct the statute
prohibits, and—at least when money dam-
ages are sought—that they be on notice that
illegal conduct is occurring in a given situa-
tion.  See, e.g., Gebser, 524 U.S., at 287–288,
118 S.Ct. 1989 (rejecting vicarious liability
because it would hold schools liable even
when they did not know that prohibited dis-
crimination was occurring).

Title IX, however, gives schools neither
notice that the conduct the majority labels
peer ‘‘sexual harassment’’ is gender discrimi-
nation within the meaning of the Act nor any
guidance in distinguishing in individual cases

between actionable discrimination and the
immature behavior of children and adoles-
cents.  The majority thus imposes on schools
potentially crushing financial liability for stu-
dent conduct that is not prohibited in clear
terms by Title IX and that cannot, even after
today’s opinion, be identified by either
schools or courts with any precision.

The law recognizes that children—particu-
larly young children—are not fully accounta-
ble for their actions because they lack the
capacity to exercise mature judgment.  See,
e.g., 1 E. Farnsworth, Contracts § 4.4 (2d
ed.1998) (discussing minor’s ability to disaf-
firm a contract into which he has entered).
It should surprise no one, then, that the
schools that are the primary locus of most
children’s social development are rife with
inappropriate behavior by children who are
just learning to interact with their peers.
The amici on the front lines of our schools
describe the situation best:

‘‘Unlike adults in the workplace, juveniles
have limited life experiences or familial
influences upon which to es Stablish673 an
understanding of appropriate behavior.
The real world of school discipline is a
rough-and-tumble place where students
practice newly learned vulgarities, erupt
with anger, tease and embarrass each oth-
er, share offensive notes, flirt, push and
shove in the halls, grab and offend.’’  Brief
for National School Boards Association et
al. as Amici Curiae 10–11 (hereinafter
Brief for School Amici ).

No one contests that much of this ‘‘dizzy-
ing array of immature or uncontrollable be-
haviors by students,’’ ibid., is inappropriate,
even ‘‘objectively offensive’’ at times, ante, at
1675, and that parents and schools have a
moral and ethical responsibility to help stu-
dents learn to interact with their peers in an
appropriate manner.  It is doubtless the
case, moreover, that much of this inappropri-
ate behavior is directed toward members of
the opposite sex, as children in the throes of
adolescence struggle to express their emerg-
ing sexual identities.

It is a far different question, however,
whether it is either proper or useful to label
this immature, childish behavior gender dis-
crimination.  Nothing in Title IX suggests
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that Congress even contemplated this ques-
tion, much less answered it in the affirmative 
in unambiguous terms. 

The majority, nevertheless, has no prob-
lem labeling the conduct of fifth graders 
"sexual harassment" and "gender discrimina-
tion." Indeed, the majority sidesteps the 
difficult issue entirely, first by asserting 
without analysis that respondents do not 
"support an argument that student-on-stu-
dent harassment cannot rise to the level of 
discrimination' for purposes of Title IX," 
ante, at 1669, and then by citing Gebser and 
Franklin v. Gwinnett County Public Schools, 
503 U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208 
(1992), for the proposition that "[w]e have 
elsewhere concluded that sexual harassment 
is a form of discrimination for Title IX pur-
poses and that Title IX proscribes harass-
ment with sufficient clarity to satisfy Penn-
hurst's n ce674 requirement and serve as a 
basis for a damages action," ante, at 1674. 

Contrary to the majority's assertion, how-
ever, respondents have made a cogent and 
persuasive argument that the type of student 
conduct alleged by petitioner should not be 
considered "sexual harassment," much less 
gender discrimination actionable under Title 
IX: 

"[A]t the time Petitioner filed her com-
plaint, no court, including this Court had 
recognized the concept of sexual harass-
ment in any context other than the em-
ployment context. Nor had any Court ex-
tended the concept of sexual harassment to 
the misconduct of emotionally and socially 
immature children. The type of conduct 
alleged by Petitioner in her complaint is 
not new. However, in past years it was 
properly identified as misconduct which 
was addressed within the context of stu-
dent discipline. The Petitioner now asks 
this Court to create out of whole cloth a 
cause of action by labeling childish miscon-
duct as 'sexual harassment,' to stigmatize 
children as sexual harassers, and have the 
federal court system take on the additional 
burden of second guessing the disciplinary 
actions taken by school administrators in 
addressing misconduct, something this 
Court has consistently refused to do." 

Brief for Respondents 12-13 (citation omit-
ted). 

See also Brief for Independent Women's Fo-
rum as Amicus Curiae 19 (questioning 
whether "at the primary and secondary 
school level" it is proper to label "sexual 
misconduct by students" as "sexual harass-
ment" because there is no power relationship 
between the harasser and the victim). 

Likewise, the majority's assertion that 
Gebser and Franklin settled the question is 
little more than ipse dixit. Gebser and 
Franklin themselves did nothing more than 
cite Meritor Savings Bank, FSB v. Vinson, 
477 U.S. 57, 64, 106 S.Ct. 2399, 91 L.Ed.2d 49 
(1986), a Title VII case, for the proposition 
that "when a sAurvisor675 sexually harasses 
a subordinate because of the subordinate's 
sex, that supervisor `discriminate[s]' on the 
basis of sex." See Franklin, supra, at 74, 
112 S.Ct. 1028; Gebser, 524 U.S., at 282-283, 
118 S.Ct. 1989. To treat that proposition as 
establishing that the student conduct at issue 
here is gender discrimination is to erase, in 
one stroke, all differences between children 
and adults, peers and teachers, schools and 
workplaces. 

In reality, there is no established body of 
federal or state law on which courts may 
draw in defining the student conduct that 
qualifies as Title IX gender discrimination. 
Analogies to Title VII hostile environment 
harassment are inapposite, because schools 
are not workplaces and children are not 
adults. The norms of the adult workplace 
that have defined hostile environment sexual 
harassment, see, e.g., Oncale v. Sundowner 
Offshore Services, Inc., 523 U.S. 75, 118 S.Ct. 
998, 140 L.Ed.2d 201 (1998), are not easily 
translated to peer relationships in schools, 
where teenage romantic relationships and 
dating are a part of everyday life. Analogies 
to Title IX teacher sexual harassment of 
students are similarly flawed. A teacher's 
sexual overtures toward a student are always 
inappropriate; a teenager's romantic over-
tures to a classmate (even when persistent 
and unwelcome) are an inescapable part of 
adolescence. 

The majority admits that, under its ap-
proach, "[w]hether gender-oriented conduct 
rises to the level of actionable 'harassment' 
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in unambiguous terms.
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lem labeling the conduct of fifth graders
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tion.’’  Indeed, the majority sidesteps the
difficult issue entirely, first by asserting
without analysis that respondents do not
‘‘support an argument that student-on-stu-
dent harassment cannot rise to the level of
discrimination’ for purposes of Title IX,’’
ante, at 1669, and then by citing Gebser and
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503 U.S. 60, 112 S.Ct. 1028, 117 L.Ed.2d 208
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ment with sufficient clarity to satisfy Penn-
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Contrary to the majority’s assertion, how-
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was addressed within the context of stu-
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this Court to create out of whole cloth a
cause of action by labeling childish miscon-
duct as ‘sexual harassment,’ to stigmatize
children as sexual harassers, and have the
federal court system take on the additional
burden of second guessing the disciplinary
actions taken by school administrators in
addressing misconduct, something this
Court has consistently refused to do.’’

Brief for Respondents 12–13 (citation omit-
ted).

See also Brief for Independent Women’s Fo-
rum as Amicus Curiae 19 (questioning
whether ‘‘at the primary and secondary
school level’’ it is proper to label ‘‘sexual
misconduct by students’’ as ‘‘sexual harass-
ment’’ because there is no power relationship
between the harasser and the victim).

Likewise, the majority’s assertion that
Gebser and Franklin settled the question is
little more than ipse dixit.  Gebser and
Franklin themselves did nothing more than
cite Meritor Savings Bank, FSB v. Vinson,
477 U.S. 57, 64, 106 S.Ct. 2399, 91 L.Ed.2d 49
(1986), a Title VII case, for the proposition
that ‘‘when a suSpervisor675 sexually harasses
a subordinate because of the subordinate’s
sex, that supervisor ‘discriminate[s]’ on the
basis of sex.’’  See Franklin, supra, at 74,
112 S.Ct. 1028;  Gebser, 524 U.S., at 282–283,
118 S.Ct. 1989.  To treat that proposition as
establishing that the student conduct at issue
here is gender discrimination is to erase, in
one stroke, all differences between children
and adults, peers and teachers, schools and
workplaces.

In reality, there is no established body of
federal or state law on which courts may
draw in defining the student conduct that
qualifies as Title IX gender discrimination.
Analogies to Title VII hostile environment
harassment are inapposite, because schools
are not workplaces and children are not
adults.  The norms of the adult workplace
that have defined hostile environment sexual
harassment, see, e.g., Oncale v. Sundowner
Offshore Services, Inc., 523 U.S. 75, 118 S.Ct.
998, 140 L.Ed.2d 201 (1998), are not easily
translated to peer relationships in schools,
where teenage romantic relationships and
dating are a part of everyday life.  Analogies
to Title IX teacher sexual harassment of
students are similarly flawed.  A teacher’s
sexual overtures toward a student are always
inappropriate;  a teenager’s romantic over-
tures to a classmate (even when persistent
and unwelcome) are an inescapable part of
adolescence.

The majority admits that, under its ap-
proach, ‘‘[w]hether gender-oriented conduct
rises to the level of actionable ‘harassment’
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. . . 'depends on a constellation of surround-
ing circumstances, expectations, and relation-
ships,' including, but not limited to, the ages 
of the harasser and the victim and the num-
ber of individuals involved." Ante, at 1675 
(citations omitted). The majority does not 
explain how a school is supposed to discern 
from this mishmash of factors what is action-
able discrimination. Its multifactored bal-
ancing test is a far cry from the clarity we 
demand of Spending Clause legislation. 

The difficulties schools will encounter in 
identifying peer sexual harassment are al-
ready evident in teachers' manuals 

j 26desigmed to give guidance on the subject. 
For example, one teachers' manual on peer 
sexual harassment suggests that sexual 
harassment in kindergarten through third 
grade includes a boy being "put down" on the 
playground "because he wants to play house 
with the girls" or a girl being "put down 
because she shoots baskets better than the 
boys." Minnesota Dept. of Education, Girls 
and Boys Getting Along: Teaching Sexual 
Harassment Prevention in the Elementary 
Classroom 65 (1993). Yet another manual 
suggests that one student saying to another, 
"You look nice," could be sexual harassment, 
depending on the "tone of voice," how the 
student looks at the other, and "who else is 
around." N. Stein & L. Sjostrom, Flirting or 
Hurting? A Teacher's Guide on Student—to—
Student Sexual Harassment in Schools 
(Grades 6 through 12), p. 14 (1994). Blowing 
a kiss is also suspect. Ibid. This confusion 
will likely be compounded once the sexual 
harassment label is invested with the force of 
federal law, backed up by private damages 
suits. 

The only guidance the majority gives 
schools in distinguishing between the "simple 
acts of teasing and name-calling among 
school children," said not to be a basis for 
suit even when they "target differences in 
gender," ante, at 1675, and actionable peer 
sexual harassment is, in reality, no guidance 
at all. The majority proclaims that "in the 
context of student-on-student harassment, 
damages are available only where the behav-
ior is so severe, pervasive, and objectively 
offensive that it denies its victims the equal 
access to education that Title IX is designed 
to protect." Ibid. The majority does not 

even purport to explain, however, what con-
stitutes an actionable denial of "equal access 
to education." Is equal access denied when a 
girl who tires of being chased by the boys at 
recess refuses to go outside? When she 
cannot concentrate during class because she 
is worried about the recess activities? When 
she pretends to be sick one day so she can 
stay home from school? It appears the ma-
jority is content to let juries decide. 

J 7The majority's reference to a "systemic 
effect," ante at 1676, does nothing to clarify 
the content of its standard. The majority 
appears to intend that requirement to do no 
more than exclude the possibility that a sin-
gle act of harassment perpetrated by one 
student on one other student can form the 
basis for an actionable claim. That is a small 
concession indeed. 

The only real clue the majority gives 
schools about the dividing line between ac-
tionable harassment that denies a victim 
equal access to education and mere inappro-
priate teasing is a profoundly unsettling one: 
On the facts of this case, petitioner has stat-
ed a claim because she alleged, in the ma-
jority's words, "that the harassment had a 
concrete, negative effect on her daughter's 
ability to receive an education." Ante, at 
1676. In petitioner's words, the effects that 
might have been visible to the school were 
that her daughter's grades "dropped" and 
her "ability to concentrate on her school 
work [was] affected." App. to Pet. for Cert. 
97a. Almost all adolescents experience 
these problems at one time or another as 
they mature. 

III 

The majority's inability to provide any 
workable definition of actionable peer harass-
ment simply underscores the myriad ways in 
which an opinion that purports to be narrow 
is, in fact, so broad that it will support untold 
numbers of lawyers who will prove adept at 
presenting cases that will withstand the de-
fendant school districts' pretrial motions. 
Each of the barriers to runaway litigation the 
majority offers us crumbles under the weight 
of even casual scrutiny. 
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(citations omitted).  The majority does not
explain how a school is supposed to discern
from this mishmash of factors what is action-
able discrimination.  Its multifactored bal-
ancing test is a far cry from the clarity we
demand of Spending Clause legislation.

The difficulties schools will encounter in
identifying peer sexual harassment are al-
ready evident in teachers’ manuals
S 676designed to give guidance on the subject.
For example, one teachers’ manual on peer
sexual harassment suggests that sexual
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grade includes a boy being ‘‘put down’’ on the
playground ‘‘because he wants to play house
with the girls’’ or a girl being ‘‘put down
because she shoots baskets better than the
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around.’’  N. Stein & L. Sjostrom, Flirting or
Hurting?  A Teacher’s Guide on Student–to–
Student Sexual Harassment in Schools
(Grades 6 through 12), p. 14 (1994).  Blowing
a kiss is also suspect.  Ibid.  This confusion
will likely be compounded once the sexual
harassment label is invested with the force of
federal law, backed up by private damages
suits.

The only guidance the majority gives
schools in distinguishing between the ‘‘simple
acts of teasing and name-calling among
school children,’’ said not to be a basis for
suit even when they ‘‘target differences in
gender,’’ ante, at 1675, and actionable peer
sexual harassment is, in reality, no guidance
at all.  The majority proclaims that ‘‘in the
context of student-on-student harassment,
damages are available only where the behav-
ior is so severe, pervasive, and objectively
offensive that it denies its victims the equal
access to education that Title IX is designed
to protect.’’  Ibid.  The majority does not

even purport to explain, however, what con-
stitutes an actionable denial of ‘‘equal access
to education.’’  Is equal access denied when a
girl who tires of being chased by the boys at
recess refuses to go outside?  When she
cannot concentrate during class because she
is worried about the recess activities?  When
she pretends to be sick one day so she can
stay home from school?  It appears the ma-
jority is content to let juries decide.

S 677The majority’s reference to a ‘‘systemic
effect,’’ ante at 1676, does nothing to clarify
the content of its standard.  The majority
appears to intend that requirement to do no
more than exclude the possibility that a sin-
gle act of harassment perpetrated by one
student on one other student can form the
basis for an actionable claim.  That is a small
concession indeed.

The only real clue the majority gives
schools about the dividing line between ac-
tionable harassment that denies a victim
equal access to education and mere inappro-
priate teasing is a profoundly unsettling one:
On the facts of this case, petitioner has stat-
ed a claim because she alleged, in the ma-
jority’s words, ‘‘that the harassment had a
concrete, negative effect on her daughter’s
ability to receive an education.’’  Ante, at
1676.  In petitioner’s words, the effects that
might have been visible to the school were
that her daughter’s grades ‘‘dropped’’ and
her ‘‘ability to concentrate on her school
work [was] affected.’’  App. to Pet. for Cert.
97a.  Almost all adolescents experience
these problems at one time or another as
they mature.

III

The majority’s inability to provide any
workable definition of actionable peer harass-
ment simply underscores the myriad ways in
which an opinion that purports to be narrow
is, in fact, so broad that it will support untold
numbers of lawyers who will prove adept at
presenting cases that will withstand the de-
fendant school districts’ pretrial motions.
Each of the barriers to runaway litigation the
majority offers us crumbles under the weight
of even casual scrutiny.
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For example, the majority establishes what 
sounds like a relatively high threshold for 
liability—"denial of equal access" to edu-
cation—and, almost in the same breath, 
makes clear that alleging a decline in grades 
is enough to survive Federal Rule of Civil 
Procedure 12(b)(6) and, it follows, to state a 
winning claim. The majority seems oblivious 
to th1128fact that almost every child, at some 
point, has trouble in school because he or she 
is being teased by his or her peers. The girl 
who wants to skip recess because she is 
teased by the boys is no different from the 
overweight child who skips gym class be-
cause the other children tease her about her 
size in the locker room; or the child who 
risks flunking out because he refuses to wear 
glasses to avoid the taunts of "four-eyes"; or 
the child who refuses to go to school because 
the school bully calls him a "scaredy-cat" at 
recess. Most children respond to teasing in 
ways that detract from their ability to learn. 
The majority's test for actionable harassment 
will, as a result, sweep in almost all of the 
more innocuous conduct it acknowledges as a 
ubiquitous part of school life. 

The string of adjectives the majority at-
taches to the word "harassment"—"severe, 
pervasive, and objectively offensive"—like-
wise fails to narrow the class of conduct that 
can trigger liability, since the touchstone for 
determining whether there is Title IX liabili-
ty is the effect on the child's ability to get an 
education. Ante, at 1675. Indeed, the 
Court's reliance on the impact on the child's 
educational experience suggests that the "ob-
jective offensiveness" of a comment is to be 
judged by reference to a reasonable child at 
whom the comments were aimed. Not only 
is that standard likely to be quite expansive, 
it also gives schools—and juries—little guid-
ance, requiring them to attempt to gauge the 
sensitivities of, for instance, the average sev-
en-year-old. 

The majority assures us that its decision 
will not interfere with school discipline and 
instructs that, "as we have previously noted, 
courts should refrain from second-guessing 
the disciplinary decisions made by school ad-
ministrators." Ante, at 1674. The obvious 
reason for the majority's expressed reluc-
tance to allow courts and litigants to second-

guess school disciplinary decisions is that 
school officials are usually in the best posi-
tion to judge the seriousness of alleged 
harassment and to devise an appropriate re-
sponse. The problem is that the majority's 
test, in fact, invites courtslinand juries to 
second-guess school administrators in every 
case, to judge in each instance whether the 
school's response was "clearly unreasonable." 
A reasonableness standard, regardless of the 
modifier, transforms every disciplinary deci-
sion into a jury question. Cf. Doe v. Univer-
sity of Illinois, 138 F.3d 653, 655 (C.A.7 
1998) (holding that college student had stated 
a Title IX claim for peer sexual harassment 
even though school officials had suspended 
two male students for 10 days and trans-
ferred another out of her biology class). 

Another professed limitation the majority 
relies upon is that the recipient will be liable 
only where the acts of student harassment 
are "known." See, e.g., ante, at 1672, 1673. 
The majority's enunciation of the standard 
begs the obvious question: known to whom? 
Yet the majority says not one word about the 
type of school employee who must know 
about the harassment before it is actionable. 

The majority's silence is telling. The de-
liberate indifference liability we recognized in 
Gebser was predicated on notice to "an offi-
cial of the recipient entity with authority to 
take corrective action to end the discrimina-
tion." 524 U.S., at 290, 118 S.Ct. 1989. The 
majority gives no indication that it believes 
the standard to be any different in this con-
text and—given its extensive reliance on the 
Gebser standard throughout the opinion—
appears to adopt the Gebser notice standard 
by implication. At least the courts adjudicat-
ing Title IX peer harassment claims are like-
ly to so conclude. 

By choosing not to adopt the standard in 
explicit terms, the majority avoids having to 
confront the bizarre implications of its deci-
sion. In the context of teacher harassment, 
the Gebser notice standard imposes some 
limit on school liability. Where peer harass-
ment is the discrimination, however, it impos-
es no limitation at all. In most cases of 
student misbehavior, it is the teacher who 
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Gebser standard throughout the opinion—
appears to adopt the Gebser notice standard
by implication.  At least the courts adjudicat-
ing Title IX peer harassment claims are like-
ly to so conclude.

By choosing not to adopt the standard in
explicit terms, the majority avoids having to
confront the bizarre implications of its deci-
sion.  In the context of teacher harassment,
the Gebser notice standard imposes some
limit on school liability.  Where peer harass-
ment is the discrimination, however, it impos-
es no limitation at all.  In most cases of
student misbehavior, it is the teacher who
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has authority, at least in the first instance, to 
punish the student and take other measures 
to remedy the harassment. The anomalous 
result will be that, while a school district 
cannot be held liable foLlisoa teacher's sexual 
harassment of a student without notice to the 
school board (or at least to the principal), the 
district can be held liable for a teacher's 
failure to remedy peer harassment. The 
threshold for school liability, then, appears to 
be lower when the harasser is a student than 
when the harasser is a teacher who is an 
agent of the school. The absurdity of this 
result confirms that it was neither contem-
plated by Congress nor anticipated by the 
States. 

The majority's limitations on peer sexual 
harassment suits cannot hope to contain the 
flood of liability the Court today begins. The 
elements of the Title IX claim created by the 
majority will be easy not only to allege but 
also to prove. A female plaintiff who pleads 
only that a boy called her offensive names, 
that she told a teacher, that the teacher's 
response was unreasonable, and that her 
school performance suffered as a result, ap-
pears to state a successful claim. 

There will be no shortage of plaintiffs to 
bring such complaints. Our schools are 
charged each day with educating millions of 
children. Of those millions of students, a 
large percentage will, at some point during 
their school careers, experience something 
they consider sexual harassment. A 1993 
study by the American Association of Univer-
sity Women Educational Foundation, for in-
stance, found that "fully 4 out of 5 students 
(81%) report that they have been the target 
of some form of sexual harassment during 
their school lives." Hostile Hallways: The 
AAUW Survey on Sexual Harassment in 
America's Schools 7 (1993). The number of 
potential lawsuits against our schools is stag-
gering. 

The cost of defending against peer sexual 
harassment suits alone could overwhelm 
many school districts, particularly since the 
majority's liability standards will allow al-
most any plaintiff to get to summary judg-
ment, if not to a jury. In addition, there are 
no damages caps on the judicially implied 
private cause of action under Title IX. As a 

result, school liability in one peer sexual 
harassment suit could approach, or even ex-
ceed, the total federal funding of many school 
di j  Petitioner, for example, seeks 
damages of $500,000 in this case. App. to 
Pet. for Cert. 101a. Respondent school dis-
trict received approximately $679,000 in fed-
eral aid in 1992-1993. Brief for School Ami-
ci 25, n. 20. The school district sued in 
Gebser received only $120,000 in federal 
funds a year. 524 U.S., at 289-290, 118 S.Ct. 
1989. Indeed, the entire 1992-1993 budget 
of that district was only $1.6 million. See Tr. 
of Oral Arg. in No. 96-1866, p. 34. 

The limitless liability confronting our 
schools under the implied Title IX cause of 
action puts schools in a far worse position 
than businesses; when Congress established 
the express cause of action for money dam-
ages under Title VII, it prescribed damages 
caps. See Gebser, supra, at 286, 118 S.Ct. 
1989 ("It was not until 1991 that Congress 
made damages available under Title VII, and 
even then, Congress carefully limited the 
amount recoverable in any individual case, 
calibrating the maximum recovery to the size 
of the employer. See 42 U.S.C. 
§ 1981a(b)(3). Adopting petitioner's position 
would amount, then, to allowing unlimited 
recovery of damages under Title IX where 
Congress has not spoken on the subject of 
either the right or the remedy, and in the 
face of evidence that when Congress express-
ly considered both in Title VII it restricted 
the amount of damages available"). In addi-
tion, in contrast to Title VII, Title IX makes 
no provision for agency investigation and 
conciliation of complaints (prior to the filing 
of a case in federal court) that could weed 
out frivolous suits or settle meritorious ones 
at minimal cost. 

The prospect of unlimited Title IX liability 
will, in all likelihood, breed a climate of fear 
that encourages school administrators to la-
bel even the most innocuous of childish con-
duct sexual harassment. It would appear to 
be no coincidence that, not long after the 
DOE issued its proposed policy guidance 
warning that schools could be liable for peer 
sexual harassment in the fall of 1996, see 61 
Fed.Reg. 42728, a North Carolina school sus-
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district can be held liable for a teacher’s
failure to remedy peer harassment.  The
threshold for school liability, then, appears to
be lower when the harasser is a student than
when the harasser is a teacher who is an
agent of the school.  The absurdity of this
result confirms that it was neither contem-
plated by Congress nor anticipated by the
States.

The majority’s limitations on peer sexual
harassment suits cannot hope to contain the
flood of liability the Court today begins.  The
elements of the Title IX claim created by the
majority will be easy not only to allege but
also to prove.  A female plaintiff who pleads
only that a boy called her offensive names,
that she told a teacher, that the teacher’s
response was unreasonable, and that her
school performance suffered as a result, ap-
pears to state a successful claim.

There will be no shortage of plaintiffs to
bring such complaints.  Our schools are
charged each day with educating millions of
children.  Of those millions of students, a
large percentage will, at some point during
their school careers, experience something
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study by the American Association of Univer-
sity Women Educational Foundation, for in-
stance, found that ‘‘fully 4 out of 5 students
(81%) report that they have been the target
of some form of sexual harassment during
their school lives.’’  Hostile Hallways:  The
AAUW Survey on Sexual Harassment in
America’s Schools 7 (1993).  The number of
potential lawsuits against our schools is stag-
gering.

The cost of defending against peer sexual
harassment suits alone could overwhelm
many school districts, particularly since the
majority’s liability standards will allow al-
most any plaintiff to get to summary judg-
ment, if not to a jury.  In addition, there are
no damages caps on the judicially implied
private cause of action under Title IX. As a
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ceed, the total federal funding of many school
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eral aid in 1992–1993.  Brief for School Ami-
ci 25, n. 20.  The school district sued in
Gebser received only $120,000 in federal
funds a year.  524 U.S., at 289–290, 118 S.Ct.
1989.  Indeed, the entire 1992–1993 budget
of that district was only $1.6 million.  See Tr.
of Oral Arg. in No. 96–1866, p. 34.

The limitless liability confronting our
schools under the implied Title IX cause of
action puts schools in a far worse position
than businesses;  when Congress established
the express cause of action for money dam-
ages under Title VII, it prescribed damages
caps.  See Gebser, supra, at 286, 118 S.Ct.
1989 (‘‘It was not until 1991 that Congress
made damages available under Title VII, and
even then, Congress carefully limited the
amount recoverable in any individual case,
calibrating the maximum recovery to the size
of the employer.  See 42 U.S.C.
§ 1981a(b)(3).  Adopting petitioner’s position
would amount, then, to allowing unlimited
recovery of damages under Title IX where
Congress has not spoken on the subject of
either the right or the remedy, and in the
face of evidence that when Congress express-
ly considered both in Title VII it restricted
the amount of damages available’’).  In addi-
tion, in contrast to Title VII, Title IX makes
no provision for agency investigation and
conciliation of complaints (prior to the filing
of a case in federal court) that could weed
out frivolous suits or settle meritorious ones
at minimal cost.

The prospect of unlimited Title IX liability
will, in all likelihood, breed a climate of fear
that encourages school administrators to la-
bel even the most innocuous of childish con-
duct sexual harassment.  It would appear to
be no coincidence that, not long after the
DOE issued its proposed policy guidance
warning that schools could be liable for peer
sexual harassment in the fall of 1996, see 61
Fed.Reg. 42728, a North Carolina school sus-
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pended a 6-year-old boy who kissed a female 
classmate on the cheek for sexual harass-
ment, on theliatheory that "[u]nwelcome is 
unwelcome at any age." Los Angeles Times, 
Sept. 25, 1996, p. All. A week later, a New 
York school suspended a second grader who 
kissed a classmate and ripped a button off 
her skirt. Buffalo News, Oct. 2, 1996, p. A16. 
The second grader said that he got the idea 
from his favorite book "Corduroy," about a 
bear with a missing button. Ibid. School 
administrators said only, 'We were given 
guidelines as to why we suspend children. 
We follow the guidelines." Ibid. 

At the college level, the majority's holding 
is sure to add fuel to the debate over campus 
speech codes that, in the name of preventing 
a hostile educational environment, may in-
fringe students' First Amendment rights. 
See supra, at 1683. Indeed, under the ma-
jority's control principle, schools presumably 
will be responsible for remedying conduct 
that occurs even in student dormitory rooms. 
As a result, schools may well be forced to 
apply workplace norms in the most private of 
domains. 

Even schools that resist overzealous en-
forcement may find that the most careful and 
reasoned response to a sexual harassment 
complaint nonetheless provokes litigation. 
Speaking with the voice of experience, the 
school amici remind us, "[h]istory shows 
that, no matter what a school official chooses 
to do, someone will be unhappy. Student 
offenders almost always view their punish-
ment as too strict, and student complainants 
almost always view an offender's punishment 
as too lax." Brief for School Amici 12 (foot-
notes omitted). 

A school faced with a peer sexual harass-
ment complaint in the wake of the majority's 
decision may well be beset with litigation 
from every side. One student's demand for a 
quick response to her harassment complaint 
will conflict with the alleged harasser's de-
mand for due process. Another student's 
demand for a harassment-free classroom will 
conflict with the alleged harasser's claim to a 
mainstream placement under the IDEA or 
with his state constitutional right to a con-
tinuing, free public education. On college 
campuses, ancLI23even in secondary schools, 

a student's claim that the school should rem-
edy a sexually hostile environment will con-
flict with the alleged harasser's claim that his 
speech, even if offensive, is protected by the 
First Amendment. In each of these situa-
tions, the school faces the risk of suit, and 
maybe even multiple suits, regardless of its 
response. See Doe v. University of Illinois, 
138 F.3d, at 679 (Posner, C. J., dissenting 
from denial of rehearing en banc) ("Liability 
for failing to prevent or rectify sexual harass-
ment of one student by another places a 
school on a razor's edge, since the remedial 
measures that it takes against the alleged 
harasser are as likely to expose the school to 
a suit by him as a failure to take those 
measure[s] would be to expose the school to 
a suit by the victim of the alleged harass-
ment"). 

The majority's holding in this case appears 
to be driven by the image of the school 
administration sitting idle every day while 
male students commandeer a school's athletic 
field or computer lab and prevent female 
students from using it through physical 
threats. See ante, at 1675. Title IX might 
provide a remedy in such a situation, howev-
er, without resort to the majority's unprece-
dented theory of school liability for student 
harassment. If the school usually disciplines 
students for threatening each other and pre-
vents them from blocking others' access to 
school facilities, then the school's failure to 
enforce its rules when the boys target the 
girls on a widespread level, day after day, 
may support an inference that the school's 
decision not to respond is itself based on 
gender. That pattern of discriminatory re-
sponse could form the basis of a Title IX 
action. 

(Contrary to the majority's assertion, see 
ante, at 1676, I do not suggest that mere 
indifference to gender-based mistreatment—
even if widespread—is enough to trigger Ti-
tle IX liability. I suggest only that a clear 
pattern of discriminatory enforcement of 
school rules could raise an inference that the 
school itself is discriminating. Recognizing 
that the school itself might discriminate 
based on gender in the e±rcement684 of its 
rules is a far cry from recognizing Title IX 
liability based on the majority's expansive 
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male students commandeer a school’s athletic
field or computer lab and prevent female
students from using it through physical
threats.  See ante, at 1675.  Title IX might
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harassment.  If the school usually disciplines
students for threatening each other and pre-
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theory that a school "subjects" its students to 
third-party discrimination when it has some 
control over the harasser and fails to take 
corrective action.) 

Even more important, in most egregious 
cases the student will have state-law reme-
dies available to her. The student will often 
have recourse against the offending student 
(or his parents) under state tort law. In 
some cases, like this one, the perpetrator 
may also be subject to criminal sanctions. 
And, as the majority notes, the student may, 
in some circumstances, have recourse against 
the school under state law. Ante, at 1672. 

Disregarding these state-law remedies for 
student misbehavior and the incentives that 
our schools already have to provide the best 
possible education to all of their students, the 
majority seeks, in effect, to put an end to 
student misbehavior by transforming Title 
IX into a Federal Student Civility Code. See 
Brief for Independent Women's Forum as 
Amicus Curiae 2 (urging the Court to avoid 
that result). I fail to see how federal courts 
will administer school discipline better than 
the principals and teachers to whom the pub-
lic has entrusted that task or how the majori-
ty's holding will help the vast majority of 
students, whose educational opportunities 
will be diminished by the diversion of school 
funds to litigation. The private cause of 
action the Court creates will justify a corps 
of federal administrators in writing regula-
tions on student harassment. It will also 
embroil schools and courts in endless litiga-
tion over what qualifies as peer sexual 
harassment and what constitutes a reason-
able response. 

In the final analysis, this case is about 
federalism. Yet the majority's decision to-
day says not one word about the federal 
balance. Preserving our federal system is a 
legitimate end in itself. It is, too, the means 
to other ends. It ensures that essential 
choices can be made by a government 

1 25more proximate to the people than the 
vast apparatus of federal power. Defining 
the appropriate role of schools in teaching 
and supervising children who are beginning 
to explore their own sexuality and learning 
how to express it to others is one of the most 
complex and sensitive issues our schools face. 

Such decisions are best made by parents and 
by the teachers and school administrators 
who can counsel with them. The delicacy 
and immense significance of teaching chil-
dren about sexuality should cause the Court 
to act with great restraint before it displaces 
state and local governments. 

Heedless of these considerations, the 
Court rushes onward, finding that the cause 
of action it creates is necessary to effect the 
congressional design. It is not. Nothing in 
Title IX suggests that Congress intended or 
contemplated the result the Court reaches 
today, much less dictated it in unambiguous 
terms. Today's decision cannot be laid at the 
feet of Congress; it is the responsibility of 
the Court. 

The Court must always use great care 
when it shapes private causes of action with-
out clear guidance from Congress, but never 
more so than when the federal balance is at 
stake. As we recognized in Gebser, the defi-
nition of an implied cause of action inevitably 
implicates some measure of discretion in the 
Court to shape a sensible remedial scheme. 
524 U.S., at 284, 118 S.Ct. 1989. Whether 
the Court ever should have embarked on this 
endeavor under a Spending Clause statute is 
open to question. What should be clear be-
yond any doubt, however, is that the Court is 
duty bound to exercise that discretion with 
due regard for federalism and the unique 
role of the States in our system. The Court 
today disregards that obligation. I can con-
ceive of few interventions more intrusive 
upon the delicate and vital relations between 
teacher and student, between student and 
student, and between the State and its citi-
zens than the one the Court creates today by 
its own hand. Trusted principles of federal-
ism are superseded by a more contemporary 
imperative. 

l i ,86Perhaps the most grave, and surely the 
most lasting, disservice of today's decision is 
that it ensures the Court's own disregard for 
the federal balance soon will be imparted to 
our youngest citizens. The Court clears the 
way for the Federal Government to claim 
center stage in America's classrooms. To-
day's decision mandates to teachers instruct-
ing and supervising their students the dubi-
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Title IX suggests that Congress intended or
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open to question.  What should be clear be-
yond any doubt, however, is that the Court is
duty bound to exercise that discretion with
due regard for federalism and the unique
role of the States in our system.  The Court
today disregards that obligation.  I can con-
ceive of few interventions more intrusive
upon the delicate and vital relations between
teacher and student, between student and
student, and between the State and its citi-
zens than the one the Court creates today by
its own hand.  Trusted principles of federal-
ism are superseded by a more contemporary
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ous assistance of federal court plaintiffs and 
their lawyers and makes the federal courts 
the final arbiters of school policy and of 
almost every disagreement between stu-
dents. Enforcement of the federal right rec-
ognized by the majority means that federal 
influence will permeate everything from cur-
riculum decisions to day-to-day classroom lo-
gistics and interactions. After today, Johnny 
will find that the routine problems of adoles-
cence are to be resolved by invoking a feder-
al right to demand assignment to a desk two 
rows away. 

As its holding makes painfully clear, the 
majority's watered-down version of the 
Spending Clause clear-statement rule is no 
substitute for the real protections of state 
and local autonomy that our constitutional 
system requires. If there be any doubt of 
the futility of the Court's attempt to hedge 
its holding about with words of limitation for 
future cases, the result in this case provides 
the answer. The complaint of this fifth grad-
er survives and the school will be compelled 
to answer in federal court. We can be as-
sured that like suits will follow—suits, which 
in cost and number, will impose serious fi-
nancial burdens on local school districts, the 
taxpayers who support them, and the chil-
dren they serve. Federalism and our strug-
gling school systems deserve better from this 
Court. I dissent. 
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et al., Petitioners, 
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Marshal, etc., et al. 

No. 98-83. 

Argued March 24, 1999. 

Decided May 24, 1999. 

Homeowners sued federal law enforce-
ment officers under Bivens, and state law 

enforcement officers under § 1983, alleging 
that officers' actions in bringing members of 
media into homeowners' home to observe and 
record attempted execution of arrest warrant 
on homeowners' son violated homeowners' 
Fourth Amendment rights. The United 
States District Court for the District of Ma-
ryland, Messitte, J., denied officers' motion 
for summary judgment on basis of qualified 
immunity. Officers appealed. On rehearing en 
banc, the United States Court of Appeals for 
the Fourth Circuit reversed, 141 F.3d 111. 
Certiorari was granted. The Supreme Court, 
Chief Justice Rehnquist, held that: (1) abro-
gating Prah,l, 295 N.W.2d 768, bringing re-
porters into home during attempted execu-
tion of warrant violated Fourth Amendment, 
but (2) abrogating Ayeni, 35 F.3d 680, and 
Berger, 129 F.3d 505, officers were entitled 
to qualified immunity. 

Court of Appeals's judgment affirmed. 

Justice Stevens issued concurring and 
dissenting opinion. 

1. Civil Rights 6: 132.1 

United States 6: 50.10(1) 

Both Bivens and § 1983 allow a plaintiff 
to seek money damages from government 
officials who have violated his Fourth 
Amendment rights. U.S.C.A. Const.Amend. 
4; 42 U.S.0 A. § 1983. 

2. Civil Rights 6: 214(2) 

Government officials performing discre-
tionary functions generally are granted a 
qualified immunity and are shielded from 
liability for civil damages insofar as their 
conduct does not violate clearly established 
statutory or constitutional rights of which a 
reasonable person would have known. 42 
U.S.0 A. § 1983. 

3. Civil Rights 6: 214(1) 

United States 6: 50.5(2) 

The qualified immunity analysis is iden-
tical under both § 1983 and Bivens. 42 
U.S.0 A. § 1983. 
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ous assistance of federal court plaintiffs and
their lawyers and makes the federal courts
the final arbiters of school policy and of
almost every disagreement between stu-
dents.  Enforcement of the federal right rec-
ognized by the majority means that federal
influence will permeate everything from cur-
riculum decisions to day-to-day classroom lo-
gistics and interactions.  After today, Johnny
will find that the routine problems of adoles-
cence are to be resolved by invoking a feder-
al right to demand assignment to a desk two
rows away.

As its holding makes painfully clear, the
majority’s watered-down version of the
Spending Clause clear-statement rule is no
substitute for the real protections of state
and local autonomy that our constitutional
system requires.  If there be any doubt of
the futility of the Court’s attempt to hedge
its holding about with words of limitation for
future cases, the result in this case provides
the answer.  The complaint of this fifth grad-
er survives and the school will be compelled
to answer in federal court.  We can be as-
sured that like suits will follow—suits, which
in cost and number, will impose serious fi-
nancial burdens on local school districts, the
taxpayers who support them, and the chil-
dren they serve.  Federalism and our strug-
gling school systems deserve better from this
Court.  I dissent.

,
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S 603Charles H. WILSON, et ux.,
et al., Petitioners,

v.

Harry LAYNE, Deputy United States
Marshal, etc., et al.

No. 98–83.
Argued March 24, 1999.

Decided May 24, 1999.

Homeowners sued federal law enforce-
ment officers under Bivens, and state law

enforcement officers under § 1983, alleging
that officers’ actions in bringing members of
media into homeowners’ home to observe and
record attempted execution of arrest warrant
on homeowners’ son violated homeowners’
Fourth Amendment rights. The United
States District Court for the District of Ma-
ryland, Messitte, J., denied officers’ motion
for summary judgment on basis of qualified
immunity. Officers appealed. On rehearing en
banc, the United States Court of Appeals for
the Fourth Circuit reversed, 141 F.3d 111.
Certiorari was granted. The Supreme Court,
Chief Justice Rehnquist, held that: (1) abro-
gating Prahl, 295 N.W.2d 768, bringing re-
porters into home during attempted execu-
tion of warrant violated Fourth Amendment,
but (2) abrogating Ayeni, 35 F.3d 680, and
Berger, 129 F.3d 505, officers were entitled
to qualified immunity.

Court of Appeals’s judgment affirmed.

Justice Stevens issued concurring and
dissenting opinion.

1. Civil Rights O132.1

 United States O50.10(1)

Both Bivens and § 1983 allow a plaintiff
to seek money damages from government
officials who have violated his Fourth
Amendment rights.  U.S.C.A. Const.Amend.
4;  42 U.S.C.A. § 1983.

2. Civil Rights O214(2)

Government officials performing discre-
tionary functions generally are granted a
qualified immunity and are shielded from
liability for civil damages insofar as their
conduct does not violate clearly established
statutory or constitutional rights of which a
reasonable person would have known.  42
U.S.C.A. § 1983.

3. Civil Rights O214(1)

 United States O50.5(2)

The qualified immunity analysis is iden-
tical under both § 1983 and Bivens.  42
U.S.C.A. § 1983.
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I §6C-2-2. Definitions. 

2 For the purpose of this article and article three of this chapter: 

3 (a) "Board" means the West Virginia Public Employees Grievance Board created 
4 in article three of this chapter. 

S (b) "Chief administrator" means, in the appropriate context, the commissioner, 
6 chancellor, director, president, secretary or head of any state department, board, commission, 
7 agency, state institution of higher education, commission or council, the state superintendent, the 
8 county superintendent, the executive director of a regional educational service agency or the 
9 director of a multicounty vocational center who is vested with the authority to resolve a grievance. 

10 A "chief administrator" includes a designee, with the authority delegated by the chief 
11 administrator, appointed to handle any aspect of the grievance procedure as established by this 
12 article. 

13 (c) "Days" means working days exclusive of Saturday, Sunday, official holidays 
14 and any day in which the employee's workplace is legally closed under the authority of the chief 
IS administrator due to weather or other cause provided for by statute, rule, policy or practice. 

16 (d) "Discrimination" means any differences in the treatment of similarly situated 
17 employees, unless the differences are related to the actual job responsibilities of the employees or 
18 are agreed to in writing by the employees. 

19 (e) (1) "Employee" means any person hired for permanent employment by an 
20 employer for a probationary, full- or part-time position. 

21 (2) A substitute education employee is considered an "employee" only on matters 
22 related to days worked or when there is a violation, misapplication or misinterpretation of a statute, 
23 policy, rule or written agreement relating to the substitute. 

24 (3) "Employee" does not mean a member of the West Virginia State Police 
25 employed pursuant to article two, chapter fifteen of this code, but does include civilian employees 
26 hired by the superintendent of the State Police. "Employee" does not mean an employee of a 
27 Constitutional officer unless he or she is covered under the civil service system, an employee of 
28 the Legislature or a patient or inmate employed by a state institution. 

29 (f) "Employee organization" means an employee advocacy organization with 
30 employee members that has filed with the board the name, address, chief officer and membership 
31 criteria of the organization. 

32 (g) "Employer" means a state agency, department, board, commission, college, 
33 university, institution, State Board of Education, Department of Education, county board of 
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34 education, regional educational service agency or multicounty vocational center, or agent thereof, 
35 using the services of an employee as defined in this section. 

36 (h) "Favoritism" means unfair treatment of an employee as demonstrated by 
37 preferential, exceptional or advantageous treatment of a similarly situated employee unless the 
38 treatment is related to the actual job responsibilities of the employee or is agreed to in writing by 
39 the employee. 

40 (i) (1) "Grievance" means a claim by an employee alleging a violation, a 
41 misapplication or a misinterpretation of the statutes, policies, rules or written agreements 
42 applicable to the employee including: 

43 (i) Any violation, misapplication or misinterpretation regarding compensation, 
44 hours, terms and conditions of employment, employment status or discrimination; 

45 (ii) Any discriminatory or otherwise aggrieved application of unwritten policies or 
46 practices of his or her employer; 

47 (iii) Any specifically identified incident of harassment; 

48 (iv) Any specifically identified incident of favoritism; or 

49 (v) Any action, policy or practice constituting a substantial detriment to or 
50 interference with the effective job performance of the employee or the health and safety of the 
51 employee. 

52 (2) "Grievance" does not mean any pension matter or other issue relating to public 
53 employees insurance in accordance with article sixteen, chapter five of this code, retirement or any 
54 other matter in which the authority to act is not vested with the employer. 

55 (j) "Grievance proceeding", "proceeding" or the plural means a conference, level 
56 one hearing, mediation, private mediation, private arbitration or level three hearing, or any 
57 combination, unless the context clearly indicates otherwise. 

58 
59 a grievance. 

(k) "Grievant" means an employee or group of similarly situated employees filing 

60 (1) "Harassment" means repeated or continual disturbance, irritation or annoyance 
61 of an employee that is contrary to the behavior expected by law, policy and profession. 

62 (m) "Party", or the plural, means the grievant, intervenor, employer and the Director 
63 of the Division of Personnel or his or her designee, for state government employee grievances. The 
64 Division of Personnel shall not be a party to grievances involving higher education employees. 
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65 (n) "Representative" means any employee organization, fellow employee, attorney 
66 or other person designated by the grievant or intervenor as his or her representative and may not 
67 include a supervisor who evaluates the grievant. 

68 (o) "Reprisal" means the retaliation of an employer toward a grievant, witness, 
69 representative or any other participant in the grievance procedure either for an alleged injury itself 
70 or any lawful attempt to redress it. 

3 
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1 §18A-2-8. Suspension and dismissal of school personnel by board; appeal. 

2 (a) Notwithstanding any other provisions of law, a board may suspend or dismiss 
3 any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, 
4 intemperance, willful neglect of duty, unsatisfactory performance, a fmding of abuse by the 
5 Department of Health and Human Resources in accordance with §49-1-1 et seq. of this code, the 
6 conviction of a misdemeanor or a guilty plea or a plea of nolo contendere to a misdemeanor charge 
7 that has a rational nexus between the conduct and performance of the employee's job, the 
8 conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 

9 (b) A charge of unsatisfactory performance shall not be made except as the result 
10 of an employee performance evaluation pursuant to §18A-2-12 of this code. The charges shall be 
11 stated in writing served upon the employee within two days of presentation of the charges to the 
12 board. 

13 (c) The affected employee shall be given an opportunity, within five days of 
14 receiving the written notice, to request, in writing, a level three hearing and appeals pursuant to 
15 the provisions of §6C-2-1 et seq. of this code, except that dismissal for a fmding of abuse or the 
16 conviction of a felony or guilty plea or plea of nolo contendere to a felony charge is not by itself a 
17 grounds for a grievance proceeding. An employee charged with the commission of a felony, a 
18 misdemeanor with a rational nexus between the conduct and performance of the employee's job, 
19 or child abuse may be reassigned to duties which do not involve direct interaction with pupils 
20 pending final disposition of the charges. 

21 (d) A county board of education has the duty and authority to provide a safe and 
22 secure environment in which students may learn and prosper; therefore, it may take necessary steps 
23 to suspend or dismiss any person in its employment at any time should the health, safety, and 
24 welfare of students be jeopardized or the learning environment of other students has been 
25 impacted. A county board shall complete an investigation of an employee that involves evidence 
26 that the employee may have engaged in conduct that jeopardizes the health, safety, or welfare of 
27 students despite the employee's resignation from employment prior to completion of the 
28 investigation. 

29 (e) It shall be the duty of any county superintendent to report any employee 
30 suspended or dismissed, or resigned during the course of an investigation of the employee's alleged 
31 misconduct, in accordance with this section, including the rationale for the suspension or dismissal, 
32 to the state superintendent within seven business days of the suspension, dismissal, or resignation. 
33 The state superintendent shall maintain a database of all individuals suspended or dismissed for 
34 jeopardizing the health, safety, and welfare of students, or for impacting the learning environment 
35 of other students. The database shall also include the rationale for the suspension or dismissal. The 
36 database shall be confidential and shall only be accessible to county human resource directors, 
37 county superintendents, and the state superintendent. 
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1 §18-2C-1. Legislative findings. 

2 The Legislature fmds that a safe and civil environment in school is necessary for 
3 students to learn and achieve high academic standards. The Legislature finds that harassment, 
4 intimidation or bullying, like other disruptive or violent behavior, is conduct that disrupts both a 
5 student's ability to learn and a school's ability to educate its students in a safe, nonthreatening 
6 environment. 

7 The Legislature further fmds that students learn by example. The Legislature 
8 charges school administrators, faculty, staff and volunteers with demonstrating appropriate 
9 behavior, treating others with civility and respect, and refusing to tolerate harassment, intimidation 

10 or bullying. 

11 §18-2C-2. Definitions. 

12 (a) As used in this article, "harassment, intimidation or bullying" means any 
13 intentional gesture, or any intentional electronic, written, verbal or physical act, communication, 
14 transmission or threat that: 

15 (1) A reasonable person under the circumstances should know will have the effect 
16 of any one or more of the following: 

17 (A) Physically harming a student; 

18 (B) Damaging a student's property; 

19 (C) Placing a student in reasonable fear of harm to his or her person; or 

20 (D) Placing a student in reasonable fear of damage to his or her property; 

21 (2) Is sufficiently severe, persistent or pervasive that it creates an intimidating, 
22 threatening or emotionally abusive educational environment for a student; or 

23 (3) Disrupts or interferes with the orderly operation of the school. 

24 (b) As used in this article, an electronic act, communication, transmission or threat 
25 includes but is not limited to one which is administered via telephone, wireless phone, computer, 
26 pager or any electronic or wireless device whatsoever, and includes but is not limited to 
27 transmission of any image or voice, email or text message using any such device. 

28 §18-2C-3. Policy prohibiting harassment, intimidation or bullying. 

29 (a) Each county board shall establish a policy prohibiting harassment, intimidation 
30 or bullying. Each county board has control over the content of its policy as long as the policy 
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31 contains, at a minimum, the requirements of subdivision (b) of this section. The policy shall be 
32 adopted through a process that includes representation of parents or guardians, school employees, 
33 school volunteers, students and community members. 

34 (b) Each county board policy shall, at a minimum, include the following 
35 components: 

36 (1) A statement prohibiting harassment, intimidation or bullying of any student on 
37 school property, a school bus, at a school bus stop or at school sponsored events; 

38 (2) A definition of harassment, intimidation or bullying no less inclusive than that 
39 in section two of this article; 

40 (3) A procedure for reporting prohibited incidents; 

41 (4) A requirement that school personnel report prohibited incidents of which they 
42 are aware; 

43 (5) A requirement that parents or guardians of any student involved in an incident 
44 prohibited pursuant to this article be notified; 

45 (6) A procedure for documenting any prohibited incident that is reported; 

46 (7) A procedure for responding to and investigating any reported incident; 

47 (8) A strategy for protecting a victim from additional harassment, intimidation or 
48 bullying, and from retaliation following a report; 

49 
50 bullying; 

(9) A disciplinary procedure for any student guilty of harassment, intimidation or 

51 (10) A requirement that any information relating to a reported incident is 
52 confidential, and exempt from disclosure under the provisions of chapter twenty-nine-b of this 
53 code; and 

54 (11) A requirement that each county board shall input into the uniform integrated 
55 regional computer information system (commonly known as the West Virginia Education 
56 Information System) described in section twenty-six, article two of this chapter, and compile an 
57 annual report regarding the means of harassment, intimidation or bullying that have been reported 
58 to them, and the reasons therefor, if known. The West Virginia Department of Education shall 
59 compile the information and report it annually beginning July 1, 2012, to the Legislative Oversight 
60 Committee on Education Accountability. 
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61 (c) Each county board shall adopt the policy and submit a copy to the State 
62 Superintendent of Schools by December 1, 2011. 

63 (d) To assist county boards in developing their policies, the West Virginia 
64 Department of Education shall develop a model policy applicable to grades kindergarten through 
65 twelfth. The model policy shall be issued by September 1, 2011. 

66 (e) Notice of the county board's policy shall appear in any student handbook, and 
67 in any county board publication that sets forth the comprehensive rules, procedures and standards 
68 of conduct for the school. 

69 §18-2C-4. Immunity. 

70 A school employee, student or volunteer is individually immune from a cause of 
71 action for damages arising from reporting said incident, if that person: 

72 
73 bullying; 

(1) In good faith promptly reports an incident of harassment, intimidation or 

74 (2) Makes the report to the appropriate school official as designated by policy; and 

75 (3) Makes the report in compliance with the procedures as specified in policy. 

76 §18-2C-5. Policy training and education. 

77 (a) Schools and county boards are encouraged, but not required, to form bullying 
78 prevention task forces, programs and other initiatives involving school staff, students, teachers, 
79 administrators, volunteers, parents, law enforcement and community members. 

80 (b) To the extent state or federal funds are appropriated for these purposes, each 
81 school district shall: 

82 (1) Provide training on the harassment, intimidation or bullying policy to school 
83 employees and volunteers who have direct contact with students; and 

84 (2) Develop a process for educating students on the harassment, intimidation or 
85 bullying policy. 

86 (c) Information regarding the county board policy against harassment, intimidation 
87 or bullying shall be incorporated into each school's current employee training program. 
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(a) Schools and county boards are encouraged, but not required, to form bullying 77 
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(b) To the extent state or federal funds are appropriated for these purposes, each 80 

school district shall: 81 
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employees and volunteers who have direct contact with students; and 83 

(2) Develop a process for educating students on the harassment, intimidation or 84 

bullying policy. 85 

(c) Information regarding the county board policy against harassment, intimidation 86 

or bullying shall be incorporated into each school's current employee training program. 87 
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88 §18-2C-6. Liability. 

89 Except as provided in section four of this article, nothing in this article prohibits a 
90 victim from seeking redress under any other provision of civil or criminal law. 
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1 §49-2-803. Persons mandated to report suspected abuse and neglect; requirements. 

2 (a) Any medical, dental, or mental health professional, Christian Science 
3 practitioner, religious healer, school teacher or other school personnel, social service worker, child 
4 care or foster care worker, emergency medical services personnel, peace officer or law-
5 enforcement official, humane officer, member of the clergy, circuit court judge, family court judge, 
6 employee of the Division of Juvenile Services, magistrate, youth camp administrator or counselor, 
7 employee, coach or volunteer of an entity that provides organized activities for children, or 
8 commercial film or photographic print processor who has reasonable cause to suspect that a child 
9 is neglected or abused, including sexual abuse or sexual assault, or observes the child being 

10 subjected to conditions that are likely to result in abuse or neglect shall immediately, and not more 
11 than 24 hours after suspecting this abuse or neglect, report the circumstances to the Department of 
12 Health and Human Resources. In any case where the reporter believes that the child suffered 
13 serious physical abuse or sexual abuse or sexual assault, the reporter shall also immediately report 
14 to the State Police and any law-enforcement agency having jurisdiction to investigate the 
15 complaint. Any person required to report under this article who is a member of the staff or 
16 volunteer of a public or private institution, school, entity that provides organized activities for 
17 children, facility, or agency shall also immediately notify the person in charge of the institution, 
18 school, entity that provides organized activities for children, facility, or agency, or a designated 
19 agent thereof, who may supplement the report or cause an additional report to be made: Provided, 
20 That notifying a person in charge, supervisor, or superior does not exempt a person from his or her 
21 mandate to report suspected abuse or neglect. 

22 (b) County boards of education and private school administrators shall provide all 
23 employees with a written statement setting forth the requirements contained in this section and 
24 shall obtain and preserve a signed acknowledgment from school employees that they have received 
25 and understand the reporting requirement. 

26 (c) Nothing in this article is intended to prevent individuals from reporting 
27 suspected abuse or neglect on their own behalf. In addition to those persons and officials 
28 specifically required to report situations involving suspected abuse or neglect of children, any other 
29 person may make a report if that person has reasonable cause to suspect that a child has been 
30 abused or neglected in a home or institution or observes the child being subjected to conditions or 
31 circumstances that would reasonably result in abuse or neglect. 

32 (d) The provisions of this section are not applicable to persons under the age of 18. 
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1 §49-5-103. Confidentiality of juvenile records; permissible disclosures; penalties; damages. 

2 (a) Any findings or orders of the court in a juvenile proceeding shall be known as 
3 the juvenile record and shall be maintained by the clerk of the court. 

4 (b) Records of a juvenile proceeding conducted under this chapter are not public 
s records and shall not be disclosed to anyone unless disclosure is otherwise authorized by this 
6 section. 

7 (c) Notwithstanding the provisions of subsection (b) of this section, a copy of a 
8 juvenile's records shall automatically be disclosed to certain school officials, subject to the 
9 following terms and conditions: 

10 (1) Only the records of certain juveniles shall be disclosed. These include, and are 
// limited to, cases in which: 

12 (A) The juvenile has been charged with an offense which: 

13 (i) Involves violence against another person; 

14 (ii) Involves possession of a dangerous or deadly weapon; or 

15 (iii) Involves possession or delivery of a controlled substance as that term is defined 
16 in section one hundred one, article one, chapter sixty-a of this code; and 

17 (B) The juvenile's case has proceeded to a point where one or more of the following 
18 has occurred: 

19 (i) A circuit court judge or magistrate has determined that there is probable cause 
20 to believe that the juvenile committed the offense as charged; 

21 
22 offense; 

(ii) A circuit court judge or magistrate has placed the juvenile on probation for the 

23 (iii) A circuit court judge or magistrate has placed the juvenile into a 
24 preadjudicatory community supervision period in accordance with section seven hundred eight, 
25 article four of this chapter; or 

26 (iv) Some other type of disposition has been made of the case other than dismissal. 

27 (2) The circuit court for each judicial circuit in West Virginia shall designate one 
28 person to supervise the disclosure of juvenile records to certain school officials. 
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29 (3) If the juvenile attends a West Virginia public school, the person designated by 
30 the circuit court shall automatically disclose all records of the juvenile's case to the county 
31 superintendent of schools in the county in which the juvenile attends school and to the principal 
32 of the school which the juvenile attends, subject to the following: 

33 (A) At a minimum, the records shall disclose the following information: 

34 (i) Copies of the arrest report; 

35 (ii) Copies of all investigations; 

36 (iii) Copies of any psychological test results and any mental health records; 

37 (iv) Copies of any evaluation reports for probation or facility placement; and 

38 (v) Any other material that would alert the school to potential danger that the 
39 juvenile may pose to himself herself or others; 

40 (B) The disclosure of the juvenile's psychological test results and any mental health 
41 records shall only be made in accordance with subdivision (14) of this subsection; 

42 (C) If the disclosure of any record to be automatically disclosed under this section 
43 is restricted in its disclosure by the Health Insurance Portability and Accountability Act of 1996, 
44 PL 104-191, and any amendments and regulations under the act, the person designated by the 
45 circuit court shall provide the superintendent and principal any notice of the existence of the record 
46 that is permissible under the act and, if applicable, any action that is required to obtain the record; 
47 and 

48 (D) When multiple disclosures are required by this subsection, the person 
49 designated by the circuit court is required to disclose only material in the juvenile record that had 
50 not previously been disclosed to the county superintendent and the principal of the school which 
51 the juvenile attends. 

52 (4) If the juvenile attends a private school in West Virginia, the person designated 
53 by the circuit court shall determine the identity of the highest ranking person at that school and 
54 shall automatically disclose all records of a juvenile's case to that person. 

55 (5) If the juvenile does not attend school at the time the juvenile's case is pending, 
56 the person designated by the circuit court may not transmit the juvenile's records to any school. 
57 However, the person designated by the circuit court shall transmit the juvenile's records to any 
58 school in West Virginia which the juvenile subsequently attends. 

59 (6) The person designated by the circuit court may not automatically transmit 
60 juvenile records to a school which is not located in West Virginia. Instead, the person designated 
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61 by the circuit court shall contact the out-of-state school, inform it that juvenile records exist and 
62 make an inquiry regarding whether the laws of that state permit the disclosure of juvenile records. 
63 If so, the person designated by the circuit court shall consult with the circuit judge who presided 
64 over the case to determine whether the juvenile records should be disclosed to the out-of-state 
65 school. The circuit judge has discretion in determining whether to disclose the juvenile records 
66 and shall consider whether the other state's law regarding disclosure provides for sufficient 
67 confidentiality of juvenile records, using this section as a guide. If the circuit judge orders the 
68 juvenile records to be disclosed, they shall be disclosed in accordance with subdivision (7) of this 
69 subsection. 

70 (7) The person designated by the circuit court shall transmit the juvenile's records 
71 to the appropriate school official under cover of a letter emphasizing the confidentiality of those 
72 records and directing the official to consult this section of the code. A copy of this section of the 
73 code shall be transmitted with the juvenile's records and cover letter. 

74 (8) Juvenile records are absolutely confidential by the school official to whom they 
75 are transmitted and nothing contained within the juvenile's records may be noted on the juvenile's 
76 permanent educational record. The juvenile records are to be maintained in a secure location and 
77 are not to be copied under any circumstances. However, the principal of a school to whom the 
78 records are transmitted shall have the duty to disclose the contents of those records to any teacher 
79 who teaches a class in which the subject juvenile is enrolled and to the regular driver of a school 
80 bus in which the subject juvenile is regularly transported to or from school, except that the 
81 disclosure of the juvenile's psychological test results and any mental health records may only be 
82 made in accordance with subdivision (14) of this subsection. Furthermore, any school official to 
83 whom the juvenile's records are transmitted may disclose the contents of those records to any adult 
84 within the school system who, in the discretion of the school official, has the need to be aware of 
85 the contents of those records. 

86 (9) If for any reason a juvenile ceases to attend a school which possesses that 
87 juvenile's records, the appropriate official at that school shall seal the records and return them to 
88 the circuit court which sent them to that schoollf the juvenile has changed schools for any reason, 
89 the former school shall inform the circuit court of the name and location of the new school which 
90 the juvenile attends or will be attending. If the new school is located within West Virginia, the 
91 person designated by the circuit court shall forward the juvenile's records to the juvenile's new 
92 school in the same manner as provided in subdivision (7) of this subsection. If the new school is 
93 not located within West Virginia, the person designated by the circuit court shall handle the 
94 juvenile records in accordance with subdivision (6) of this subsection. 

95 If the juvenile has been found not guilty of an offense for which records were 
96 previously forwarded to the juvenile's school on the basis of a finding of probable cause, the circuit 
97 court may not forward those records to the juvenile's new school. However, this does not affect 
98 records related to other prior or future offenses. If the juvenile has graduated or quit school or will 

3 

 

Attorneys at Law 
 

3 

by the circuit court shall contact the out-of-state school, inform it that juvenile records exist and 61 

make an inquiry regarding whether the laws of that state permit the disclosure of juvenile records. 62 

If so, the person designated by the circuit court shall consult with the circuit judge who presided 63 

over the case to determine whether the juvenile records should be disclosed to the out-of-state 64 

school. The circuit judge has discretion in determining whether to disclose the juvenile records 65 

and shall consider whether the other state's law regarding disclosure provides for sufficient 66 

confidentiality of juvenile records, using this section as a guide. If the circuit judge orders the 67 

juvenile records to be disclosed, they shall be disclosed in accordance with subdivision (7) of this 68 

subsection. 69 

(7) The person designated by the circuit court shall transmit the juvenile's records 70 

to the appropriate school official under cover of a letter emphasizing the confidentiality of those 71 

records and directing the official to consult this section of the code. A copy of this section of the 72 

code shall be transmitted with the juvenile's records and cover letter. 73 

(8) Juvenile records are absolutely confidential by the school official to whom they 74 

are transmitted and nothing contained within the juvenile's records may be noted on the juvenile's 75 

permanent educational record. The juvenile records are to be maintained in a secure location and 76 

are not to be copied under any circumstances. However, the principal of a school to whom the 77 

records are transmitted shall have the duty to disclose the contents of those records to any teacher 78 

who teaches a class in which the subject juvenile is enrolled and to the regular driver of a school 79 

bus in which the subject juvenile is regularly transported to or from school, except that the 80 

disclosure of the juvenile's psychological test results and any mental health records may only be 81 

made in accordance with subdivision (14) of this subsection. Furthermore, any school official to 82 

whom the juvenile's records are transmitted may disclose the contents of those records to any adult 83 

within the school system who, in the discretion of the school official, has the need to be aware of 84 

the contents of those records. 85 

(9) If for any reason a juvenile ceases to attend a school which possesses that 86 

juvenile's records, the appropriate official at that school shall seal the records and return them to 87 

the circuit court which sent them to that school. If the juvenile has changed schools for any reason, 88 

the former school shall inform the circuit court of the name and location of the new school which 89 

the juvenile attends or will be attending. If the new school is located within West Virginia, the 90 

person designated by the circuit court shall forward the juvenile's records to the juvenile's new 91 

school in the same manner as provided in subdivision (7) of this subsection. If the new school is 92 

not located within West Virginia, the person designated by the circuit court shall handle the 93 

juvenile records in accordance with subdivision (6) of this subsection. 94 

If the juvenile has been found not guilty of an offense for which records were 95 

previously forwarded to the juvenile's school on the basis of a finding of probable cause, the circuit 96 

court may not forward those records to the juvenile's new school. However, this does not affect 97 

records related to other prior or future offenses. If the juvenile has graduated or quit school or will 98 

July/August 2020



Bowles Rice 
Attorneys at Law 

99 otherwise not be attending another school, the circuit court shall retain the juvenile's records and 
100 handle them as otherwise provided in this article. 

101 (10) Under no circumstances may one school transmit a juvenile's records to 
102 another school. 

103 (11) Under no circumstances may juvenile records be automatically transmitted to 
104 a college, university or other post-secondary school. 

105 (12) No one may suffer any penalty, civil or criminal, for accidentally or negligently 
106 attributing certain juvenile records to the wrong person. However, that person has the affirmative 
107 duty to promptly correct any mistake that he or she has made in disclosing juvenile records when 
108 the mistake is brought to his or her attention. A person who intentionally attributes false 
109 information to a certain person shall be subjected to both criminal and civil penalties in accordance 
110 with subsection (e) of this section. 

111 (13) If a circuit judge or magistrate has determined that there is probable cause to 
112 believe that a juvenile has committed an offense but there has been no final adjudication of the 
113 charge, the records which are transmitted by the circuit court shall be accompanied by a notice 
114 which clearly states in bold print that there has been no determination of delinquency and that our 
115 legal system requires a presumption of innocence. 

116 (14) The county superintendent shall designate the school psychologist or 
117 psychologists to receive the juvenile's psychological test results and any mental health records. 
118 The psychologist designated shall review the juvenile's psychological test results and any mental 
119 health records and, in the psychologist's professional judgment, may disclose to the principal of 
120 the school that the juvenile attends and other school employees who would have a need to know 
121 the psychological test results, mental health records and any behavior that may trigger violence or 
122 other disruptive behavior by the juvenile. Other school employees include, but are not limited to, 
123 any teacher who teaches a class in which the subject juvenile is enrolled and the regular driver of 
124 a school bus in which the subject juvenile is regularly transported to or from school. 

125 (d) Notwithstanding the provisions of subsection (b) of this section, juvenile 
126 records may be disclosed, subject to the following terms and conditions: 

127 (1) If a juvenile case is transferred to the criminal jurisdiction of the circuit court 
128 pursuant to the provisions of subsection (c) or (d), section seven hundred ten, article four of this 
129 chapter, the juvenile records are open to public inspection. 

130 (2) If a juvenile case is transferred to the criminal jurisdiction of the circuit court 
131 pursuant to the provisions of subsection (e), (f) or (g), section seven hundred ten, article four of 
132 this chapter, the juvenile records are open to public inspection only if the juvenile fails to file a 
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133 timely appeal of the transfer order, or the Supreme Court of Appeals refuses to hear or denies an 
134 appeal which has been timely filed. 

135 (3) If a juvenile is fourteen years of age or older and a court has determined there 
136 is a probable cause to believe the juvenile committed an offense set forth in subsection (g), section 
137 seven hundred ten, article four of this chapter, but the case is not transferred to criminal 
138 jurisdiction, the juvenile records are open to public inspection pending trial only if the juvenile is 
139 released on bond and no longer detained or adjudicated delinquent of the offense. 

140 (4) If a juvenile is younger than fourteen years of age and a court has determined 
141 there is probable cause to believe that the juvenile committed the crime of murder under section 
142 one, two or three, article two, chapter sixty-one of this code, or the crime of sexual assault in the 
143 first degree under section three, article eight-b of chapter sixty-one, but the case is not transferred 
144 to criminal jurisdiction, the juvenile records shall be open to public inspection pending trial only 
145 if the juvenile is released on bond and no longer detained or adjudicated delinquent of the offense. 

146 (5) Upon a written petition and pursuant to a written order, the circuit court may 
147 permit disclosure of juvenile records to: 

148 (A) A court, in this state or another state, which has juvenile jurisdiction and has 
149 the juvenile before it in a juvenile proceeding; 

150 (B) A court, in this state or another state, exercising criminal jurisdiction over the 
151 juvenile which requests records for the purpose of a presentence report or disposition proceeding; 

152 (C) The juvenile, the juvenile's parents or legal guardian, or the juvenile's counsel; 

153 (D) The officials of a public institution to which the juvenile is committed if they 
154 require those records for transfer, parole or discharge; or 

155 (E) A person who is conducting research. However, juvenile records may be 
156 disclosed for research purposes only upon the condition that information which would identify the 
157 subject juvenile or the juvenile's family may not be disclosed. 

158 (6) Notwithstanding any other provision of this code, juvenile records shall be 
159 disclosed, or copies made available, to a probation officer upon his or her request. Any probation 
160 officer may access relevant juvenile case information contained in any electronic database 
161 maintained by or for the Supreme Court of Appeals and share it with any other probation officer. 

162 (7) Notwithstanding any other provision of this code, juvenile records shall be 
163 disclosed, or copies made available, in response to any lawfully issued subpoena from a federal 
164 court or federal agency. 

5 

 

Attorneys at Law 
 

5 

timely appeal of the transfer order, or the Supreme Court of Appeals refuses to hear or denies an 133 

appeal which has been timely filed. 134 

(3) If a juvenile is fourteen years of age or older and a court has determined there 135 

is a probable cause to believe the juvenile committed an offense set forth in subsection (g), section 136 

seven hundred ten, article four of this chapter, but the case is not transferred to criminal 137 

jurisdiction, the juvenile records are open to public inspection pending trial only if the juvenile is 138 

released on bond and no longer detained or adjudicated delinquent of the offense. 139 

(4) If a juvenile is younger than fourteen years of age and a court has determined 140 

there is probable cause to believe that the juvenile committed the crime of murder under section 141 

one, two or three, article two, chapter sixty-one of this code, or the crime of sexual assault in the 142 

first degree under section three, article eight-b of chapter sixty-one, but the case is not transferred 143 

to criminal jurisdiction, the juvenile records shall be open to public inspection pending trial only 144 

if the juvenile is released on bond and no longer detained or adjudicated delinquent of the offense. 145 

(5) Upon a written petition and pursuant to a written order, the circuit court may 146 

permit disclosure of juvenile records to: 147 

(A) A court, in this state or another state, which has juvenile jurisdiction and has 148 

the juvenile before it in a juvenile proceeding; 149 

(B) A court, in this state or another state, exercising criminal jurisdiction over the 150 

juvenile which requests records for the purpose of a presentence report or disposition proceeding; 151 

(C) The juvenile, the juvenile's parents or legal guardian, or the juvenile's counsel; 152 

(D) The officials of a public institution to which the juvenile is committed if they 153 

require those records for transfer, parole or discharge; or 154 

(E) A person who is conducting research. However, juvenile records may be 155 

disclosed for research purposes only upon the condition that information which would identify the 156 

subject juvenile or the juvenile's family may not be disclosed. 157 

(6) Notwithstanding any other provision of this code, juvenile records shall be 158 

disclosed, or copies made available, to a probation officer upon his or her request. Any probation 159 

officer may access relevant juvenile case information contained in any electronic database 160 

maintained by or for the Supreme Court of Appeals and share it with any other probation officer. 161 

(7) Notwithstanding any other provision of this code, juvenile records shall be 162 

disclosed, or copies made available, in response to any lawfully issued subpoena from a federal 163 

court or federal agency. 164 

July/August 2020



Bowles Rice 
Attorneys at Law 

165 (8) Notwithstanding any other provision of this code, juvenile records shall be 
166 disclosed, or copies made available, to the department or the Division of Juvenile Services for 
167 purposes of case planning for the juvenile and his or her parents, custodians or guardians. 

168 (e) Any records open to public inspection pursuant to this section are subject to the 
169 same requirements governing the disclosure of adult criminal records. 

170 (f) Any person who willfully violates this section is guilty of a misdemeanor and, 
171 upon conviction, shall be fined not more than $1,000, or confined in jail for not more than six 
172 months, or both fined and confined. A person who violates this section is also liable for damages 
173 in the amount of $300 or actual damages, whichever is greater. 
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TITLE 126 
LEGISLATIVE RULE 

BOARD OF EDUCATION 

SERIES 99 
EXPECTED BEHAVIOR IN SAFE AND SUPPORTIVE SCHOOLS (4373) 

§126-99-1. General. 

1.1. Scope. -- This rule sets the requirements for the development of safe and supportive schools 
that provide optimal learning conditions for both students and staff. Safety and order is the foundation 
of a positive school climate/culture that supports student academic achievement and personal-social 
development. This rule also establishes disciplinary guidelines for student conduct in West Virginia 
schools in order to assure an orderly, safe, drug-free, violence- and harassment-free learning 
environment. 

1.1.a. County/Counties. -- For purposes of this rule, county includes county boards of education, 
West Virginia Schools for the Deaf and the Blind, and secure juvenile predispositional, postdispositional 
facilities. 

1.2. Authority. -- West Virginia Constitution, Article XII, §2, W. Va. Code §§16-9A-4, 16-9A-9, 18-2-5, 
18-2-7b, 18-2-9, 18-2C-1, 18-2C-2, 18-2C-3, 18-2-41 18-5A-2, 18-8-8, 18-16-1, 18A-1-1, 18A-5-1, 18A-5-1a, 
18-9F-9, 18-9F-1, et seq., 49-2-803(a-b), 49-4-701 60A-1-101, 61-2-15, 61-3-13, 61-7-2, 61-7-11a, 20 U.S.C. 
§ 1400 et seq. and 20 U.S.C. § 6301 et seq. 

1.3. Filing Date. -- March 14, 2019. 

1.4. Effective Date. -- July 1, 2019. 

1.5. Repeal of Former Rule. -- This rule repeals and replaces W. Va. 126CSR99, WVBE Policy 4373, 
Expected Behavior in Safe and Supportive Schools (Policy 4373) filed October 12, 2017, and effective 
November 13, 2017. 

§126-99-2. Purpose. 

2.1. The West Virginia Board of Education (WVBE) recognizes the need for students, teachers, 
administrators, and other school personnel to have a safe and supportive educational environment. 
Public schools should undertake proactive, preventive approaches to ensure a positive school climate and 
culture that fosters learning and personal-social development. This rule requires county boards of 
education to design and implement procedures to create and support continuous school climate and 
culture improvement processes within all schools that will ensure an orderly and safe environment that 
is conducive to learning. 

§126-99-3. Incorporation by Reference. 

3.1. The West Virginia Procedures Manual for Expected Behavior in Safe and Supportive Schools is 
attached and incorporated by reference into this rule. Copies may be obtained in the Office of the 
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Secretary of State and from the West Virginia Department of Education (WVDE). 

§126-99-4. Application. 

4.1. The expectations outlined in these regulations apply in public schools in West Virginia during any 
education-sponsored event, whether in a classroom, elsewhere on school premises, on a school bus or 
other vehicle used for a school-related event, or at a school-sponsored activity or event, whether or not 
it is held on school premises, in a building or other property used or operated by a county board of 
education, WVDE, WVBE, or in another facility or upon any other property being used by any of these 
agencies. These expectations apply to students, staff, and public guests respectively as noted within the 
policy. School staff will be subject to disciplinary and licensure action in accordance with W. Va. Code 
§§18-17-8, 18A-3-2a, 18A-3-3, and 18A-3-6. 

§126-99-5. Severe bility. 

5.1. If any provision of this policy or the application thereof to any person or circumstance is held 
invalid, such invalidity shall not affect other provisions or applications of this policy. 
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WEST VIRGINIA MANUAL FOR EXPECTED BEHAVIOR IN SAFE AND SUPPORTIVE SCHOOLS (4373) 

Introduction 

The West Virginia Manual for Expected Behavior in Safe and Supportive Schools provides guidance to 
assist all public schools to design and implement procedures to create and support positive school climate 
and culture improvement processes that will ensure an orderly and safe environment that is conducive to 
teaching and learning. 
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Chapter 1 
STUDENT PROTECTIONS 

School officials are responsible for student safety, welfare, and behavior from the time a student boards 
the school bus or arrives at school until the student returns home or to his/her designated bus stop. It is 
a student's responsibility to follow school rules and regulations and to cooperate with school authorities 
who enforce these rules and regulations. 

Section 1. Student Inquiry and Expression 

Schools may not conduct, sponsor, or endorse religious activities during school time. Individual students 
have the right to practice their own religion in a manner that does not interfere with the orderly conduct 
of classes and may form student groups with a religious focus that meet after school. Students have the 
right to be absent from school, on a reasonable basis, for religious instruction and/or for participation in 
religious activities. An opportunity must be provided for students to make up any work missed; however, 
it is the student's responsibility to make up such work pursuant to the rules established by the school or 
county. 

Students are entitled to exercise appropriate speech while at school. Freedom of speech includes forms 
of expression other than vocal, provided this activity does not materially or substantially disrupt the work 
and discipline of the school or impinge upon the rights of other students. Schools shall limit vulgar or 
offensive speech inconsistent with the school's responsibility for teaching students the boundaries of 
socially appropriate behavior. Students' off-campus conduct that would reasonably be expected to cause 
disruption in the school may be prohibited or disciplined. This includes, but is not limited to, blogs and 
social media postings created for the purpose of inviting others to indulge in disruptive and hateful 
conduct towards a student or staff member. 

Students have the right not to be compelled to participate in certain types of speech, such as reciting the 
Pledge of Allegiance. Students who choose not to participate in these ceremonies have the responsibility 
to respect the rights of those who do participate and must remain respectfully silent. 

School-sponsored student publications that are a part of the curriculum are subject to teacher editorial 
control and therefore student speech may be regulated in a manner reasonably related to educational 
purposes. 

Section 2. Non-curriculum Related Student Groups 

When high schools allow one or more student groups whose purpose is not directly related to any class 
taught at the school to meet at the school, this meeting is referred to as a limited open forum. If a school 
is a limited open forum for any purpose, the school must allow religious, political, and/or philosophical 
group meetings as long as the meetings are voluntary, monitored by the school, and do not interfere with 
the conduct of school activities. 

Section 3. Protection from Unreasonable Searches and Seizures and Self-Incrimination 

Federal and state constitutions and statutes provide protection for all citizens from unreasonable searches 
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and seizures. Although school personnel have more latitude than police officers in this regard, because 
they do not need search warrants, search and seizures of lockers or students by school officials must be 
reasonable and based upon the information known by them at the time of the search. Personal property 
may be searched by those authorized where there is reasonable suspicion to believe that student property 
contains stolen articles, illegal items, or other contraband as defined by law or by local board or school 
policy. 

Students also have a right under federal and state constitutions not to incriminate themselves about a 
crime when questioned on school grounds by an individual acting in the capacity of a law enforcement 
official. The students are entitled to be informed of their right against self-incrimination if they are in a 
custodial setting, in other words, the students are not at liberty to terminate the interrogation and leave. 
Students do not have a constitutional right against self-incrimination when being questioned by school 
officials or Prevention Resource Officers (PRO) acting under the supervision of school officials who are 
investigating school-related misconduct. 

Section 4. Child Abuse and Neglect Prevention 

This section sets forth when the West Virginia Department of Health and Human Resources and law 
enforcement must be notified about child abuse and neglect. Victims of abuse may seek the advice or 
assistance of a teacher, counselor, nurse, or other school professional. The school professional will assist 
students in getting needed help to prevent the abuse from recurring. 

24 Hour Notice Requirement 

Mandatory reporters, such as teachers, school personnel, counselors, nurses, coaches, or volunteers who 
provide organized activities for children, or other professionals within a school who suspect that a student 
is being abused or neglected, shall immediately, and not more than 24 hours after suspecting this abuse 
or neglect, report the circumstances to the Department of Health and Human Resources (DHHR). 
Mandatory reporters shall also inform their immediate supervisor immediately following and not more 
than 24 hours after reporting suspected abuse or neglect to (DHHR). In any case, where the reporter 
believes that the child suffered serious physical abuse, sexual abuse, or sexual assault, the reporter shall 
immediately report same to the State Police and any law-enforcement agency having jurisdiction to 
investigate the complaint. 

Mandatory reporters who are also staff or volunteers of an entity or organization that provides services 
to a school or otherwise organizes activities at a school or on school premises, must immediately notify 
the person in charge of the entity or organization providing services or activities to a school. The 
mandatory reporter must follow any additional reporting requirements established by such entity or 
organization. 

In determining whether conduct falls within the exception to the mandatory reporting requirement, 
mandatory reporters are encouraged to err on the side of caution and report the conduct within the 
mandatory reporting time frame. 

State law contains criminal penalties for failure to meet the reporting requirements outlined in this 
section. For more information on those penalties, refer to W. Va. Code §49-2-802. 

Section 5. Age-appropriate Body Safety Information 
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Beginning July1, 2019, children in grades K-12 shall receive body age-appropriate safety information at 
least once per academic school year, with a preference for four times per academic year, addressing 
education and prevention of the sexual abuse of children. 

To facilitate this process, the WVDE will provide resources and guidance that address the following: 
• developmentally appropriate education and resources; 
• social media usage and content; 
• implementation of best practices; 
• resources that support differing county and school sizes, demographics, etc., for implementation 

strategies; 
• strategies for dealing with disclosures of sexual abuse; 
• processes to include community shareholders and inclusion of family voice; and 
• offender dynamics and child-on-child scenarios. 

Standards will be developed and shared on the WVDE website for supplementary materials, and will 
include posting of the child abuse hotline in schools. Protocols for local crisis response will be provided 
to school systems and posted on the WVDE website. 

Section 6. Preventing Child Sexual Abuse 

WVDE shall establish standards, effective July 1, 2019, for Preventing Child Sexual Abuse (PCSA) training 
requirements of all public school employees focused on developing skills, knowledge, and capabilities 
related to preventing child sexual abuse and recognizing and responding to suspected abuse and neglect. 

The required PCSA training shall include comprehensive instruction and information to better equip 
schools and their employees to recognize and prevent child sexual abuse, including: 

• recognizing sexually offensive behaviors in adults, questionable behaviors such as boundary 
violations, and signs in adults that might indicate they pose a sexual risk to children; 

• recognizing, and appropriately responding to, sexually inappropriate, coercive, or abusive 
behaviors among children and youth served by schools; 

• recognizing behaviors and verbal cues that might indicate a child or youth has been a victim of 
abuse or neglect; 

• supporting the healthy development of children and youth and the building of protective factors 
to mitigate against their sexual victimization by adults or peers; 

• recognizing and appropriately responding to student infatuations and flirtations with adults in 
schools; 

• recognizing appropriate and inappropriate social media usage by adults and children; 
• providing consistent and standard protocols for responding to disclosures of sexual abuse or 

reports of boundary-violating behaviors by adults or children in a supportive and appropriate 
manner which meet mandated reporting requirements; 

• providing adequate understanding of the age-appropriate, comprehensive, evidence-informed 
child sexual abuse prevention education which will be offered to their students; and 

• recognizing effects of Adverse Childhood Experiences (ACEs) and providing trauma-informed care. 

Public school employees shall be required to complete a PCSA training beginning July 1, 2019. The training 
shall be at least a cumulative four hours of instruction on the elements identified in this section and shall 
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 recognizing behaviors and verbal cues that might indicate a child or youth has been a victim of 
abuse or neglect; 

 supporting the healthy development of children and youth and the building of protective factors 
to mitigate against their sexual victimization by adults or peers;  

 recognizing and appropriately responding to student infatuations and flirtations with adults in 
schools; 

 recognizing appropriate and inappropriate social media usage by adults and children; 
 providing consistent and standard protocols for responding to disclosures of sexual abuse or 

reports of boundary-violating behaviors by adults or children in a supportive and appropriate 
manner which meet mandated reporting requirements; 

 providing adequate understanding of the age-appropriate, comprehensive, evidence-informed 
child sexual abuse prevention education which will be offered to their students; and 

 recognizing effects of Adverse Childhood Experiences (ACEs) and providing trauma-informed care. 
 
Public school employees shall be required to complete a PCSA training beginning July 1, 2019.  The training 
shall be at least a cumulative four hours of instruction on the elements identified in this section and shall 
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occur during non-instructional time. Training will not be assigned during teachers' planning time. A skills 
renewal training is required every two years thereafter. The mode of delivery for the trainings may include 
in-person or e-learning instruction and may include a series of trainings or modules. The WVBE will provide 
e-learning modules that cover the required standards and certificates of satisfactory completion. Should 
the county boards of education choose to provide in-person training, the standards stated above shall be 
covered, and the county boards of education shall provide the WVBE with a list of employees who have 
completed the required training. The WVBE shall provide certificates of satisfactory completion for the 
employee and the employer documenting that the employee completed the required training. 

Section 7. Dress Codes Requiring School Uniforms for Students 

County boards of education may implement a dress code requiring students to wear school uniforms. The 
uniforms may be required by the county board of education for either the entire county or for certain 
schools within the county. 

County boards of education considering the option of adopting a dress code requiring the wearing of 
school uniforms shall create an advisory committee consisting of parents or guardian, school employees, 
and students. The advisory committee shall consider whether the county board of education should adopt 
a dress code requiring school uniforms for students in the county or for certain schools within the county. 
If the advisory committee recommends to the county board of education a dress code requiring school 
uniforms, then the county board of education may adopt a dress code requiring school uniforms for 
students. The advisory committee shall make recommendations on methods of paying for the school 
uniforms. However, nothing in this policy shall require any level of funding from the Legislature, state, or 
county boards of education, or any other agency of the government. 

This policy does not require county boards of education to adopt dress codes requiring students to wear 
school uniforms nor prevent a county board of education from adopting a dress code policy. 

Chapter 2 
INAPPROPRIATE BEHAVIOR AND MEANINGFUL 

INTERVENTIONS AND CONSEQUENCES 

Section 1. Addressing Inappropriate Behavior with Meaningful Interventions and Consequences 

The purpose of this policy is to provide schools with guidance that creates and ensures an orderly and safe 
environment that is conducive to teaching and learning. Inappropriate behaviors include but are not 
limited to harassment, intimidation, bullying, substance abuse, and/or violence. All interventions and 
consequences are in effect on all school property and at all school-sanctioned events, including 
extracurricular activities. Each county will implement proactive, preventative, and responsive programs, 
outline investigatory and reporting procedures, and delineate meaningful interventions and 
consequences in response to inappropriate behavior. 

This policy defines disciplinary levels and provides definitions (see Appendices) for common inappropriate 
student behaviors. County policies may provide additional guidance in the implementation and 
classification for specific offenses and/or levels provided the treatment of the inappropriate behavior is 
consistent with W. Va. Code. 
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County and school policies should identify appropriate and meaningful interventions and consequences. 
The interventions and consequences in this policy serve as examples, with the exception of Level 4 
offenses. It is not a requirement that all schools offer every intervention and consequence listed in this 
policy. School administrators and staff should exhaust all available school and community resources to 
provide appropriate school-based intervention strategies designed to keep students in school and 
engaged in instruction. 

Out-of-school suspension strategies should be used sparingly and shall never deny students access to 
instructional material and information necessary to maintain their academic progress. Out-of-school 
suspension should only be considered when all other interventions and consequences have not proven to 
correct the behavior. The determination of interventions and consequences is at the discretion of the 
school administrator, with input considered from teachers/service personnel. W. Va. Code requires that 
the principal shall suspend a student who commits a behavior classified as Level 4 in this policy. Level 3 
and 4 behaviors are to be referred directly to the appropriate administrator because of the serious and/or 
unlawful nature of the misconduct. 

Any student suspended or expelled from school is also suspended from extracurricular activities for the 
duration of the out-of-school suspension or expulsion. 

When administering interventions and consequences, it is required to determine if a student warrants 
protection under the Individuals with Disabilities Education Act (IDEA), W. Va. 126CSR16, WVBE Policy 
2419, Regulations for the Education of Students with Exceptionalities (Policy 2419), and/or Section 504 of 
the Rehabilitation Act. 

Section 2. Inappropriate Behavior Levels: 

Level 1: Minimally Disruptive Behaviors disrupt the educational process and the orderly operations of the 
school but do not pose a direct danger to self or others. 

Level 2: Disruptive and Potentially Harmful Behaviors disrupt the educational process and/or pose 
potential harm, danger, or educational detriment to self and/or others. The behavior is committed 
willfully but not in a manner that is intended maliciously to cause harm or danger to self and/or others. 

Level 3: Severely Disruptive, Imminently Dangerous, Illegal, and/or Aggressive Behaviors are willfully 
committed and are known to be illegal and/or harmful to people and/or property. (Specific level 3 
behaviors are outlined in W. Va. Code §18A-5-la (c) and the principal shall address these inappropriate 
behaviors accordingly.) 

Level 4 Behaviors 
LEVEL 4: Safe Schools Act Behaviors are defined in W. Va. Code §18A-5-1 and §18A-5-1a. These laws 
require that the principal, county superintendent, and county board of education address Level 4 
behaviors in a specific manner as outlined in W. Va. Code §18A-5-la and paraphrased in this chapter. 

W. Va. Code §§18A-5-1 and 18A-5-la require mandatory out-of-school suspension by the principal and 
mandatory expulsion for a period of not less than twelve (12) consecutive months by the county board 
of education for possession of a deadly weapon, battery on a school employee, or sale of a narcotic 
drug. 
Battery on a 
School Employee 

A student will not commit a battery by unlawfully and intentionally making physical 
contact of an insulting or provoking nature with the person of a school employee or 
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Level 4 Behaviors 
causing physical harm to a school employee as outlined in W. Va. Code §61-2-15(b). 
A student who violates this code section w-i4 may be suspended and expelled. 

Felony A student will not commit an act or engage in conduct that would constitute a felony 
under the laws of this state if committed by an adult as outlined in W. Va. Code 
§18A-5-1a(b)(i). Such acts that would constitute a felony include, but are not limited 
to, arson as outlined in W. Va. Code §61-3-1; malicious wounding and unlawful 
wounding, as outlined in W. Va. Code §61-2-9; bomb threat, as outlined in W. Va. 
Code §61-6-17; sexual assault, as outlined in West Virginia Code §61-8B-3; terrorist 
act or false information about a terrorist act, hoax terrorist act, as outlined in W. Va. 
Code §61-6-24; and grand larceny, as outlined in W. Va. Code §61-3-13. The 
principal shall suspend a student from school or from transportation if the principal 
determines the student committed an act or engaged in conduct that would 
constitute a felony. If a student is suspended, the principal may request that the 
superintendent recommend to the board the student be expelled. 

Illegal Substance 
Related 
Behaviors 

A student will not sell or distribute a narcotic drug as defined in W. Va. Code §60A-
1-101 on the premises of an educational facility, at a school-sponsored function, or 
on a school bus. A student guilty of this behavior shall be suspended and expelled. 

A student will not unlawfully possess, use, be under the influence of, distribute, or 
sell any substance containing alcohol, over-the-counter drugs, prescription drugs, 
any other substance included in the Uniform Controlled Substances Act as described 
in W. Va. Code §60A-1-101, et seq., or any paraphernalia intended for the 
manufacture, sale, and/or use of illegal substances in any building/area under the 
control of a county school system, including all activities or events sponsored by the 
county school district. This includes violations of W. Va. 126CSR25A, WVBE Policy 
2422.7, Standards for Basic and Specialized Health Care Procedures, and instances 
of prescription drug abuse. The principal shall suspend a student from school or 
from transportation for possession of a controlled substance governed by the 
Uniform Controlled Substance Act. The principal determines consequences for 
other violations listed herein. 

Possession 
and/or Use of 
Dangerous 
Weapon 

According to W. Va. Code §18A-5-1a(a), a student will not possess a firearm or 
deadly weapon as defined in W. Va. Code §61-7-2, on any school bus, on school 
property, or at any school-sponsored function as defined in W. Va. Code §61-7-11a. 

As defined in W. Va. Code §61-7-2, a "dangerous weapon" means any device 
intended to cause injury or bodily harm, any device used in a threatening manner 
that could cause injury or bodily harm, or any device that is primarily used for self-
protection. Dangerous weapons include, but are not limited to, blackjack, gravity 
knife, knife, knife-like implement, switchblade knife, nunchaku, metallic or false 
knuckles, pistol, revolver, or other firearm. A dangerous weapon may also include 
the use of a legitimate tool, instrument, or equipment as a weapon including, but 
not limited to, pens, pencils, compasses, or combs, with the intent to harm another. 
The student shall be suspended and expelled for violating W. Va. Code §61-7-11a. 

Section 3. Classification of Persistently Dangerous Schools 

The following criteria are set forth to determine whether a school will be classified as a Persistently 
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Dangerous School. Data indicating the number of substantiated inappropriate behaviors will be collected 
using the West Virginia Education Information System (WVEIS) in order to identify and classify a school as 
persistently dangerous. A West Virginia public school will be classified as a Persistently Dangerous School 
on or before August 1 of each year if the school has for two consecutive years substantiated Level 4 
behaviors that exceed 5% of the total number of students enrolled in the school based on the school's 
second month enrollment: 

• battery on a school employee as defined in W. Va. Code §61-2-15; 
• commission of an act that would constitute a felony under the laws of the state on the premises 

of an educational facility, at a school-sponsored function, or on a school bus; 
• possession of a firearm or deadly weapon as defined in W. Va. Code §61-7-2 on the premises of 

an educational facility, at a school-sponsored function, or on a school bus; or 
• sale of a narcotic drug as defined in W. Va. Code §60A-1-101 on the premises of an educational 

facility, at a school-sponsored function, or on a school bus. 

WVDE Requirements Related to Persistently Dangerous Schools: 
• provide targeted technical assistance to any school that has for two consecutive years 

substantiated Level 4 behaviors that exceed 3.75% of the total number of students enrolled in the 
school, based on the school's second month enrollment. 

A student attending a school identified as persistently dangerous or who becomes a victim of a violent 
criminal offense, as determined by State law, while in or on the grounds of a public school that the student 
attends or while attending a school-sponsored activity, shall be allowed to attend an alternative setting 
as determined by the county school system. 

Section 4. Use of Physical Punishment Prohibited 

W. Va. Code §18A-5-1(e) prohibits school employees from using corporal (bodily) punishment on any 
student. No physical punishment of any kind can be inflicted upon a student. This includes: 

• hitting or striking a student on their physical person; 
• requiring physical activity as a punishment (this does not apply to physical activity within the 

structure and context of extracurricular activities); 
• use of noxious stimuli (e.g., pepper spray), denial of food or water, or other negative physical 

actions to control behavior; and 
• seclusion - a removal in which a student is left unsupervised in any space as an intervention or 

consequence to inappropriate behavior. 

Section 5. Use of Restraint 

Restraint, reasonable force, may be used to prevent a student from hurting himself/herself or any other 
person or property. Behavior interventions and support practices must be implemented in such a way as 
to protect the health and safety of the student and others. When the use of physical restraint is necessary, 
the following guidelines must be followed: 

• shall be limited to the use of such reasonable force as is necessary to address the emergency; 
• shall not restrict breathing (e.g. prone restraint); place pressure or weight on the chest, lungs, 

sternum, diaphragm, back, neck, or throat; or cause physical harm; 
• shall be discontinued at the point at which the emergency no longer exists; 
• shall be implemented in such a way as to protect the health and safety of the student and others; 
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and 
• shall not deprive the student of basic human necessities. 

Appropriate (intended use) utilization of mechanical restraints, such as seat belts or feeding tables, when 
applied for their intended purpose is not prohibited. The application of mechanical restraint is prohibited 
as an intervention or consequence for inappropriate behavior. 

A core team of personnel in each school, including an administrator designee and any general or special 
education personnel likely to use restraint, must be trained annually in the use of: 

• nationally recognized restraint process, and 
• current professionally accepted practices and standards regarding behavior interventions and 

supports including prevention and de-escalation techniques. 

Any non-trained personnel called upon to use restraint in an emergency must receive training within 30 
days following the use of restraint if the principal determines the situation is likely to reoccur. 

Comprehensive documentation and immediate notification of restraint usage is required. 

Time Requirement Documentation/Notification 
Within one hour following 
the use of restraint 

The principal/designee must be provided verbal and written description 
of the restraint process used on a given student. 

Same day A good faith effort shall be made to verbally notify the parent or guardian 
of the restraint process used. 

Within one school day Written notification of the use of restraint must be: 
• provided to the parent or guardian, and 
• included in the student's official school record. 

The written notification includes: 
• name of the student; 
• name of the staff member(s) administering the restraint; 
• date of the restraint and the time the restraint began and ended; 
• location of the restraint; 
• narrative that describes antecedents, triggers, problem 

behavior(s), rationale for application of the restraint, and the 
efforts made to de-escalate the situation and alternatives to 
restraint that were attempted; and 

• documentation of all parental/guardian contact and notification 
efforts. 

This notification must be available to determine if the student's behavior 
impacts the student's learning and/or the creation of or revision to a 
behavior plan. 

Section 6. Collaboration with Law Enforcement 

Police can enter schools if they suspect a crime has been committed, have a warrant for an arrest or 
search, or if their assistance has been requested by school officials. It is the duty of the school officials, 
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Section 6.  Collaboration with Law Enforcement 
 
Police can enter schools if they suspect a crime has been committed, have a warrant for an arrest or 
search, or if their assistance has been requested by school officials.  It is the duty of the school officials, 
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teachers, and students to cooperate with the police and each other to ensure that the rights of all involved 
persons are respected. 

Prevention Resource Officers (PRO). PRO are certified police officers, working fulltime within a public 
school. The PRO duties, salary, and responsibilities should be determined through an agreement with the 
county board of education and the authorized police department. The principal is the immediate 
supervisor while the PRO officer is present in the school. There may be a time during the course of PRO 
duties when the officer's position as law enforcement would take precedence. 

Police Conducting an Investigation in the School. When a student is questioned by the police or by school 
officials in the presence of the police, the school administration and police must cooperate to ensure the 
privacy of the student is protected. It is the police officer's responsibility to ensure the student's 
constitutional rights are not violated and to determine if the student's parent or guardian, or lawyer 
should be contacted prior to questioning. The officer must also determine when the use of restraints is 
necessary to control an unruly student to prevent the student from harming him/herself or others during 
questioning. 

W. Va. Code §49-4-701 specifies that statements made by a student under the age of fourteen, while 
being questioned by law enforcement officials, cannot be used in a court proceeding unless his/her lawyer 
is present. Statements made by students who are fourteen or fifteen years old cannot be used in a court 
proceeding unless their lawyers are present or a parent or guardian is present and, the parent or guardian 
has been informed of the student's rights. 

Chapter 3 
PROCEDURES FOR ADDRESSING ALLEGATIONS 

OF INAPPROPRIATE BEHAVIORS 

Section 1. Procedures for Reporting Complaints of Inappropriate Behavior 

School employees are responsible for assuring a safe and supportive school climate and culture. When 
incidents of inappropriate behavior are witnessed by school staff, the behavior shall be addressed 
consistently as outlined in this policy. 

Inappropriate behaviors observed by students or guests must be reported to the appropriate personnel 
for action to be taken according to county policy. 

County boards of education shall develop procedures to assure that any person who believes he or she is 
a victim or witness to a violation of Policy 4373 has an identified mechanism to report the alleged acts 
immediately to the appropriate official(s) designated by the county. These procedures do not deny the 
right of any individual to pursue other avenues of recourse which may include filing charges with the West 
Virginia Human Rights Commission, initiating civil action, or seeking redress under the state criminal 
statutes and/or federal law. 

County boards of education shall develop appropriate procedures for investigating, reporting, responding, 
and determining consequences for the failure of an employee to appropriately respond to violations of 
Policy 4373, in accordance with W. Va. §126CSR142, Policy 5310, Performance Evaluation of School 
Personnel, in a manner that promotes understanding and respect. 
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teachers, and students to cooperate with the police and each other to ensure that the rights of all involved 
persons are respected. 
 
Prevention Resource Officers (PRO). PRO are certified police officers, working fulltime within a public 
school.  The PRO duties, salary, and responsibilities should be determined through an agreement with the 
county board of education and the authorized police department.  The principal is the immediate 
supervisor while the PRO officer is present in the school.  There may be a time during the course of PRO 
duties when the officer’s position as law enforcement would take precedence. 
 
Police Conducting an Investigation in the School.  When a student is questioned by the police or by school 
officials in the presence of the police, the school administration and police must cooperate to ensure the 
privacy of the student is protected.  It is the police officer’s responsibility to ensure the student’s 
constitutional rights are not violated and to determine if the student’s parent or guardian, or lawyer 
should be contacted prior to questioning.  The officer must also determine when the use of restraints is 
necessary to control an unruly student to prevent the student from harming him/herself or others during 
questioning. 
 
W. Va. Code §49-4-701 specifies that statements made by a student under the age of fourteen, while 
being questioned by law enforcement officials, cannot be used in a court proceeding unless his/her lawyer 
is present.  Statements made by students who are fourteen or fifteen years old cannot be used in a court 
proceeding unless their lawyers are present or a parent or guardian is present and, the parent or guardian 
has been informed of the student’s rights.   
 
 

Chapter 3 
PROCEDURES FOR ADDRESSING ALLEGATIONS 

OF INAPPROPRIATE BEHAVIORS 
 
Section 1.  Procedures for Reporting Complaints of Inappropriate Behavior 
 
School employees are responsible for assuring a safe and supportive school climate and culture.  When 
incidents of inappropriate behavior are witnessed by school staff, the behavior shall be addressed 
consistently as outlined in this policy.   
 
Inappropriate behaviors observed by students or guests must be reported to the appropriate personnel 
for action to be taken according to county policy. 
 
County boards of education shall develop procedures to assure that any person who believes he or she is 
a victim or witness to a violation of Policy 4373 has an identified mechanism to report the alleged acts 
immediately to the appropriate official(s) designated by the county.  These procedures do not deny the 
right of any individual to pursue other avenues of recourse which may include filing charges with the West 
Virginia Human Rights Commission, initiating civil action, or seeking redress under the state criminal 
statutes and/or federal law.  
 
County boards of education shall develop appropriate procedures for investigating, reporting, responding, 
and determining consequences for the failure of an employee to appropriately respond to violations of 
Policy 4373, in accordance with W. Va. §126CSR142, Policy 5310, Performance Evaluation of School 
Personnel, in a manner that promotes understanding and respect. 
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County boards of education and the WVDE shall develop procedures to assure that any person who 
believes he or she has been the victim or a witness of religious, ethnic, racial or sexual harassment, or 
violence by a student, teacher, administrator, or other school personnel toward a student, teacher, 
administrator, or other school personnel has an identified mechanism to report the alleged acts 
immediately to an appropriate official(s) designated in county policy. These procedures do not deny the 
right of any individual to pursue other avenues of recourse which may include filing charges with the West 
Virginia Human Rights Commission, initiating civil action, or seeking redress under the state criminal 
statutes and/or federal law. 

All alleged incidents of harassment or violence observed by faculty or staff must be reported to the 
appropriate official(s) and appropriate action should be taken as specified in Section 2 of this chapter. 

Section 2. Procedures for Investigating Allegations of Inappropriate Behavior 

The county designee shall immediately undertake or authorize an investigation upon receipt of a report 
or complaint. The investigation may be conducted by school/county officials, or by a third party 
designated by the county school system. 

The investigation must, at a minimum, consist of personal interviews with the complainant, the 
individual(s) against whom the complaint is filed, and others who may have knowledge of the alleged 
incident(s) or circumstances within the complaint. The investigation may also consist of any other 
methods and review of circumstances deemed pertinent by the investigator. 

When a student is to be interviewed pursuant to a Level 3 or 4 behavior, a reasonable effort shall be made 
to contact the student's parent or guardian, and invite them to be present during the interview, provided 
such notification does not compromise overall school/student safety. Parental/guardian notification is 
encouraged at Level 2 and discretionary at Level 1. 

The principal shall: 
• determine whether the alleged conduct constitutes a violation of this policy; 
• take immediate and reasonable steps to protect the complainant, students, teachers, 

administrators, or other personnel pending completion of an investigation; and 
• assure that the investigation will be completed as soon as practicable but no later than ten school 

days following the reported violation. 

Upon completion of the investigation: 
• a report shall be provided to the principal which includes a determination of whether the 

allegations have been substantiated as factual and whether they appear to be violations of this 
policy; 

• the report shall be recorded and filed at the county/school level as determined in county policy; 
and 

• the conclusion of the investigation will be reported in writing to the complainant or his/her legal 
guardian by the principal or his/her designee. 

Confidentiality of the filing of complaints, the identity of subjects and witnesses, and any action taken as 
a result of such complaint is essential to the effectiveness of this policy. Only those individuals necessary 
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County boards of education and the WVDE shall develop procedures to assure that any person who 
believes he or she has been the victim or a witness of religious, ethnic, racial or sexual harassment, or 
violence by a student, teacher, administrator, or other school personnel toward a student, teacher, 
administrator, or other school personnel has an identified mechanism to report the alleged acts 
immediately to an appropriate official(s) designated in county policy.  These procedures do not deny the 
right of any individual to pursue other avenues of recourse which may include filing charges with the West 
Virginia Human Rights Commission, initiating civil action, or seeking redress under the state criminal 
statutes and/or federal law.  
 
All alleged incidents of harassment or violence observed by faculty or staff must be reported to the 
appropriate official(s) and appropriate action should be taken as specified in Section 2 of this chapter. 
 
Section 2.  Procedures for Investigating Allegations of Inappropriate Behavior 
 
The county designee shall immediately undertake or authorize an investigation upon receipt of a report 
or complaint.  The investigation may be conducted by school/county officials, or by a third party 
designated by the county school system. 
 
The investigation must, at a minimum, consist of personal interviews with the complainant, the 
individual(s) against whom the complaint is filed, and others who may have knowledge of the alleged 
incident(s) or circumstances within the complaint.  The investigation may also consist of any other 
methods and review of circumstances deemed pertinent by the investigator. 
 
When a student is to be interviewed pursuant to a Level 3 or 4 behavior, a reasonable effort shall be made 
to contact the student’s parent or guardian, and invite them to be present during the interview, provided 
such notification does not compromise overall school/student safety.  Parental/guardian notification is 
encouraged at Level 2 and discretionary at Level 1. 
 
The principal shall: 

 determine whether the alleged conduct constitutes a violation of this policy; 
 take immediate and reasonable steps to protect the complainant, students, teachers, 

administrators, or other personnel pending completion of an investigation; and 
 assure that the investigation will be completed as soon as practicable but no later than ten school 

days following the reported violation. 
 

Upon completion of the investigation: 
 a report shall be provided to the principal which includes a determination of whether the 

allegations have been substantiated as factual and whether they appear to be violations of this 
policy; 

 the report shall be recorded and filed at the county/school level as determined in county policy; 
and 

 the conclusion of the investigation will be reported in writing to the complainant or his/her legal 
guardian by the principal or his/her designee. 

 
Confidentiality of the filing of complaints, the identity of subjects and witnesses, and any action taken as 
a result of such complaint is essential to the effectiveness of this policy. Only those individuals necessary 
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for the investigation and resolution shall be provided information. Violations of confidentiality may itself 
be grounds for disciplinary action. 

County boards of education and the WVDE shall develop procedures following the above guidelines to 
investigate complaints of religious/ethnic, racial or sexual harassment or violence by a student, teacher, 
administrator or other school personnel of the county board of education. For the WVDE, the State 
Superintendent of Schools shall take the place of the Principal. 

Section 3. Procedures to Prevent Reprisal 

The county board of education shall develop discipline procedures to take appropriate action against any 
student or employee who retaliates against any person who reports alleged violations or any person who 
testifies, assists, or participates in an investigation, or who testifies, assists, or participates in a proceeding 
or hearing relating to such violations. Retaliation includes, but is not limited to, any form of intimidation, 
reprisal, or harassment. Likewise, the county board of education shall develop a disciplinary process to 
take appropriate action against any student, administrator, or other school employee who falsely reports 
violations of this policy. 

Chapter 4 
PROCEDURES FOR TAKING ACTION ON 

SUBSTANTIATED INAPPROPRIATE BEHAVIORS 

Section 1. Interventions and Consequences of Inappropriate Behavior 

Inappropriate behavior should be addressed with meaningful interventions and consequences that strive 
to improve future behavior. School administrators and staff shall exhaust all available school and 
community resources to provide appropriate school-based interventions designed to keep students in 
school and engaged in instruction. Out-of-school suspension strategies should be used sparingly and shall 
never deny a student access to instructional material and information necessary to maintain academic 
progress. Out-of-school suspension is not a recommended consequence or intervention for Level 1 and 2 
behaviors; however, the determination of interventions and consequences is at the discretion of the 
school administrator, with input considered from teachers/service personnel, for Levels 1, 2 and 3. 
Specific Level 3 behaviors mentioned in code shall be referred directly to the appropriate administrator 
because of the serious/unlawful nature of the misconduct. 

In determining the appropriate intervention and/or consequence in response to a Level 1 or 2 eF-3-
behavior, the principal, county superintendent, and/or local county board of education should consider: 

• the surrounding circumstances; 
• the nature of the behavior; 
• past incidents or continuing patterns of behavior; and 
• the relationships between the parties involved and the context in which the alleged incidents 

occurred. 

Section 2. Guidelines for Specific Responses to Inappropriate Behavior 

Exclusion. According to W. Va. Code §18A-5-1, a teacher or bus driver may exclude from a classroom or 
bus any student who is guilty of disorderly conduct; interferes with the orderly educational process; 
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for the investigation and resolution shall be provided information. Violations of confidentiality may itself 
be grounds for disciplinary action.  
 
County boards of education and the WVDE shall develop procedures following the above guidelines to  
investigate complaints of religious/ethnic, racial or sexual harassment or violence by a student, teacher, 
administrator or other school personnel of the county board of education.  For the WVDE, the State 
Superintendent of Schools shall take the place of the Principal. 
 
Section 3.  Procedures to Prevent Reprisal 
 
The county board of education shall develop discipline procedures to take appropriate action against any 
student or employee who retaliates against any person who reports alleged violations or any person who 
testifies, assists, or participates in an investigation, or who testifies, assists, or participates in a proceeding 
or hearing relating to such violations.  Retaliation includes, but is not limited to, any form of intimidation, 
reprisal, or harassment.  Likewise, the county board of education shall develop a disciplinary process to 
take appropriate action against any student, administrator, or other school employee who falsely reports 
violations of this policy. 
 
 

Chapter 4 
PROCEDURES FOR TAKING ACTION ON  

SUBSTANTIATED INAPPROPRIATE BEHAVIORS 
 
Section 1.  Interventions and Consequences of Inappropriate Behavior 
 
Inappropriate behavior should be addressed with meaningful interventions and consequences that strive 
to improve future behavior.  School administrators and staff shall exhaust all available school and 
community resources to provide appropriate school-based interventions designed to keep students in 
school and engaged in instruction.  Out-of-school suspension strategies should be used sparingly and shall 
never deny a student access to instructional material and information necessary to maintain academic 
progress.  Out-of-school suspension is not a recommended consequence or intervention for Level 1 and 2 
behaviors; however, the determination of interventions and consequences is at the discretion of the 
school administrator, with input considered from teachers/service personnel, for Levels 1, 2 and 3.  
Specific Level 3 behaviors mentioned in code shall be referred directly to the appropriate administrator 
because of the serious/unlawful nature of the misconduct.  
 
In determining the appropriate intervention and/or consequence in response to a Level 1 or 2 or 3  
behavior, the principal, county superintendent, and/or local county board of education should consider: 

 the surrounding circumstances; 
 the nature of the behavior; 
 past incidents or continuing patterns of behavior; and 
 the relationships between the parties involved and the context in which the alleged incidents 

occurred. 
 
Section 2.  Guidelines for Specific Responses to Inappropriate Behavior 
 
Exclusion.  According to W. Va. Code §18A-5-1, a teacher or bus driver may exclude from a classroom or 
bus any student who is guilty of disorderly conduct; interferes with the orderly educational process; 
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threatens, abuses, or otherwise intimidates a school employee or student; willfully disobeys a school 
employee; or directs abusive or profane language at a school employee. Any student excluded shall be 
placed under the control of the principal of the school or a designee. 

The excluded student may be admitted to the classroom or school bus only when the principal, or a 
designee, provides written certification to the teacher that the student may be readmitted and specifies 
the specific type of disciplinary action, if any, that was taken. If the principal finds that disciplinary action 
is warranted, he or she shall provide written and, if possible, telephonic notice of the action to the parent 
or guardian. 

When a student is excluded from a classroom or a school bus two times in one semester, and after 
exhausting all reasonable methods of classroom discipline provided in the school discipline plan, the 
student may be readmitted to the classroom or the school bus only after the principal, teacher and, if 
possible, the parent or guardian of the student have held a conference to discuss the student's disruptive 
behavior patterns and agree on a course of action. If they are not present at the conference then the 
parent or guardian must be notified of the course of action. Thereafter, if the student's disruptive behavior 
persists, upon the teacher's request, the principal may, to the extent feasible, transfer the student to 
another setting. 

Bus drivers must follow the guidelines outlined in W. Va. §126CSR92, Policy 4336, West Virginia School 
Bus Transportation Policy and Procedures Manual. When the bus driver excludes a student from the 
school bus, the driver shall notify the student and the student's principal. The principal/designee shall 
notify the student's parent or guardian. All students shall be transported until the parent or guardian has 
been properly notified of the exclusion. The principal/designee shall notify the parent or guardian when 
the child may resume riding the bus. If the inappropriate behavior persists, the student may have his/her 
rights to transportation services suspended for the remainder of the year, to the extent feasible. 

Suspension. The purpose of suspension is to protect the students, school personnel and property, the 
educational environment, and the orderly process of the school. Suspension is considered a temporary 
solution to an inappropriate behavior until the problem that caused the suspension is corrected. The 
length of a suspension should be short, usually one to three school days, but may extend to ten school 
days. 

Suspension typically takes one of two forms: 
• In-School Suspension. Student is temporarily removed from the classroom(s) for disciplinary 

reasons but remains under the direct supervision of school personnel and continues to receive 
instructional support. Direct supervision means school personnel are physically in the same 
location as the student(s) under their supervision. Settings may include other locations within the 
school building or removal to another school, such as an alternative school, provided the student 
remains under direct supervision of school personnel. 

• Out-of-School Suspension. Student is temporarily removed from the school for disciplinary 
reasons to another setting pursuant to W. Va. Code §18A-5-la (e.g., home, community setting). 
This includes both removals in which no Individual Education Plan (IEP) services are provided 
because the removal is 10 days or less, as well as removals in which the student continues to 
receive services according to his/her IEP. The student is not under direct supervision of school 
personnel as defined under in-school suspension. 

A student is entitled to an informal hearing when faced with an out-of-school suspension of 10 days or 
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threatens, abuses, or otherwise intimidates a school employee or student; willfully disobeys a school 
employee; or directs abusive or profane language at a school employee.  Any student excluded shall be 
placed under the control of the principal of the school or a designee.  
 
The excluded student may be admitted to the classroom or school bus only when the principal, or a 
designee, provides written certification to the teacher that the student may be readmitted and specifies 
the specific type of disciplinary action, if any, that was taken. If the principal finds that disciplinary action 
is warranted, he or she shall provide written and, if possible, telephonic notice of the action to the parent 
or guardian.  
 
When a student is excluded from a classroom or a school bus two times in one semester, and after 
exhausting all reasonable methods of classroom discipline provided in the school discipline plan, the 
student may be readmitted to the classroom or the school bus only after the principal, teacher and, if 
possible, the parent or guardian of the student have held a conference to discuss the student's disruptive 
behavior patterns and agree on a course of action.  If they are not present at the conference then the 
parent or guardian must be notified of the course of action. Thereafter, if the student's disruptive behavior 
persists, upon the teacher's request, the principal may, to the extent feasible, transfer the student to 
another setting. 
 
Bus drivers must follow the guidelines outlined in W. Va. §126CSR92, Policy 4336, West Virginia School 
Bus Transportation Policy and Procedures Manual.  When the bus driver excludes a student from the 
school bus, the driver shall notify the student and the student’s principal.  The principal/designee shall 
notify the student’s parent or guardian.  All students shall be transported until the parent or guardian has 
been properly notified of the exclusion.  The principal/designee shall notify the parent or guardian when 
the child may resume riding the bus.  If the inappropriate behavior persists, the student may have his/her 
rights to transportation services suspended for the remainder of the year, to the extent feasible. 
 
Suspension.  The purpose of suspension is to protect the students, school personnel and property, the 
educational environment, and the orderly process of the school.  Suspension is considered a temporary 
solution to an inappropriate behavior until the problem that caused the suspension is corrected.  The 
length of a suspension should be short, usually one to three school days, but may extend to ten school 
days. 
 
Suspension typically takes one of two forms: 

 In-School Suspension. Student is temporarily removed from the classroom(s) for disciplinary 
reasons but remains under the direct supervision of school personnel and continues to receive 
instructional support.  Direct supervision means school personnel are physically in the same 
location as the student(s) under their supervision.  Settings may include other locations within the 
school building or removal to another school, such as an alternative school, provided the student 
remains under direct supervision of school personnel. 

 Out-of-School Suspension. Student is temporarily removed from the school for disciplinary 
reasons to another setting pursuant to W. Va. Code §18A-5-1a (e.g., home, community setting).  
This includes both removals in which no Individual Education Plan (IEP) services are provided 
because the removal is 10 days or less, as well as removals in which the student continues to 
receive services according to his/her IEP.  The student is not under direct supervision of school 
personnel as defined under in-school suspension. 

 
A student is entitled to an informal hearing when faced with an out-of-school suspension of 10 days or 
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less. At this hearing, the principal must explain why the student is being suspended, and the student must 
be given the opportunity to present reasons why she/he should not be suspended. However, a student 
whose conduct is detrimental to the safety of the school may be suspended immediately and a hearing 
held as soon as practical after the suspension. Other procedures the school must follow when dealing 
with out-of-school suspensions are outlined in W. Va. Code §18A-5-1 and §18A-5-la and include: 

• parent or guardian must be notified promptly in all cases of suspension; 
• county superintendent or designee must be notified, preferably in writing, of the time and 

conditions pertaining to the suspension; 
• student may not participate in any school-sponsored activities and is not permitted on school 

grounds during the period of suspension; or 
• student may not be suspended from school solely for not attending class. 

An out-of-school suspension of more than 10 days requires a formal hearing before the county board of 
education. The school and county must adhere to the following procedures as outlined in W. Va. Code 
§18A-5-1 and §18A-5-la when dealing with suspensions of more than 10 days: 

• parents or guardian must be informed in writing of the charges against their child, including a 
summary of the evidence upon which the charges are based; 

• upon the student's parent or guardian's request, a formal hearing must be scheduled before the 
county board of education; 

• students are entitled to be represented or advised during the proceedings by a person or persons 
of their choosing, including legal counsel; and 

• students are entitled to be given reasonable time to prepare for the hearing. 

Expulsion. The county superintendent, upon recommendation by the principal, may recommend that a 
county board of education expel a student from school if the student's conduct is judged to be detrimental 
to the progress and general conduct of the school. In all cases involving expulsion, the student is entitled 
to formal due process procedures. These procedures are outlined in W. Va. Code §18A-5-1 and §18A-5-
la. 

W. Va. Code §18A-5-1 and §18A-5-la requires mandatory out-of-school suspension by the principal and 
mandatory expulsion for a period of not less than twelve consecutive months by the county board of 
education for: possession of a deadly weapon, battery of a school employee, or sale of a narcotic drug. 
Procedures that must be followed when dealing with an expulsion include: 

• the student and parent or guardian must be given a written statement of the specific charges 
against the student; 

• the county board of education must hold a hearing regarding the recommended expulsion; 
• the student and parent or guardian must be given a written notice of the time and place of the 

county board of education hearing at which the expulsion will be considered. This notice must be 
given far enough in advance for the student to have time to prepare an adequate defense against 
the charges; 

• the student and parent or guardian have the right to be present at the county board of education 
hearing and to defend against the charges; 

• the student has the right to be represented by an attorney at the hearing at his/her own expense; 
• the student has the right to present witnesses on his/her behalf, to hear the testimony of 

witnesses against him/her, and to question the witnesses against him/her; 
• if the board of education decides that the charges against a student do not warrant his/her 

expulsion from school, the student may remain in school or return to school without being 
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less.  At this hearing, the principal must explain why the student is being suspended, and the student must 
be given the opportunity to present reasons why she/he should not be suspended.  However, a student 
whose conduct is detrimental to the safety of the school may be suspended immediately and a hearing 
held as soon as practical after the suspension.  Other procedures the school must follow when dealing 
with out-of-school suspensions are outlined in W. Va. Code §18A-5-1 and §18A-5-1a and include: 

 parent or guardian must be notified promptly in all cases of suspension; 
 county superintendent or designee must be notified, preferably in writing, of the time and 

conditions pertaining to the suspension; 
 student may not participate in any school-sponsored activities and is not permitted on school 

grounds during the period of suspension; or  
 student may not be suspended from school solely for not attending class. 

 
An out-of-school suspension of more than 10 days requires a formal hearing before the county board of 
education.  The school and county must adhere to the following procedures as outlined in W. Va. Code 
§18A-5-1 and §18A-5-1a when dealing with suspensions of more than 10 days: 

 parents or guardian must be informed in writing of the charges against their child, including a 
summary of the evidence upon which the charges are based; 

 upon the student’s parent or guardian’s request, a formal hearing must be scheduled before the 
county board of education; 

 students are entitled to be represented or advised during the proceedings by a person or persons 
of their choosing, including legal counsel; and  

 students are entitled to be given reasonable time to prepare for the hearing. 
 
Expulsion.  The county superintendent, upon recommendation by the principal, may recommend that a 
county board of education expel a student from school if the student’s conduct is judged to be detrimental 
to the progress and general conduct of the school.  In all cases involving expulsion, the student is entitled 
to formal due process procedures.  These procedures are outlined in W. Va. Code §18A-5-1 and §18A-5-
1a. 
 
W. Va. Code §18A-5-1 and §18A-5-1a requires mandatory out-of-school suspension by the principal and 
mandatory expulsion for a period of not less than twelve consecutive months by the county board of 
education for:  possession of a deadly weapon, battery of a school employee, or sale of a narcotic drug.  
Procedures that must be followed when dealing with an expulsion include: 

 the student and parent or guardian must be given a written statement of the specific charges 
against the student; 

 the county board of education must hold a hearing regarding the recommended expulsion; 
 the student and parent or guardian must be given a written notice of the time and place of the 

county board of education hearing at which the expulsion will be considered. This notice must be 
given far enough in advance for the student to have time to prepare an adequate defense against 
the charges; 

 the student and parent or guardian have the right to be present at the county board of education 
hearing and to defend against the charges; 

 the student has the right to be represented by an attorney at the hearing at his/her own expense; 
 the student has the right to present witnesses on his/her behalf, to hear the testimony of 

witnesses against him/her, and to question the witnesses against him/her; 
 if the board of education decides that the charges against a student do not warrant his/her 

expulsion from school, the student may remain in school or return to school without being 
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subjected to punishment or harassment; 
• in all expulsion hearings, facts shall be found by a preponderance of the evidence; 
• expulsion by the board of education is final. However, if a student or parent or guardian believes 

that the student was not given procedural due process, he/she may appeal to the State 
Superintendent of Schools. If the State Superintendent of Schools finds that the board's decision 
to expel the student was properly made, then the expulsion will stand unless overturned by a 
court. 

Section 3. Considerations for Transferring Students with Expulsions 

Students who have been suspended or expelled from a public or private school in West Virginia or another 
state, currently residing within the county, may not be denied enrollment in the county school system 
unless determined to be a "dangerous student" under the procedures set forth in W. Va. Code §18A-5-
la. County superintendents may, in their discretion, determine the appropriate educational placement, 
including alternative education services, for these students (State Superintendent of Schools' 
Interpretation of January 26, 2007). 

Section 4. Considerations for Students with Disabilities, Students not yet Determined Eligible for Special 
Education, and Students with 504 Plans 

Refer to Policy 2419, Chapter 7 for specific guidelines related to protections which may be warranted for 
students with disabilities, students not yet determined eligible for special education (i.e., students 
currently engaged in the eligibility process beginning with a Student Assistance Team referral), or students 
with 504 plans. 

Section 5. Procedures for Reporting Action on Substantiated Incidents 

Schools shall accurately track incidents of inappropriate behavior in order to utilize data for school 
climate/culture improvement efforts and to create documentation to support actions taken to intervene 
in inappropriate behavior patterns. The WVEIS provides schools with the platform to report all incidents 
of inappropriate behavior at the classroom level and above. The primary value of this data rests at the 
school and county level and is necessary for development and monitoring of Policy 4373. All inappropriate 
behaviors as described in Chapter 2 Section 2, Levels 1, 2, 3, and 4 shall be reported through: 

• teacher-level documentation of inappropriate behavior leading to interventions, consequences, 
and/or referrals to the principal; 

• Principal-level WVEIS data entry of teacher level documentation and administrative disciplinary 
actions. This data shall be entered by the principal and/or other authorized staff; or 

• county superintendent-level WVEIS data entry of county board of education actions resulting 
from expulsion hearings. This data shall be entered by the county superintendent and/or other 
authorized staff. 

Incidents of inappropriate behaviors reported into WVEIS in accordance with this policy will be used by 
the WVDE to comply with federal and state reporting requirements. 

Section 6. Conflict Resolution Process 

If someone believes that a county board of education has violated the procedural rights set forth in this 
policy, the person may follow the appeal procedures outlined in W. Va. 126CSR188, WVBE Policy 7211, 
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subjected to punishment or harassment; 
 in all expulsion hearings, facts shall be found by a preponderance of the evidence;  
 expulsion by the board of education is final.  However, if a student or parent or guardian believes 

that the student was not given procedural due process, he/she may appeal to the State 
Superintendent of Schools.  If the State Superintendent of Schools finds that the board's decision 
to expel the student was properly made, then the expulsion will stand unless overturned by a 
court. 

 
Section 3.  Considerations for Transferring Students with Expulsions 
 
Students who have been suspended or expelled from a public or private school in West Virginia or another 
state, currently residing within the county, may not be denied enrollment in the county school system 
unless determined to be a “dangerous student” under the procedures set forth in W. Va. Code §18A-5-
1a.  County superintendents may, in their discretion, determine the appropriate educational placement, 
including alternative education services, for these students (State Superintendent of Schools’ 
Interpretation of January 26, 2007). 
 
Section 4.  Considerations for Students with Disabilities, Students not yet Determined Eligible for Special 
Education, and Students with 504 Plans 
 
Refer to Policy 2419, Chapter 7 for specific guidelines related to protections which may be warranted for 
students with disabilities, students not yet determined eligible for special education (i.e., students 
currently engaged in the eligibility process beginning with a Student Assistance Team referral), or students 
with 504 plans.  
 
Section 5.  Procedures for Reporting Action on Substantiated Incidents 
 
Schools shall accurately track incidents of inappropriate behavior in order to utilize data for school 
climate/culture improvement efforts and to create documentation to support actions taken to intervene 
in inappropriate behavior patterns.  The WVEIS provides schools with the platform to report all incidents 
of inappropriate behavior at the classroom level and above.  The primary value of this data rests at the 
school and county level and is necessary for development and monitoring of Policy 4373.  All inappropriate 
behaviors as described in Chapter 2 Section 2, Levels 1, 2, 3, and 4 shall be reported through: 

 teacher-level documentation of inappropriate behavior leading to interventions, consequences, 
and/or referrals to the principal; 

 Principal-level WVEIS data entry of teacher level documentation and administrative disciplinary 
actions.  This data shall be entered by the principal and/or other authorized staff; or  

 county superintendent-level WVEIS data entry of county board of education actions resulting 
from expulsion hearings.  This data shall be entered by the county superintendent and/or other 
authorized staff.    

 
Incidents of inappropriate behaviors reported into WVEIS in accordance with this policy will be used by 
the WVDE to comply with federal and state reporting requirements.   
 
Section 6.  Conflict Resolution Process 
 
If someone believes that a county board of education has violated the procedural rights set forth in this 
policy, the person may follow the appeal procedures outlined in W. Va. 126CSR188, WVBE Policy 7211, 
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Conflict Resolution Process for Citizens (Policy 7211). The procedures set forth in this policy are not 
deemed to be a precondition to seeking relief in some other forum, nor do they address personal 
complaints against a school employee. 

Chapter 5 
ALTERNATIVE EDUCATION REQUIREMENTS FOR DISRUPTIVE STUDENTS 

W. Va. Code §18-5-19 provides for the creation of alternative education programs to allow for the 
provision of a free and appropriate education to students whose disruptive behavior has caused them to 
be removed from the regular classroom/school setting. Nothing in this manual precludes county boards 
of education from operating alternative education programs for non-disruptive students. The guidelines 
in this manual apply solely to alternative education programs for disruptive students. The State 
Superintendent of School's approval of the county alternative education policies and procedures is 
required for authorization to operate an alternative education program under these regulations. 

Alternative education program is a temporarily authorized departure from the regular school program 
designed to provide educational and social development for students whose disruptive behavior places 
them at risk of not succeeding in the traditional school structures and in adult life without positive 
interventions. These programs provide a safe and orderly learning environment for the education of all 
students in West Virginia public schools and meet the educational needs of disruptive students. 

Alternative education programs for disruptive students encompass a range of program options such as: 
• in-school suspension; 
• a separate part-time or full-time alternative education classroom; 
• a school-within-a-school; 
• a school at an alternative site; 
• an afterschool class/night school program; or 
• a combination academic/work-based program. 

County boards of education shall have flexibility in developing the type or types of alternative education 
program options needed to meet the needs of disruptive students in the county. County boards of 
education may request a waiver of State Board of Education policies and regulations in the development 
and operation of alternative education programs. Such a waiver request does not have to be submitted 
in accordance with the procedures for requesting waivers stipulated under W. Va. Code §18-5A-3, but 
may be submitted directly to the State Superintendent of Schools. 

Program flexibility does not extend to modifying the provisions of Policy 2419 in providing alternative 
education programs for students with exceptionalities or Section 504 of the Rehabilitation Act of 1973. 

Section 1. Policies and Procedure 

County boards of education policies and procedures shall include, but are not limited to the: 
• goals of the program; 
• eligibility criteria and process for placement of students in the program as determined by Student 

Assistance Team as defined by W. Va. 126CSR42, WVBE Policy 2510, Assuring the Quality of 
Education: Regulations for Education Programs (Policy 2510); 

• involvement of parent or guardian and community agencies; 
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Conflict Resolution Process for Citizens (Policy 7211). The procedures set forth in this policy are not 
deemed to be a precondition to seeking relief in some other forum, nor do they address personal 
complaints against a school employee. 
 

Chapter 5 
ALTERNATIVE EDUCATION REQUIREMENTS FOR DISRUPTIVE STUDENTS 

 
 W. Va. Code §18-5-19 provides for the creation of alternative education programs to allow for the 
provision of a free and appropriate education to students whose disruptive behavior has caused them to 
be removed from the regular classroom/school setting.  Nothing in this manual precludes county boards 
of education from operating alternative education programs for non-disruptive students.  The guidelines 
in this manual apply solely to alternative education programs for disruptive students.  The State 
Superintendent of School's approval of the county alternative education policies and procedures is 
required for authorization to operate an alternative education program under these regulations. 
 
Alternative education program is a temporarily authorized departure from the regular school program 
designed to provide educational and social development for students whose disruptive behavior places 
them at risk of not succeeding in the traditional school structures and in adult life without positive 
interventions.  These programs provide a safe and orderly learning environment for the education of all 
students in West Virginia public schools and meet the educational needs of disruptive students. 
 
Alternative education programs for disruptive students encompass a range of program options such as: 

 in-school suspension;  
 a separate part-time or full-time alternative education classroom; 
 a school-within-a-school; 
 a school at an alternative site; 
 an afterschool class/night school program; or 
 a combination academic/work-based program.  

 
County boards of education shall have flexibility in developing the type or types of alternative education 
program options needed to meet the needs of disruptive students in the county.  County boards of 
education may request a waiver of State Board of Education policies and regulations in the development 
and operation of alternative education programs.  Such a waiver request does not have to be submitted 
in accordance with the procedures for requesting waivers stipulated under W. Va. Code §18-5A-3, but 
may be submitted directly to the State Superintendent of Schools.  
 
Program flexibility does not extend to modifying the provisions of Policy 2419 in providing alternative 
education programs for students with exceptionalities or Section 504 of the Rehabilitation Act of 1973. 
 
Section 1.  Policies and Procedure 
 
County boards of education policies and procedures shall include, but are not limited to the: 

 goals of the program; 
 eligibility criteria and process for placement of students in the program as determined by Student 

Assistance Team as defined by W. Va. 126CSR42, WVBE Policy 2510, Assuring the Quality of 
Education:  Regulations for Education Programs (Policy 2510); 

 involvement of parent or guardian and community agencies; 
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• length and time of day the after-hours/night school program operates, if applicable; 
• plan for awarding of grades and/or credits; 
• behavioral management plan as an alternative to the county's discipline policy, if applicable; 
• staffing plan, personnel qualifications, and class size limits; 
• criteria for completion of the alternative education program or re-entry into general education; 

and 
• performance measures and process for program evaluation. 

Section 2. Eligibility and Placement 

A student may be placed in alternative education programs for: 
• violations of the W. Va. Code §18A-5-1a; 
• repeated violations of the county's discipline policy following documented multiple behavioral 

interventions by the Student Assistance Team at the referring school; or 
• continuation of educational services during periods of suspension. 

A student who has been expelled must be placed in an alternative education program unless found to be 
a "dangerous student" under the procedures set forth in W. Va. Code §18A-5-1a. 

A student who has been suspended or expelled from a public or private school in West Virginia or another 
state, currently residing within the county, may not be denied enrollment unless determined to be a 
"dangerous student" under the procedures set forth in W. Va. Code §18A-5-1a. 

Upon placement, the Student Assistant Team shall develop a student's written plan which includes 
academic courses and behavioral components, criteria for re-entry to the regular school program, and 
provisions for periodic review of the student's progress at least on an annual basis. The team for all 
students with disabilities shall be the IEP team and the written plan shall be the IEP. 

Section 3. County Alternative Education Requirements 

Curriculum. The curriculum will be based upon state-approved standards and include a component for 
teaching responsible behavior in a climate/culture conducive to teaching and learning. 

Instruction. The instruction shall be personalized in a developmentally and age appropriate delivery. 

Units of Credit. Units of credit are granted based upon proficiency of state-approved content standards. 

Program Completion. A student may complete an alternative education program in one of the following 
manners: 

• fulfillment of the criteria for re-entry into the referral school; 
• completion of high school graduation requirements and awarding of a high school diploma from 

the referral school; or 
• completion of a high school equivalency exam in accordance with W. Va. 126CSR32, WVBE Policy 

2444.4, Issuance of the State of West Virginia High School Equivalency Diploma and Option 
Pathway. 

State Assessment. A student shall participate in the appropriate assessment according to W. Va. 
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 length and time of day the after-hours/night school program operates, if applicable; 
 plan for awarding of grades and/or credits; 
 behavioral management plan as an alternative to the county's discipline policy, if applicable; 
 staffing plan, personnel qualifications, and class size limits; 
 criteria for completion of the alternative education program or re-entry into general education; 

and 
 performance measures and process for program evaluation. 

 
Section 2.  Eligibility and Placement 
 
 A student may be placed in alternative education programs for: 

 violations of the W. Va. Code §18A-5-1a; 
 repeated violations of the county's discipline policy following documented multiple behavioral 

interventions by the Student Assistance Team at the referring school; or 
 continuation of educational services during periods of suspension. 

 
A student who has been expelled must be placed in an alternative education program unless found to be 
a “dangerous student” under the procedures set forth in W. Va. Code §18A-5-1a. 

 
A student who has been suspended or expelled from a public or private school in West Virginia or another 
state, currently residing within the county, may not be denied enrollment unless determined to be a 
“dangerous student” under the procedures set forth in W. Va. Code §18A-5-1a. 
 
Upon placement, the Student Assistant Team shall develop a student's written plan which includes 
academic courses and behavioral components, criteria for re-entry to the regular school program, and 
provisions for periodic review of the student's progress at least on an annual basis. The team for all 
students with disabilities shall be the IEP team and the written plan shall be the IEP. 
 
Section 3.  County Alternative Education Requirements 
 
Curriculum.  The curriculum will be based upon state-approved standards and include a component for 
teaching responsible behavior in a climate/culture conducive to teaching and learning.  
 
Instruction.  The instruction shall be personalized in a developmentally and age appropriate delivery. 
 
Units of Credit.  Units of credit are granted based upon proficiency of state-approved content standards. 
 
Program Completion.  A student may complete an alternative education program in one of the following 
manners: 

 fulfillment of the criteria for re-entry into the referral school; 
 completion of high school graduation requirements and awarding of a high school diploma from 

the referral school; or 
 completion of a high school equivalency exam in accordance with W. Va. 126CSR32, WVBE Policy 

2444.4, Issuance of the State of West Virginia High School Equivalency Diploma and Option 
Pathway. 

 
State Assessment.  A student shall participate in the appropriate assessment according to W. Va. 
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126CSR14, WVBE Policy 2340, West Virginia Measures of Academic Progress Program. The test scores for 
these students shall be counted in the results of the referral school. 

Support Services. A student shall receive counseling and/or other support services as indicated in the 
student's written plan. 

Special Education. A student's IEP shall comply with applicable state and federal laws and regulations. 

Licensure. A teacher assigned to deliver the state-approved content standards within an alternative 
education program must possess a West Virginia professional teaching certificate in any area. A 
Temporary Authorization valid for one year shall be granted to the successful candidate for the alternative 
education program position. The employing county superintendent must verify that the applicant 
possesses the required competencies. The Temporary Authorization may be renewed each year based 
on the applicant's continued employment in an alternative education program. 

Personnel Selection Criteria. A certified classroom teacher shall be selected on the basis of the teacher's 
demonstration of competence in meeting the following standards: 

• ability to effect positive behavior in disruptive students; 
• effective leadership and/or mentoring skills in working with youth; 
• successful experience in providing education to troubled or disruptive youth; 
• specialized training or experience in non-traditional programs; and 
• specialized training in behavior management skills. 

Section 4. Optional Alternative Education Settings 

Day-School Programs. Absent expulsion, a student attending an alternative education day school program 
shall have the opportunity to receive a full-time instructional program and full instructional day. 

After-Hours/Night School Classes. County boards of education are authorized to provide alternative 
education programs after regular school hours for expelled students and for students who have repeated 
serious violations of the county's discipline policy following documented multiple behavioral interventions 
and out-of-school suspensions. After-hour/night school programs shall include the provision of academic 
coursework and development of social skills/and appropriate behavior. Unless otherwise required by law, 
regulation, or court order, transportation services for such programs are at the discretion of the county 
board of education. 

Home-Based Programs for Disruptive Students. County boards of education may provide home-based 
programs solely for students expelled under the Productive and Safe Schools Act (W. Va. Code §18A-5-1a) 
or for disruptive students who meet the eligibility criteria for home/hospital instruction under Policy 2510. 

Program Evaluation. County boards of education shall conduct an annual evaluation of the effectiveness 
of the programs. The evaluation shall focus upon the impact on student performance and results using 
indicators such as: 

• academic gains; 
• reduction in dropout rates; 
• reduction in incidences requiring disciplinary action; 
• improvement in attendance rates; 
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126CSR14, WVBE Policy 2340, West Virginia Measures of Academic Progress Program.  The test scores for 
these students shall be counted in the results of the referral school. 
 
Support Services.  A student shall receive counseling and/or other support services as indicated in the 
student's written plan. 
 
Special Education.  A student’s IEP shall comply with applicable state and federal laws and regulations.  
 
Licensure.  A teacher assigned to deliver the state-approved content standards within an alternative 
education program must possess a West Virginia professional teaching certificate in any area.  A 
Temporary Authorization valid for one year shall be granted to the successful candidate for the alternative 
education program position. The employing county superintendent must verify that the applicant 
possesses the required competencies.  The Temporary Authorization may be renewed each year based 
on the applicant's continued employment in an alternative education program. 
 
Personnel Selection Criteria.  A certified classroom teacher shall be selected on the basis of the teacher’s 
demonstration of competence in meeting the following standards: 

 ability to effect positive behavior in disruptive students; 
 effective leadership and/or mentoring skills in working with youth; 
 successful experience in providing education to troubled or disruptive youth; 
 specialized training or experience in non-traditional programs; and 
 specialized training in behavior management skills. 

 
Section 4.  Optional Alternative Education Settings 
 
Day-School Programs.  Absent expulsion, a student attending an alternative education day school program 
shall have the opportunity to receive a full-time instructional program and full instructional day.  
 
After-Hours/Night School Classes.  County boards of education are authorized to provide alternative 
education programs after regular school hours for expelled students and for students who have repeated 
serious violations of the county's discipline policy following documented multiple behavioral interventions 
and out-of-school suspensions. After-hour/night school programs shall include the provision of academic 
coursework and development of social skills/and appropriate behavior. Unless otherwise required by law, 
regulation, or court order, transportation services for such programs are at the discretion of the county 
board of education.  
 
Home-Based Programs for Disruptive Students.  County boards of education may provide home-based 
programs solely for students expelled under the Productive and Safe Schools Act (W. Va. Code §18A-5-1a) 
or for disruptive students who meet the eligibility criteria for home/hospital instruction under Policy 2510.  
 
Program Evaluation.  County boards of education shall conduct an annual evaluation of the effectiveness 
of the programs.  The evaluation shall focus upon the impact on student performance and results using 
indicators such as:   

 academic gains;  
 reduction in dropout rates;  
 reduction in incidences requiring disciplinary action;  
 improvement in attendance rates;  
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• rates of successful program completion and return to the regular school program; 
• rates of successful completion of career and technical training programs; 
• rates of successful completion of high school graduation or attainment of a high school 

equivalency diploma; and 
• rates of successful job placement and job retention. 

The WVDE shall review compliance with alternative education requirements and the effectiveness of 
alternative education programs through monitoring and review of the application received annually. The 
alternative education program shall be evaluated on the basis of its stated goals and the provisions of this 
policy. 
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 rates of successful program completion and return to the regular school program;  
 rates of successful completion of career and technical training programs;  
 rates of successful completion of high school graduation or attainment of a high school 

equivalency diploma; and 
 rates of successful job placement and job retention. 

 
The WVDE shall review compliance with alternative education requirements and the effectiveness of 
alternative education programs through monitoring and review of the application received annually. The 
alternative education program shall be evaluated on the basis of its stated goals and the provisions of this 
policy. 
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Appendix A: Behaviors and Definitions 

Behaviors Definitions 

Battery Against a Student Injuring another student unlawfully and intentionally. 

Cheating Plagiarizing or copying the work of others or breaking rules to gain 
advantage in a competitive situation. Interventions could result in 
academic sanctions. 

Defacing School Property/ 
Vandalism 

Defacing or damaging property of the school or others. Actions 
such as writing in school textbooks or library books, writing on 
desks or walls, carving into woodwork, desks, or tables, and spray 
painting surfaces are acts of defacement. Examples of damage to 
school property include, but are not limited to, ruining bulletin 
boards, intentionally clogging the plumbing system, breaking light 
bulbs or fixtures, and damaging school equipment to the point 
where repair is necessary. 

Deceit Deliberately concealing or misrepresenting the truth, deceiving 
another, or causing another to be deceived by false or misleading 
information. 

Disruptive/ 
Disrespectful Conduct 

Exhibiting behavior that violates classroom/school rules, results in 
distraction and obstruction of the educational process or that is 
discourteous, impolite, bad mannered, and/or rude. Behavior is 
considered disruptive and/or disrespectful if a teacher is prevented 
from starting an activity or lesson or has to stop instruction to 
address the disruption. 

Failure to Serve Detention Failing to serve an assigned detention of which student and/or 
parent or guardian have been notified. 

False Fire Alarm Setting-off a fire alarm knowingly and willingly without cause. 
Falsifying Identity Providing false identification to any school official with intent to 

deceive school personnel or falsely obtain money or property. 
Fraud/Forgery Deceiving another or causing another to be deceived by false or 

misleading information or signing the name of another person in 
order to obtain anything of value or defraud authorities. 

Gambling Engaging in any game of chance or contest wherein money or other 
items of monetary value are awarded to the winner, except for 
those games and contests authorized as official school functions. 

Gang-Related Activity Using violence, force, coercion, threat of violence or gang activity 
that causes disruption or obstruction to the educational process. 
Gangs are defined as organized groups of students and/or adults 
who engage in activities that threaten the safety of the general 
populace, compromise the general community order, and/or 
interfere with the school district's educational mission. 
Gang activity includes: 
• Wearing or displaying any clothing, jewelry, colors, or 
insignia that intentionally identifies the student as a member or 
otherwise symbolizes support of a gang. 
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Appendix A:  Behaviors and Definitions 
 

Behaviors Definitions 
  
Battery Against a Student Injuring another student unlawfully and intentionally. 

 
Cheating Plagiarizing or copying the work of others or breaking rules to gain 

advantage in a competitive situation.  Interventions could result in 
academic sanctions. 

Defacing School Property/ 
Vandalism 

Defacing or damaging property of the school or others.  Actions 
such as writing in school textbooks or library books, writing on 
desks or walls, carving into woodwork, desks, or tables, and spray 
painting surfaces are acts of defacement.  Examples of damage to 
school property include, but are not limited to, ruining bulletin 
boards, intentionally clogging the plumbing system, breaking light 
bulbs or fixtures, and damaging school equipment to the point 
where repair is necessary.    

Deceit Deliberately concealing or misrepresenting the truth, deceiving 
another, or causing another to be deceived by false or misleading 
information.  

Disruptive/ 
Disrespectful Conduct 
 

Exhibiting behavior that violates classroom/school rules, results in 
distraction and obstruction of the educational process or that is 
discourteous, impolite, bad mannered, and/or rude.  Behavior is 
considered disruptive and/or disrespectful if a teacher is prevented 
from starting an activity or lesson or has to stop instruction to 
address the disruption. 

Failure to Serve Detention Failing to serve an assigned detention of which student and/or 
parent or guardian have been notified. 

False Fire Alarm Setting-off a fire alarm knowingly and willingly without cause. 
Falsifying Identity Providing false identification to any school official with intent to 

deceive school personnel or falsely obtain money or property. 
Fraud/Forgery Deceiving another or causing another to be deceived by false or 

misleading information or signing the name of another person in 
order to obtain anything of value or defraud authorities. 

Gambling Engaging in any game of chance or contest wherein money or other 
items of monetary value are awarded to the winner, except for 
those games and contests authorized as official school functions. 

Gang-Related Activity Using violence, force, coercion, threat of violence or gang activity 
that causes disruption or obstruction to the educational process.  
Gangs are defined as organized groups of students and/or adults 
who engage in activities that threaten the safety of the general 
populace, compromise the general community order, and/or 
interfere with the school district’s educational mission.   
Gang activity includes: 
• Wearing or displaying any clothing, jewelry, colors, or 
insignia that intentionally identifies the student as a member or 
otherwise symbolizes support of a gang. 
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• Using any word, phrase, written symbol, or gesture that 
intentionally identifies a student as a member, or otherwise 
symbolizes support of a gang. 
• Gathering of two or more persons for purposes of engaging 
in activities or discussions promoting gangs. 
• Recruiting student(s) for gangs. 

Habitual Violation of School Rules Persistently refusing to obey the reasonable and proper orders or 
or Policies directions of school employees, school rules, or policies. Student 

must have had one or more previous discipline referrals. 
Harassment/Bullying/Intimidation W. Va. Code §18-2C-2 defines harassment, intimidation, or bullying 

as any intentional gesture, or any intentional electronic, written, 
verbal, or physical act, communication, transmission, or threat that: 

• a reasonable person should know will have the effect of 
harming a student, damaging a student's property, placing 
a student in reasonable fear of harm to his/her person, 
and/or placing a student in reasonable fear of damage to 
his/her property; 

• is sufficiently severe, persistent, or pervasive that it creates 
an intimidating, threatening, or emotionally abusive 
educational environment for a student; or 

• disrupts or interferes with the orderly operation of the 
school. 

An electronic act, communication, transmission or threat includes, 
but is not limited to, one which is administered via telephone, 
computer, pager, or any electronic or wireless device, and includes, 
but is not limited to, transmission of any image or voice, email, or 
text message using any such device. 

Acts of harassment, intimidation, or bullying that are reasonably 
perceived as being motivated by any actual or perceived 
differentiating characteristic, or by association with a person who 
has or is perceived to have one or more of these characteristics, 
shall be reported using the following list: race; color; religion; 
ancestry; national origin; gender; socioeconomic status; academic 
status; gender identity or expression; physical appearance; sexual 
orientation; mental/physical/developmental/sensory disability; or 
other characteristic. 

When harassment, intimidation, or bullying are of a racial, sexual, 
and/or religious/ethnic nature, the above definition applies to all 
cases regardless of whether they involve students, staff, or the 
public. Detailed definitions related to inappropriate behavior of 
this nature are as follows: 

• Sexual Harassment Sexual advances, requests for sexual favors, sexually motivated 
physical conduct, or other verbal or physical conduct or 
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• Using any word, phrase, written symbol, or gesture that 
intentionally identifies a student as a member, or otherwise 
symbolizes support of a gang. 
• Gathering of two or more persons for purposes of engaging 
in activities or discussions promoting gangs. 
• Recruiting student(s) for gangs. 

Habitual Violation of School Rules 
or Policies 

Persistently refusing to obey the reasonable and proper orders or 
directions of school employees, school rules, or policies.  Student 
must have had one or more previous discipline referrals. 

Harassment/Bullying/Intimidation 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Sexual Harassment 
 
 

W. Va. Code §18-2C-2 defines harassment, intimidation, or bullying 
as any intentional gesture, or any intentional electronic, written, 
verbal, or physical act, communication, transmission, or threat that: 

 a reasonable person should know will have the effect of 
harming a student, damaging a student’s property, placing 
a student in reasonable fear of harm to his/her person, 
and/or placing a student in reasonable fear of damage to 
his/her property; 

 is sufficiently severe, persistent, or pervasive that it creates 
an intimidating, threatening, or emotionally abusive 
educational environment for a student; or 

 disrupts or interferes with the orderly operation of the 
school. 

 
An electronic act, communication, transmission or threat includes, 
but is not limited to, one which is administered via telephone, 
computer, pager, or any electronic or wireless device, and includes, 
but is not limited to, transmission of any image or voice, email, or 
text message using any such device. 
 
Acts of harassment, intimidation, or bullying that are reasonably 
perceived as being motivated by any actual or perceived 
differentiating characteristic, or by association with a person who 
has or is perceived to have one or more of these characteristics, 
shall be reported using the following list:  race; color; religion; 
ancestry; national origin; gender; socioeconomic status; academic 
status; gender identity or expression; physical appearance; sexual 
orientation; mental/physical/developmental/sensory disability; or 
other characteristic. 
 
When harassment, intimidation, or bullying are of a racial, sexual, 
and/or religious/ethnic nature, the above definition applies to all 
cases regardless of whether they involve students, staff, or the 
public.  Detailed definitions related to inappropriate behavior of 
this nature are as follows: 
 
Sexual advances, requests for sexual favors, sexually motivated 
physical conduct, or other verbal or physical conduct or 
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communication of a sexual nature when submission to the conduct 
or communication is made a term or condition, either explicitly or 
implicitly, of obtaining an education; or submission to or rejection 
of that conduct or communication by an individual is used as a 
factor in decisions affecting that individual's education; or that 
conduct or communication has the purpose or effect of 
substantially or unreasonably interfering with an individual's 
education by creating an intimidating, hostile, or offensive 
employment or educational environment. 

Amorous relationships between county board of education 
employees and students are prohibited. 

• Racial Harassment 
Physical, verbal or written conduct relating to an individual's race 
when the conduct has the purpose or effect of creating an 
intimidating, hostile, or offensive working or academic 
environment; or otherwise adversely affects an individual's 
academic opportunities. 

• Religious/Ethnic 
Harassment 

• Sexual Violence 

• Racial Violence 

Physical, verbal, or written conduct related to an individual's 
religion or ethnic background when the conduct has the purpose or 
effect of creating an intimidating, hostile, or offensive working or 
academic environment. 

Physical act of aggression or force or the threat thereof which 
involves the touching of another's intimate parts, or forcing a 
person to touch any person's intimate parts. Intimate parts include 
the primary genital area, groin, inner thigh, buttocks or breast, as 
well as the clothing covering these areas. Sexual violence may 
include, but is not limited to: touching, patting, grabbing, or 
pinching another person's intimate parts, whether that person is of 
the same sex or the opposite sex; coercing, forcing, or attempting 
to coerce or force the touching of anyone's intimate parts; coercing, 
forcing or attempting to coerce or force sexual intercourse or a 
sexual act on another; threatening to force or coerce sexual acts, 
including the touching of intimate parts or intercourse, on another; 
or; threatening or forcing exposure of intimate apparel or body 
parts by removal of clothing. 

Physical act of aggression or assault upon another because of, or in 
a manner reasonably related to, race. 

Hazing Hazing or conspiring to engage in the hazing of another person. 
Hazing means to cause any action or situation which recklessly or 
intentionally endangers the mental or physical health or safety of 
another person or persons, to destroy or remove public or private 
property for the purpose of initiation or admission into or affiliation 
with, or as a condition for continued membership in, any activity or 
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 Racial Harassment 
 
 
 
 
 

 Religious/Ethnic 
Harassment 

 
 
 

 Sexual Violence 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Racial Violence 

communication of a sexual nature when submission to the conduct 
or communication is made a term or condition, either explicitly or 
implicitly, of obtaining an education; or submission to or rejection 
of that conduct or communication by an individual is used as a 
factor in decisions affecting that individual's education; or that 
conduct or communication has the purpose or effect of 
substantially or unreasonably interfering with an individual's 
education by creating an intimidating, hostile, or offensive 
employment or educational environment. 
 
Amorous relationships between county board of education 
employees and students are prohibited. 
 
Physical, verbal or written conduct relating to an individual's race 
when the conduct has the purpose or effect of creating an 
intimidating, hostile, or offensive working or academic 
environment; or otherwise adversely affects an individual's 
academic opportunities. 
 
Physical, verbal, or written conduct related to an individual's 
religion or ethnic background when the conduct has the purpose or 
effect of creating an intimidating, hostile, or offensive working or 
academic environment. 
 
Physical act of aggression or force or the threat thereof which 
involves the touching of another's intimate parts, or forcing a 
person to touch any person's intimate parts. Intimate parts include 
the primary genital area, groin, inner thigh, buttocks or breast, as 
well as the clothing covering these areas.  Sexual violence may 
include, but is not limited to:  touching, patting, grabbing, or 
pinching another person's intimate parts, whether that person is of 
the same sex or the opposite sex; coercing, forcing, or attempting 
to coerce or force the touching of anyone's intimate parts; coercing, 
forcing or attempting to coerce or force sexual intercourse or a 
sexual act on another; threatening to force or coerce sexual acts, 
including the touching of intimate parts or intercourse, on another; 
or; threatening or forcing exposure of intimate apparel or body 
parts by removal of clothing. 
 
Physical act of aggression or assault upon another because of, or in 
a manner reasonably related to, race. 
 

Hazing Hazing or conspiring to engage in the hazing of another person.  
Hazing means to cause any action or situation which recklessly or 
intentionally endangers the mental or physical health or safety of 
another person or persons, to destroy or remove public or private 
property for the purpose of initiation or admission into or affiliation 
with, or as a condition for continued membership in, any activity or 
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organization, including both co-curricular and extra-curricular 
activities. 

Imitation Drugs: Possession, Use, 
Distribution, or Sale 

Possessing, using, distributing, or selling any substance that is 
expressly represented or implied to be a controlled substance or 
simulate the effect and/or the appearance (color, shape, size, and 
markings) of a controlled substance. 

Improper or Negligent Operation 
of a Motor Vehicle 

Operating a motor vehicle intentionally and recklessly on the 
grounds of any educational facility, parking lot, or at any school-
sponsored activity, which endanger the safety, health, or welfare of 
others. 

Inappropriate Appearance Dressing or is grooming in a manner that disrupts the educational 
process or is detrimental to the health, safety, or welfare of others. 
Distractive or indecent dress that interferes with the teaching and 
learning process, including wearing any apparel that displays or 
promotes behavior and/or items prohibited by this policy. 

Inappropriate Display of Affection Engaging in inappropriate displays of intimate affection, such as 
kissing or embracing. 

Inappropriate Language Using profanity in general context whether verbally or in writing, 
with or without photographs or drawings. (not directed toward any 
individual or group). 

Inhalant Abuse Deliberately inhaling or sniffing common products found in homes, 
schools, and communities with the purpose of intoxication. The 
action may be referred to as huffing, sniffing, dusting, and/or 
bagging. 

Insubordination Ignoring or refusing to comply with directions or instructions given 
by school authorities. Refusing to open a book, complete an 
assignment, work with another student, work in a group, take a test 
or do any other class- or school-related activity not listed herein, 
refusing to leave a hallway when requested by a school staff 
member, or running away from school staff when told to stop, all 
constitute insubordination/unruly conduct. 

Larceny Taking another person's property or having another person's 
property in his/her possession without permission. Property 
valued at $1,000 or more will increase this behavior to a Level 4 
because it is considered a felony in accordance with W. Va. Code 
§61-3-13. 

Leaving School without 
Permission 

Leaving the school building, campus, or school activity without 
permission from authorized school personnel. 

Physical Fight without Injury Engaging in a physical altercation using blows with intent to harm 
or overpower another person or persons. 

Possession of Imitation Weapon Possesses any object fashioned to imitate or look like a weapon. 
Possession of Inappropriate 
Personal Property 

Possessing personal property that is prohibited by school rules or 
that is disruptive to teaching and learning. 

Possession of Knife not meeting 
Dangerous Weapon Definition (W. 
Va. Code §61-7-2) 

Possessing a knife or knife-like implement under 3'A inches in 
length. W. Va. Code §61-7-2 clarifies that a pocket knife with a 
blade 3'A inches or less in length, a hunting or fishing knife carried 
for sports or other recreational uses, or a knife designed for use as 
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organization, including both co-curricular and extra-curricular 
activities.   

Imitation Drugs: Possession, Use, 
Distribution, or Sale  

Possessing, using, distributing, or selling any substance that is 
expressly represented or implied to be a controlled substance or 
simulate the effect and/or the appearance (color, shape, size, and 
markings) of a controlled substance.  

Improper or Negligent Operation 
of a Motor Vehicle 

Operating a motor vehicle intentionally and recklessly on the 
grounds of any educational facility, parking lot, or at any school-
sponsored activity, which endanger the safety, health, or welfare of 
others. 

Inappropriate Appearance Dressing or is grooming in a manner that disrupts the educational 
process or is detrimental to the health, safety, or welfare of others.  
Distractive or indecent dress that interferes with the teaching and 
learning process, including wearing any apparel that displays or 
promotes behavior and/or items prohibited by this policy. 

Inappropriate Display of Affection Engaging in inappropriate displays of intimate affection, such as 
kissing or embracing. 

Inappropriate Language Using profanity in general context whether verbally or in writing, 
with or without photographs or drawings. (not directed toward any 
individual or group). 

Inhalant Abuse Deliberately inhaling or sniffing common products found in homes, 
schools, and communities with the purpose of intoxication. The 
action may be referred to as huffing, sniffing, dusting, and/or 
bagging. 

Insubordination Ignoring or refusing to comply with directions or instructions given 
by school authorities.  Refusing to open a book, complete an 
assignment, work with another student, work in a group, take a test 
or do any other class- or school-related activity not listed herein, 
refusing to leave a hallway when requested by a school staff 
member, or running away from school staff when told to stop, all 
constitute insubordination/unruly conduct. 

Larceny Taking another person’s property or having another person’s 
property in his/her possession without permission.  Property 
valued at $1,000 or more will increase this behavior to a Level 4 
because it is considered a felony in accordance with W. Va. Code 
§61-3-13. 

Leaving School without 
Permission 

Leaving the school building, campus, or school activity without 
permission from authorized school personnel. 

Physical Fight without Injury Engaging in a physical altercation using blows with intent to harm 
or overpower another person or persons. 

Possession of Imitation Weapon Possesses any object fashioned to imitate or look like a weapon. 
Possession of Inappropriate 
Personal Property 

Possessing personal property that is prohibited by school rules or 
that is disruptive to teaching and learning.  

Possession of Knife not meeting 
Dangerous Weapon Definition (W. 
Va. Code §61-7-2) 

Possessing a knife or knife-like implement under 3½ inches in 
length.  W. Va. Code §61-7-2 clarifies that a pocket knife with a 
blade 3½ inches or less in length, a hunting or fishing knife carried 
for sports or other recreational uses, or a knife designed for use as 

July/August 2020



126CSR99 

a tool or household implement shall not be included within the 
term knife as defined as a deadly weapon unless such knife is 
knowingly used or intended to be used to produce serious bodily 
injury or death. 

Possession/Use of Substance 
Containing Tobacco and/or 
Nicotine 

Possessing, use, or be under the influence of any substance 
containing tobacco and/or nicotine or any paraphernalia intended 
for the manufacture, sale, and/or use of tobacco/nicotine products 
in any building/area under the control of a county school system, 
including all activities or events sponsored by the county school 
district. 

Profane Language/ Obscene 
Gesture/ Indecent Act Toward 
an Employee or a Student 

Directing profane language, obscene gestures or indecent acts 
towards a school employee or a fellow student. This includes but is 
not limited to verbal, written, electronic and/or illustrative 
communications intended to offend and/or humiliate. 

Sexual Misconduct Exposing himself/herself publicly and indecently, displaying or 
transmitting any drawing or photograph of a sexual nature, or 
committing an indecent act of a sexual nature on school property, 
on a school bus, or at a school-sponsored event. 

Skipping Class* Failing to report to the school's assigned class or activity without 
prior permission, knowledge, or excuse by the school or by the 
parent or guardian. W. Va. 126CSR81, WVBE Policy 4110 

Tardiness* Failing to be in his/her place of instruction at the assigned time 
without a valid excuse. 

Technology Misuse Violating W. Va. 126CSR41, WVBE Policy 2460, Educational Purpose 
and Acceptable Use of Electronic Resources, Technologies and the 
Internet. 

Threat of Injury/Assault against an 
employee/student 

Threatening (verbal or written) or attempting to injure another 
student, teacher, administrator, or other school personnel. (This 
includes assault on a school employee defined in W. Va. Code §61-
2-15.) 

Trespassing Entering the premises of county school system property, other than 
the assigned time and the location without authorization from 
proper school authorities. 

Vehicle Parking Violation Engaging in improper parking of a motor vehicle on school 
property. 
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a tool or household implement shall not be included within the 
term knife as defined as a deadly weapon unless such knife is 
knowingly used or intended to be used to produce serious bodily 
injury or death. 

Possession/Use of Substance 
Containing Tobacco and/or 
Nicotine 

Possessing, use, or be under the influence of any substance 
containing tobacco and/or nicotine or any paraphernalia intended 
for the manufacture, sale, and/or use of tobacco/nicotine products 
in any building/area under the control of a county school system, 
including all activities or events sponsored by the county school 
district. 

Profane Language/ Obscene 
Gesture/ Indecent Act Toward 
an Employee or a Student 

Directing profane language, obscene gestures or indecent acts 
towards a school employee or a fellow student.  This includes but is 
not limited to verbal, written, electronic and/or illustrative 
communications intended to offend and/or humiliate. 

Sexual Misconduct Exposing himself/herself publicly and indecently, displaying or 
transmitting any drawing or photograph of a sexual nature, or 
committing an indecent act of a sexual nature on school property, 
on a school bus, or at a school-sponsored event.  

Skipping Class* Failing to report to the school’s assigned class or activity without 
prior permission, knowledge, or excuse by the school or by the 
parent or guardian. W. Va. 126CSR81, WVBE Policy 4110  

Tardiness* Failing to be in his/her place of instruction at the assigned time 
without a valid excuse. 

Technology Misuse Violating W. Va. 126CSR41, WVBE Policy 2460, Educational Purpose 
and Acceptable Use of Electronic Resources, Technologies and the 
Internet.  

Threat of Injury/Assault against an 
employee/student  

Threatening (verbal or written) or attempting to injure another 
student, teacher, administrator, or other school personnel. (This 
includes assault on a school employee defined in W. Va.  Code §61-
2-15.) 

Trespassing Entering the premises of county school system property, other than 
the assigned time and the location without authorization from 
proper school authorities.   

Vehicle Parking Violation Engaging in improper parking of a motor vehicle on school 
property. 
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Appendix B: Sample Interventions and Consequences 
Interventions 

Administrator/student conference or reprimand 
Administrator and teacher-parent or guardian conference 
Counseling referrals to support staff or agencies 
Notification of appropriate Health and Human Resources 
Daily/weekly academic and/or behavioral progress reports 
Referral to Student Assistance Team (SAT) 
Behavioral contracts 
Change in the student's class schedule, locker assignment, or seat assignment 
School service assignment 
*W. Va. Code §18A-5-1(d) prohibits the use of suspension solely for not attending class. 
The selection of appropriate interventions and consequences for substance abuse must be considered 
very carefully depending upon the severity of the behavior and potential safety concern for others in 
the school. The first action must be to conference with the parent or guardian and appropriate law 
enforcement representatives in an effort to direct the student to appropriate addiction services. 
Referral to tobacco cessation services/treatment and substance abuse treatment services shall be a 
priority intervention strategy for these behaviors. 

Consequences 
Academic sanctions may be used to deny credit for work resulting from cheating; however, previously 
earned grades/credits may not be reduced, if cheating did not occur on the earned grades and credits. 
Confiscation of inappropriate item 
Revocation of privileges 
Detention (lunch, before and/or after school) 
Denial of participation in class and/or school activities 
Restitution/restoration 
Immediate exclusion by teacher from the classroom with a recommended duration of one 
period/subject of the school day for the first exclusion (W. Va. Code §18A-5-1) 
Voluntary weekend detention (State Superintendent of Schools' Interpretation of May 12, 2006) 
In-school suspension 
While out-of-school suspension is not recommended for Level 1 Inappropriate Behavior, if used at the 
discretion of the school administrator, it should be limited to a maximum of three (3) days. 
Out-of-school suspension with a recommended maximum of five (5) days (See guidelines in Chapter 4, 
Section 2) W. Va. Code §18A-5-1(d) prohibits the use of suspension solely for not attending class. 
Out-of-school suspension for up to ten (10) days. (See guidelines in W. Va. Code §18A-5-1(d).) 
The principal and/or county superintendent may recommend placement in an Alternative Education 
program as described in Section 5 of this chapter. 
Expulsion (See guidelines in W. Va. Code §18A-5-1(d).) innocent 
Law enforcement notification, if warranted. Absent a real and immediate threat to school or public 
safety, incidents involving public order offenses shall be considered school discipline issues to be 
handled by school officials rather than criminal law issues warranting formal law enforcement 
intervention. 
Upon receipt of a complaint of racial, sexual, and/or religious/ethnic harassment or violence that has 
been substantiated through investigation, the appropriate school official shall take action appropriate 
to the status of the offender (student, staff, or public guest). Such action for students may include all 
options listed above. Actions for staff may include but not be limited to, warning, suspension, 
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Appendix B: Sample Interventions and Consequences 
Interventions 

Administrator/student conference or reprimand 
Administrator and teacher-parent or guardian conference 
Counseling referrals to support staff or agencies 
Notification of appropriate Health and Human Resources 
Daily/weekly academic and/or behavioral progress reports 
Referral to Student Assistance Team (SAT) 
Behavioral contracts 
Change in the student’s class schedule, locker assignment, or seat assignment 
School service assignment 
*W. Va. Code §18A-5-1(d) prohibits the use of suspension solely for not attending class. 
The selection of appropriate interventions and consequences for substance abuse must be considered 
very carefully depending upon the severity of the behavior and potential safety concern for others in 
the school.  The first action must be to conference with the parent or guardian and appropriate law 
enforcement representatives in an effort to direct the student to appropriate addiction services.  
Referral to tobacco cessation services/treatment and substance abuse treatment services shall be a 
priority intervention strategy for these behaviors. 
 

Consequences 
Academic sanctions may be used to deny credit for work resulting from cheating; however, previously 
earned grades/credits may not be reduced, if cheating did not occur on the earned grades and credits. 
Confiscation of inappropriate item 
Revocation of privileges 
Detention (lunch, before and/or after school) 
Denial of participation in class and/or school activities 
Restitution/restoration 
Immediate exclusion by teacher from the classroom with a recommended duration of one 
period/subject of the school day for the first exclusion (W. Va. Code §18A-5-1) 
Voluntary weekend detention (State Superintendent of Schools’ Interpretation of May 12, 2006) 
In-school suspension 
While out-of-school suspension is not recommended for Level 1 Inappropriate Behavior, if used at the 
discretion of the school administrator, it should be limited to a maximum of three (3) days. 
Out-of-school suspension with a recommended maximum of five (5) days (See guidelines in Chapter 4, 
Section 2) W. Va. Code §18A-5-1(d) prohibits the use of suspension solely for not attending class. 
Out-of-school suspension for up to ten (10) days. (See guidelines in W. Va. Code §18A-5-1(d).) 
The principal and/or county superintendent may recommend placement in an Alternative Education 
program as described in Section 5 of this chapter. 
Expulsion (See guidelines in W. Va. Code §18A-5-1(d).) innocent  
Law enforcement notification, if warranted.  Absent a real and immediate threat to school or public 
safety, incidents involving public order offenses shall be considered school discipline issues to be 
handled by school officials rather than criminal law issues warranting formal law enforcement 
intervention. 
Upon receipt of a complaint of racial, sexual, and/or religious/ethnic harassment or violence that has 
been substantiated through investigation, the appropriate school official shall take action appropriate 
to the status of the offender (student, staff, or public guest).  Such action for students may include all 
options listed above.  Actions for staff may include but not be limited to, warning, suspension, 
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termination, revocation of licensure, notification of law enforcement and/or human services. Actions 
for public guests may include but not be limited to removal from school property and school-sponsored 
functions, notification of law enforcement and/or human services. 
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termination, revocation of licensure, notification of law enforcement and/or human services.  Actions 
for public guests may include but not be limited to removal from school property and school-sponsored 
functions, notification of law enforcement and/or human services. 
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Appendix C: Requirements 

W. Va. Code WVBE and WVDE Requirements 
§18-2-7b 
Programs in 
drug 
prevention 
and violence 
reduction 

• Prescribe programs within the existing health and physical education program which 
involve teachers, counselors, and other staff in the teaching of resistance and life 
skills to counteract societal and peer pressure to use drugs, alcohol, and tobacco. 

• Prescribe programs to coordinate violence reduction efforts in schools and between 
schools and their communities and to train students, teachers, counselors, and staff 
in conflict resolution skills. The program shall be comprehensive, interdisciplinary, 
and shall begin in elementary school. 

§18-2C-1, et 
seq. 
Prohibiting 
harassment, 
intimidation, 
or bullying 

• Compile WVEIS incident data for harassment, intimidation, and bullying and report 
it annually to the Legislative Oversight Committee on Education Accountability. 

§18-9F-9 
School Crisis 
Prevention 
and 
Response 
Plan 

The WVBE, in conjunction with the Division of Homeland Security and Emergency 
Management, has developed a School Crisis Prevention and Response Plan Template 
containing the requirements for school specific School Crisis Prevention and Response 
Plans. The School Crisis Prevention and Response Plan Template to be used by schools 
may be found on the WVDE website. This template aligns with the safe schools 
initiatives of the School Building Authority and Homeland Security and Emergency 
Management. Additionally, those portions of a school's access safety plan may be 
included in the School Crisis Prevention and Response Plan if there are any overlapping 
requirements. 

§61-7-11a 
Possessing 
deadly 
weapons 

The WVBE shall keep and maintain reports received by the State Superintendent of 
Schools from school principals that discover the unlawful possession of firearms on 
school premises or school buses. The WVBE may establish procedures for making and 
delivering such reports, entering into WVEIS, and notifying the State Superintendent of 
Schools via email and telephone as soon as possible, per W. Va. Code §61-7-11a, after 
the principal becomes aware of such unlawful or unauthorized possession. 

W. Va. Code County Board of Education Requirements 
§18-2C-1, et 
seq. 
Prohibiting 
harassment, 
intimidation, or 
bullying 

• Establish a policy prohibiting harassment, intimidation, or bullying using a process 
that includes representation of parent or guardian, school employees, school 
volunteers, students, and community members. 

• Include the following minimum policy components: 
• Effective on school property, school bus, school bus stop, and school-

sponsored events; 
• Defined with all components of the definition set forth in W. Va. Code §18-2C-

3 and this policy; 
• Procedures for reporting incidents; 
• Requirement that school personnel report incidents of which they are aware; 
• Requirement that parent or guardian of any student involved in an incident 

be notified; 
• Procedures for responding to and investigating reported incidents; 
• Strategies for protecting a victim from additional harassment, intimidation, or 

bullying and from retaliation following a report; 
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Appendix C: Requirements 
 

W. Va. Code WVBE and WVDE Requirements 
§18-2-7b 
Programs in 
drug 
prevention 
and violence 
reduction 

 Prescribe programs within the existing health and physical education program which 
involve teachers, counselors, and other staff in the teaching of resistance and life 
skills to counteract societal and peer pressure to use drugs, alcohol, and tobacco. 

 Prescribe programs to coordinate violence reduction efforts in schools and between 
schools and their communities and to train students, teachers, counselors, and staff 
in conflict resolution skills. The program shall be comprehensive, interdisciplinary, 
and shall begin in elementary school. 

§18-2C-1, et 
seq.  
Prohibiting 
harassment, 
intimidation, 
or bullying 

 Compile WVEIS incident data for harassment, intimidation, and bullying and report 
it annually to the Legislative Oversight Committee on Education Accountability. 

§18-9F-9 
School Crisis 
Prevention 
and 
Response 
Plan 

The WVBE, in conjunction with the Division of Homeland Security and Emergency 
Management, has developed a School Crisis Prevention and Response Plan Template 
containing the requirements for school specific School Crisis Prevention and Response 
Plans.  The School Crisis Prevention and Response Plan Template to be used by schools 
may be found on the WVDE website.  This template aligns with the safe schools 
initiatives of the School Building Authority and Homeland Security and Emergency 
Management.  Additionally, those portions of a school’s access safety plan may be 
included in the School Crisis Prevention and Response Plan if there are any overlapping 
requirements. 

§61-7-11a 
Possessing 
deadly 
weapons 

The WVBE shall keep and maintain reports received by the State Superintendent of 
Schools from school principals that discover the unlawful possession of firearms on 
school premises or school buses.  The WVBE may establish procedures for making and 
delivering such reports, entering into WVEIS, and notifying the State Superintendent of 
Schools via email and telephone as soon as possible, per W. Va. Code §61-7-11a, after 
the principal becomes aware of such unlawful or unauthorized possession. 

W. Va. Code County Board of Education Requirements 
§18-2C-1, et 
seq. 
Prohibiting 
harassment, 
intimidation, or 
bullying  

 Establish a policy prohibiting harassment, intimidation, or bullying using a process 
that includes representation of parent or guardian, school employees, school 
volunteers, students, and community members. 

 Include the following minimum policy components: 
 Effective on school property, school bus, school bus stop, and school-

sponsored events; 
 Defined with all components of the definition set forth in W. Va. Code §18-2C-

3 and this policy; 
 Procedures for reporting incidents; 
 Requirement that school personnel report incidents of which they are aware; 
 Requirement that parent or guardian of any student involved in an incident 

be notified; 
 Procedures for responding to and investigating reported incidents; 
 Strategies for protecting a victim from additional harassment, intimidation, or 

bullying and from retaliation following a report; 

July/August 2020



126CSR99 

W. Va. Code County Board of Education Requirements 

• Discipline procedures for any student guilty of harassment, intimidation, or 
bullying; 

• Procedures to ensure confidentiality of any information relating to a reported 
incident; and 

• Requirement that each incident be reported within the WVEIS. 
• When/if the county policy is revised, submit a copy to the State Superintendent of 

Schools. 
• Post notice of the county policy in any student handbook, and in any county board 

of education publication that sets forth the comprehensive rules, procedures, and 
standards of conduct for the school. 

• Incorporate into each school's current employee training program Information 
regarding the county board of education policy prohibiting harassment, 
intimidation, and/or bullying. 

• Provide training, to the extent state or federal funds are appropriated, on the 
harassment, intimidation, or bullying policy to school employees and volunteers 
who have direct contact with students and develop a process for educating 
students on the same. 

§18-5A-2 
Local School 
Improvement 
Councils (LSIC) 

• Annually, the LSIC shall develop and deliver a report, adhering to all applicable 
student privacy regulations, to the county superintendent (council on productive 
and safe schools) that includes: 
• Guidelines for the instruction and delivery of interventions for students who 

have been excluded from the classroom, suspended from the school, or 
expelled from the school. The guidelines shall include 
descriptions/recommendations for in-school programs with alternative 
settings and/or schedules, a system to provide effective communication and 
coordination between school and local emergency services agencies, 
preventive discipline strategies, and student involvement strategies. 

• Findings from an examination of school discipline procedures including 
disciplinary measures used at the school along with a documented assessment 
of fairness and consistency of disciplinary actions. 

• The county superintendent or designee shall respond to the LSIC in writing within 
10 days of receiving the report. 

• The county board of education shall retain and file all such correspondence for 
public review. 

§18-9F-1, et 
seq. 
School Access 
Safety Act 

Each county board of education seeking funds for school access safety projects during 
a fiscal year shall submit to the School Building Authority (SBA) a school access safety 
plan or annual plan update that addresses the school access safety needs of each 
school facility in the county. The safety plan shall include at least the following: 
• A prescribed countywide inventory of each school facility's means of ingress to 

and egress from the school for students, school employees, parent or guardian, 
visitors, and emergency personnel; 

• The recommendations and guidelines developed by the Countywide Council on 
Productive and Safe Schools together with the county board of education 
assessment of the recommendations and guidelines; 

• Recommendations for effective communication and coordination between school 
facilities, local law-enforcement agencies, and local emergency service agencies in 
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W. Va. Code County Board of Education Requirements 
 Discipline procedures for any student guilty of harassment, intimidation, or 

bullying; 
 Procedures to ensure confidentiality of any information relating to a reported 

incident; and 
 Requirement that each incident be reported within the WVEIS. 

 When/if the county policy is revised, submit a copy to the State Superintendent of 
Schools. 

 Post notice of the county policy in any student handbook, and in any county board 
of education publication that sets forth the comprehensive rules, procedures, and 
standards of conduct for the school. 

 Incorporate into each school’s current employee training program Information 
regarding the county board of education policy prohibiting harassment, 
intimidation, and/or bullying. 

 Provide training, to the extent state or federal funds are appropriated, on the 
harassment, intimidation, or bullying policy to school employees and volunteers 
who have direct contact with students and develop a process for educating 
students on the same. 

§18-5A-2 
Local School 
Improvement 
Councils (LSIC) 

 Annually, the LSIC shall develop and deliver a report, adhering to all applicable 
student privacy regulations, to the county superintendent (council on productive 
and safe schools) that includes: 
 Guidelines for the instruction and delivery of interventions for students who 

have been excluded from the classroom, suspended from the school, or 
expelled from the school.  The guidelines shall include 
descriptions/recommendations for in-school programs with alternative 
settings and/or schedules, a system to provide effective communication and 
coordination between school and local emergency services agencies, 
preventive discipline strategies, and student involvement strategies. 

 Findings from an examination of school discipline procedures including 
disciplinary measures used at the school along with a documented assessment 
of fairness and consistency of disciplinary actions.  

 The county superintendent or designee shall respond to the LSIC in writing within 
10 days of receiving the report. 

 The county board of education shall retain and file all such correspondence for 
public review. 

§18-9F-1, et 
seq. 
School Access 
Safety Act 

Each county board of education seeking funds for school access safety projects during 
a fiscal year shall submit to the School Building Authority (SBA) a school access safety 
plan or annual plan update that addresses the school access safety needs of each 
school facility in the county.  The safety plan shall include at least the following:  
 A prescribed countywide inventory of each school facility's means of ingress to 

and egress from the school for students, school employees, parent or guardian, 
visitors, and emergency personnel; 

 The recommendations and guidelines developed by the Countywide Council on 
Productive and Safe Schools together with the county board of education 
assessment of the recommendations and guidelines;  

 Recommendations for effective communication and coordination between school 
facilities, local law-enforcement agencies, and local emergency service agencies in 
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the county; 
• An assessment of the current status of crime committed on school campuses and 

at school-related functions; 
• A projected school access safety repair and renovation schedule for all school 

facilities in the county; 
• A prioritized list of all projects contained in the plan, including the projected cost 

of each project; 
• A description of how the plan addresses the school access safety goals and 

guidelines established by the SBA and how each project furthers the county board 
of education safety plan, facilities plan, and school major improvement plan; 

• Notation of the funds available for allocation and disbursement to the county 
board of education from the School Access Safety Fund; 

• A description of any source of local funds that the county board of education 
intends to contribute to the safety projects, or an approved financial hardship 
waiver, to satisfy the local contribution requirements; and 

• Any other element considered appropriate by the SBA or required by other 
regulations. 

§18-9F-9 County board of education is required to: 
Crisis • Keep the current School Crisis Prevention and Response 
Response Plan Plans for each school in the county on file and, unless otherwise provided for, 

provide a copy of each school's crisis prevention and response plan to each local 
emergency response agency that has a role in the plan. Local emergency response 
agencies that maintain a copy of the plan shall provide the same necessary 
safeguards for the information in the plan; 

• Employ the approved safeguards put in place by the school to protect information 
contained in each crisis prevention and response plan that may be considered 
protected critical infrastructure information, law enforcement sensitive 
information, or for official use; and 

• Make available to the public, upon request, a redacted copy of a school crisis 
prevention and response plan with any information removed that is necessary for 
compliance with the necessary safeguards. 

The county board of education should support schools in the development and 
updating of school crisis prevention and response plans by providing the following 
guidance and support: 
• Standardized procedures, developed in collaboration with local emergency 

agencies and service providers, that can be used in each school crisis prevention 
and response plan as appropriate when one agency or service provider serves all 
schools within the county; 

• Standardized lists of existing county board of education policies that support the 
requirements of the school crisis prevention and response plan; 

• Standardized local procedures for document safeguards and technical support to 
schools regarding the appropriate filing of the school crisis prevention and 
response plan; 

• Standardized procedures for the annual review/update of each school crisis 
prevention and response plan; and 

• Resources for training school personnel on school specific school crisis prevention 
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the county;  

 An assessment of the current status of crime committed on school campuses and 
at school-related functions;  

 A projected school access safety repair and renovation schedule for all school 
facilities in the county;  

 A prioritized list of all projects contained in the plan, including the projected cost 
of each project;  

 A description of how the plan addresses the school access safety goals and 
guidelines established by the SBA and how each project furthers the county board 
of education safety plan, facilities plan, and school major improvement plan;  

 Notation of the funds available for allocation and disbursement to the county 
board of education from the School Access Safety Fund;  

 A description of any source of local funds that the county board of education 
intends to contribute to the safety projects, or an approved financial hardship 
waiver, to satisfy the local contribution requirements; and  

 Any other element considered appropriate by the SBA or required by other 
regulations. 

§18-9F-9 
Crisis  
Response Plan 

County board of education is required to: 
 Keep the current School Crisis Prevention and Response  

Plans for each school in the county on file and, unless otherwise provided for, 
provide a copy of each school's crisis prevention and response plan to each local 
emergency response agency that has a role in the plan.  Local emergency response 
agencies that maintain a copy of the plan shall provide the same necessary 
safeguards for the information in the plan; 

 Employ the approved safeguards put in place by the school to protect information 
contained in each crisis prevention and response plan that may be considered 
protected critical infrastructure information, law enforcement sensitive 
information, or for official use; and 

 Make available to the public, upon request, a redacted copy of a school crisis 
prevention and response plan with any information removed that is necessary for 
compliance with the necessary safeguards. 

The county board of education should support schools in the development and 
updating of school crisis prevention and response plans by providing the following 
guidance and support: 
 Standardized procedures, developed in collaboration with local emergency 

agencies and service providers, that can be used in each school crisis prevention 
and response plan as appropriate when one agency or service provider serves all 
schools within the county; 

 Standardized lists of existing county board of education policies that support the 
requirements of the school crisis prevention and response plan; 

 Standardized local procedures for document safeguards and technical support to 
schools regarding the appropriate filing of the school crisis prevention and 
response plan; 

 Standardized procedures for the annual review/update of each school crisis 
prevention and response plan; and 

 Resources for training school personnel on school specific school crisis prevention 
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and response plans. 
§18A-5-1 
Authority of 
teachers and 
other school 
personnel; 
exclusion of 
students having 
infectious 
diseases; 
suspension or 
expulsion of 
disorderly 
students; 
corporal 
punishment 
abolished 

• The county board of education shall create more alternative learning centers or 
expand its capacity for alternative placements, subject to funding, to correct 
disruptive student behaviors so disruptive students can return to a regular 
classroom without engaging in further disruptive behavior. 

• Corporal punishment of any student by a school employee is prohibited. 
• The county board of education is solely responsible for the administration of 

proper discipline in the public schools of the county and shall adopt policies 
consistent with state laws to govern disciplinary actions. These policies shall 
encourage the involvement of parent or guardian in the maintenance of school 
discipline. 

• The county board of education shall provide for the implementation of a 
preventive discipline program including student involvement. 

• The county board of education shall provide in-service training for teachers and 
principals relating to assertive discipline procedures and conflict resolution. 

• The county board of education also may establish cooperatives with private 
entities to provide middle educational programs which may include programs 
focusing on developing individual coping skills, conflict resolution, anger control, 
self-esteem issues, stress management, and decision making for students and any 
other program related to preventive discipline. 

§18A-5-la 
Possessing 
deadly 
weapon; 
possessing a 
controlled 
substance; 
assaults and 
batteries upon 
teachers or 
other school 
personnel; 
sale of narcotic; 
expulsion; 
exception; 
alternative 
education 

Students are not permitted to engage in the following conduct on school premises, on 
school buses or school transportation, or at school-sponsored functions: 

GROUP A 
• Intentionally making physical contact of an insulting or provoking nature with a 

school employee while he or she is performing job duties; is commuting to or from 
work; or in retaliation to the school employee's action to supervise or discipline 
students 

• Possessing a firearm or other deadly weapon 
• Participating in the sale of a narcotic drug 

GROUP B 
• Committing an act or engaging in conduct that would constitute a felony in West 

Virginia if committed by an adult 
• Possessing a controlled substance governed by the Uniform Controlled Substance 

Act 

GROUP C 
• Injuring, or threatening to injure, a student, teacher, administrator, or other 

school personnel 
• Willfully disobeying a teacher 
• Possessing alcohol 
• Using profane language directed at a school employee or student intentionally 

defacing school property 
• Participating in a physical altercation with another person while under the 

authority of school personnel 
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and response plans. 

§18A-5-1 
Authority of 
teachers and 
other school 
personnel; 
exclusion of 
students having 
infectious 
diseases; 
suspension or 
expulsion of 
disorderly 
students; 
corporal 
punishment 
abolished 

 The county board of education shall create more alternative learning centers or 
expand its capacity for alternative placements, subject to funding, to correct 
disruptive student behaviors so disruptive students can return to a regular 
classroom without engaging in further disruptive behavior. 

 Corporal punishment of any student by a school employee is prohibited. 
 The county board of education is solely responsible for the administration of 

proper discipline in the public schools of the county and shall adopt policies 
consistent with state laws to govern disciplinary actions.  These policies shall 
encourage the involvement of parent or guardian in the maintenance of school 
discipline. 

 The county board of education shall provide for the implementation of a 
preventive discipline program including student involvement. 

 The county board of education shall provide in-service training for teachers and 
principals relating to assertive discipline procedures and conflict resolution. 

 The county board of education also may establish cooperatives with private 
entities to provide middle educational programs which may include programs 
focusing on developing individual coping skills, conflict resolution, anger control, 
self-esteem issues, stress management, and decision making for students and any 
other program related to preventive discipline. 

§18A-5-1a 
Possessing 
deadly 
weapon; 
possessing a 
controlled 
substance; 
assaults and 
batteries upon 
teachers or 
other school 
personnel;  
sale of narcotic; 
expulsion; 
exception; 
alternative 
education 

Students are not permitted to engage in the following conduct on school premises, on 
school buses or school transportation, or at school-sponsored functions: 
 
GROUP A 
 Intentionally making physical contact of an insulting or provoking nature with a 

school employee while he or she is performing job duties; is commuting to or from 
work; or in retaliation to the school employee’s action to supervise or discipline 
students 

 Possessing a firearm or other deadly weapon 
 Participating in the sale of a narcotic drug 
 
GROUP B 
 Committing an act or engaging in conduct that would constitute a felony in West 

Virginia if committed by an adult 
 Possessing a controlled substance governed by the Uniform Controlled Substance 

Act 
 
GROUP C 
 Injuring, or threatening to injure, a student, teacher, administrator, or other 

school personnel 
 Willfully disobeying a teacher 
 Possessing alcohol 
 Using profane language directed at a school employee or student intentionally 

defacing school property 
 Participating in a physical altercation with another person while under the 

authority of school personnel 
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• Habitually violating school rules or policies 

When a principal has notified the county superintendent of a student's suspension 
for conduct described in Group A above and makes the mandatory request to the 
county superintendent that the student be expelled, the county superintendent 
shall recommend to the county board of education that the student be expelled. 
Upon receiving the county superintendent's recommendation, the county board 
of education shall hold a hearing following the procedures outlined below. If it is 
determined the student did commit the alleged conduct, the county board of 
education shall expel the student in accordance with Level 4, Chapter 2, Section 2. 
When a principal has notified the county superintendent of a student's suspension 
for conduct described in Groups B and C above and submits a request to the 
county superintendent that the student be expelled, the county superintendent 
may recommend to the county board of education that the student be expelled. 
If the county superintendent makes such recommendation, the county board of 
education may hold a hearing following the procedures outlined below. If it is 
determined the student did commit the alleged conduct, the county board of 
education may expel the student. 

Hearing Procedure 
• Prior to a hearing, the county board of education shall issue written notice which 

states the charges and the recommended disposition to be served upon the 
student and his/her parent, guardian or custodian(s). The notice shall include: 
o The date and time at which the hearing shall be held (within ten days of the 

beginning of the suspension); and 
o If there will be an attempt to establish the student as a "dangerous student," 

the notice must state this intention and include any evidence which will be 
used to assert this claim. 

• At the hearing, the county board of education shall determine: (1) if the student 
should be reinstated; or (2) if the student should be expelled from school. If the 
county board of education determines the student should be expelled from school, 
it may also determine whether the student is a dangerous student. If the written 
notice for the hearing did not clearly articulate that evidence would be presented 
to establish the student as a dangerous student, the county board of education 
shall schedule a second hearing within 10 days to decide that issue. A second 
hearing attempting to establish a student as a dangerous student may be 
postponed for good cause shown by the student; such student shall remain under 
suspension until after the second hearing. 

• At any hearing before a county board of education, the student may be 
represented by counsel, may call his/her own witnesses to verify his/her version 
of the incident, and may confront and cross-examine witnesses supporting the 
charge against him or her. 

• All hearings before the county board of education shall be recorded by electronic 
means unless recorded by a certified court reporter. 

• In all hearings, facts shall be found by a preponderance of the evidence. 
• A hearing before the county board of education may be postponed for good cause 
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 Habitually violating school rules or policies 

 
When a principal has notified the county superintendent of a student’s suspension 
for conduct described in Group A above and makes the mandatory request to the 
county superintendent that the student be expelled, the county superintendent 
shall recommend to the county board of education that the student be expelled.  
Upon receiving the county superintendent’s recommendation, the county board 
of education shall hold a hearing following the procedures outlined below.  If it is 
determined the student did commit the alleged conduct, the county board of 
education shall expel the student in accordance with Level 4, Chapter 2, Section 2.  
When a principal has notified the county superintendent of a student’s suspension 
for conduct described in Groups B and C above and submits a request to the 
county superintendent that the student be expelled, the county superintendent 
may recommend to the county board of education that the student be expelled.  
If the county superintendent makes such recommendation, the county board of 
education may hold a hearing following the procedures outlined below.  If it is 
determined the student did commit the alleged conduct, the county board of 
education may expel the student.  

 
Hearing Procedure 
 Prior to a hearing, the county board of education shall issue written notice which 

states the charges and the recommended disposition to be served upon the 
student and his/her parent, guardian or custodian(s). The notice shall include: 
o The date and time at which the hearing shall be held (within ten days of the 

beginning of the suspension); and 
o If there will be an attempt to establish the student as a “dangerous student,” 

the notice must state this intention and include any evidence which will be 
used to assert this claim. 

 At the hearing, the county board of education shall determine:  (1) if the student 
should be reinstated; or (2) if the student should be expelled from school.  If the 
county board of education determines the student should be expelled from school, 
it may also determine whether the student is a dangerous student.  If the written 
notice for the hearing did not clearly articulate that evidence would be presented 
to establish the student as a dangerous student, the county board of education 
shall schedule a second hearing within 10 days to decide that issue.  A second 
hearing attempting to establish a student as a dangerous student may be 
postponed for good cause shown by the student; such student shall remain under 
suspension until after the second hearing. 

 At any hearing before a county board of education, the student may be 
represented by counsel, may call his/her own witnesses to verify his/her version 
of the incident, and may confront and cross-examine witnesses supporting the 
charge against him or her. 

 All hearings before the county board of education shall be recorded by electronic 
means unless recorded by a certified court reporter. 

 In all hearings, facts shall be found by a preponderance of the evidence. 
 A hearing before the county board of education may be postponed for good cause 
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shown by the student but he or she shall remain under suspension until after the 
hearing. 

• At the conclusion of the hearing, the county board of education shall either: (1) 
order the student reinstated immediately at the end of his/her initial suspension; 
(2) suspend the student for a further designated number of days; or (3) expel the 
student from the public schools of the county. 

• A county board of education that expels a student, and finds that the student is a 
dangerous student, may refuse to provide alternative education. 
o A hearing for the purpose of reexamining whether or not the student remains 

a dangerous student and whether the student shall be provided alternative 
education shall be conducted every three months for so long as the student 
remains a dangerous student and is denied alternative education. 

o During such hearings, the county board of education may consider the history 
of the student's conduct as well as any improvements made subsequent to 
the expulsion. 

o If it is determined during any of the hearings that the student is no longer a 
dangerous student or should be provided alternative education, the student 
shall be provided alternative education during the remainder of the expulsion 
period. 

• In connection with proceedings related to a recommended student expulsion or 
dangerous student determination, the superintendent may apply to a circuit judge 
or magistrate for authority to subpoena witnesses and documents. Upon written 
request of any other party, the superintendent shall apply to a circuit judge or 
magistrate for the authority to subpoena witnesses, documents or both on behalf 
of the other party. If the authority to subpoena is granted, the superintendent 
shall subpoena the witnesses, documents, or both following the subpoena 
requirements set forth in W. Va. Code §29A-5-1. 

• Any hearing may be postponed: (1) For good cause shown by the student; (2) 
when proceedings to compel a subpoenaed witness to appear must be instituted; 
or (3) when a delay in service of a subpoena hinders either party's ability to provide 
sufficient notice to appear to a witness. A student remains under suspension until 
after the hearing in any case where a postponement occurs. 

• Students may be expelled for a period not to exceed one school year, except that 
if a student is determined to have committed conduct described in Group A above 
the student shall be expelled for a period of not less than twelve consecutive 
months. 
o The county superintendent may lessen the mandatory period of twelve 

consecutive months for the expulsion of the student if the circumstances of 
the student's case warrant. Upon the reduction of the period of expulsion, the 
county superintendent shall prepare a written statement setting forth the 
circumstances of the student's case which warrant the reduction of the period 
of expulsion. The county superintendent shall submit the statement to the 
county board of education, the principal, the faculty senate, and the local 
school improvement council. The county superintendent may use the 
following factors as guidelines in determining whether or not to reduce a 
mandatory twelve-month expulsion: 
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shown by the student but he or she shall remain under suspension until after the 
hearing. 

 At the conclusion of the hearing, the county board of education shall either: (1) 
order the student reinstated immediately at the end of his/her initial suspension; 
(2) suspend the student for a further designated number of days; or (3) expel the 
student from the public schools of the county. 

 A county board of education that expels a student, and finds that the student is a 
dangerous student, may refuse to provide alternative education.  
o A hearing for the purpose of reexamining whether or not the student remains 

a dangerous student and whether the student shall be provided alternative 
education shall be conducted every three months for so long as the student 
remains a dangerous student and is denied alternative education. 

o During such hearings, the county board of education may consider the history 
of the student’s conduct as well as any improvements made subsequent to 
the expulsion. 

o If it is determined during any of the hearings that the student is no longer a 
dangerous student or should be provided alternative education, the student 
shall be provided alternative education during the remainder of the expulsion 
period. 

 In connection with proceedings related to a recommended student expulsion or 
dangerous student determination, the superintendent may apply to a circuit judge 
or magistrate for authority to subpoena witnesses and documents.  Upon written 
request of any other party, the superintendent shall apply to a circuit judge or 
magistrate for the authority to subpoena witnesses, documents or both on behalf 
of the other party.  If the authority to subpoena is granted, the superintendent 
shall subpoena the witnesses, documents, or both following the subpoena 
requirements set forth in W. Va. Code §29A-5-1. 

 Any hearing may be postponed:  (1) For good cause shown by the student; (2) 
when proceedings to compel a subpoenaed witness to appear must be instituted; 
or (3) when a delay in service of a subpoena hinders either party's ability to provide 
sufficient notice to appear to a witness. A student remains under suspension until 
after the hearing in any case where a postponement occurs. 

 Students may be expelled for a period not to exceed one school year, except that 
if a student is determined to have committed conduct described in Group A above 
the student shall be expelled for a period of not less than twelve consecutive 
months. 
o The county superintendent may lessen the mandatory period of twelve 

consecutive months for the expulsion of the student if the circumstances of 
the student's case warrant. Upon the reduction of the period of expulsion, the 
county superintendent shall prepare a written statement setting forth the 
circumstances of the student's case which warrant the reduction of the period 
of expulsion. The county superintendent shall submit the statement to the 
county board of education, the principal, the faculty senate, and the local 
school improvement council. The county superintendent may use the 
following factors as guidelines in determining whether or not to reduce a 
mandatory twelve-month expulsion: 
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■ the extent of the student's malicious intent; 
■ the outcome of the student's misconduct; 
■ the student's past behavior history; 
■ the likelihood of the student's repeated misconduct; and 
■ if applicable, successful completion of satisfactory progress towards 

successful completion of Juvenile Drug Court. 
• All actions taken with regard to this section of law must be in compliance with the 

federal provisions of the Individuals with Disabilities Education Act, 20 U.S.C. 
§1400 et seq. 

• Each suspension or expulsion imposed upon a student under the authority of this 
section shall be recorded in WVEIS. 

W. Va. Code County boards of education are responsible for providing all of its employees with a 
§49-2-803 written document setting forth the notification requirements when child abuse or 
Persons neglect is suspected. The statement must contain the following information: 
mandated to • teachers, school personnel, volunteers, counselors, nurses, or other 
report professional mandatory reporters within a school who suspect that a student 
suspected is being abused or neglected shall report the circumstances to the West 
abuse and Virginia Department of Health and Human Resources immediately, and within 
neglect; no more than 24 hours; 
requirements. • if a mandatory reporter suspects a student has suffered serious physical abuse 

or sexual abuse or sexual assault, the West Virginia State Police and the local 
law enforcement entity must also be notified immediately; 

• mandatory reporters that are also staff or volunteers of an entity or 
organization that provides services to a school or otherwise organizes 
activities at a school or on school premises must immediately notify the 
person in charge of the entity or organization providing services or activities 
to a school. The mandatory reporter must follow any additional reporting 
requirements established by such entity or organization; 

• in instances where a mandatory reporter personally witness any of the 
following acts, or receives credible information from a witness of any of the 
following acts, he or she must notify the West Virginia State Police and the 
local law enforcement entity immediately: 

o sexual contact of a child on school premises, on a school bus, or on 
transportation used in furtherance of a school purpose. Sexual contact 
is further defined in W. Va. Code §61-8B-1(6); 

o sexual intercourse of a child on school premises, on a school bus, or on 
transportation used in furtherance of a school purpose. Sexual 
intercourse is further defined in W. Va. Code §61-8B-1(7); or 

o sexual intrusion of a child on school premises, on a school bus, or on 
transportation used in furtherance of a school purpose. Sexual intrusion 
is further defined in W. Va. Code §61-8B-1(8). 

There is a limited exception to the mandatory reporting requirement when a 
mandatory reporter receives information or observes consensual sexual contact, 
intercourse, or intrusion between students. This exception does not apply, and thus 
the immediate and within no more than 24 hour notification requirement must be 
followed, when the consensual sexual contact, intercourse, or intrusion involves: 
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 the extent of the student's malicious intent; 
 the outcome of the student's misconduct; 
 the student's past behavior history;  
 the likelihood of the student's repeated misconduct; and 
 if applicable, successful completion of satisfactory progress towards 

successful completion of Juvenile Drug Court. 
 All actions taken with regard to this section of law must be in compliance with the 

federal provisions of the Individuals with Disabilities Education Act, 20 U.S.C. 
§1400 et seq. 

 Each suspension or expulsion imposed upon a student under the authority of this 
section shall be recorded in WVEIS. 

W. Va. Code 
§49-2-803 
Persons 
mandated to 
report 
suspected 
abuse and 
neglect; 
requirements. 

County boards of education are responsible for providing all of its employees with a 
written document setting forth the notification requirements when child abuse or 
neglect is suspected.  The statement must contain the following information: 

 teachers, school personnel, volunteers, counselors, nurses, or other 
professional mandatory reporters within a school who suspect that a student 
is being abused or neglected shall report the circumstances to the West 
Virginia Department of Health and Human Resources immediately, and within 
no more than 24 hours; 

 if a mandatory reporter suspects a student has suffered serious physical abuse 
or sexual abuse or sexual assault, the West Virginia State Police and the local 
law enforcement entity must also be notified immediately; 

 mandatory reporters that are also staff or volunteers of an entity or 
organization that provides services to a school or otherwise organizes 
activities at a school or on school premises must immediately notify the 
person in charge of the entity or organization providing services or activities 
to a school.  The mandatory reporter must follow any additional reporting 
requirements established by such entity or organization;    

 in instances where a mandatory reporter personally witness any of the 
following acts, or receives credible information from a witness of any of the 
following acts, he or she must notify the West Virginia State Police and the 
local law enforcement entity immediately: 
o sexual contact of a child on school premises, on a school bus, or on 

transportation used in furtherance of a school purpose.  Sexual contact 
is further defined in W. Va. Code §61-8B-1(6); 

o sexual intercourse of a child on school premises, on a school bus, or on 
transportation used in furtherance of a school purpose.  Sexual 
intercourse is further defined in W. Va. Code §61-8B-1(7); or 

o sexual intrusion of a child on school premises, on a school bus, or on 
transportation used in furtherance of a school purpose.  Sexual intrusion 
is further defined in W. Va. Code §61-8B-1(8). 

There is a limited exception to the mandatory reporting requirement when a 
mandatory reporter receives information or observes consensual sexual contact, 
intercourse, or intrusion between students.  This exception does not apply, and thus 
the immediate and within no more than 24 hour notification requirement must be 
followed, when the consensual sexual contact, intercourse, or intrusion involves:    
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• a student who is 14 or older and a student who is less than 12; 
• a mentally or physically incapacitated students; or 
• a student who is 16 or older and a student who is less than 16 when there is 

at least a 4 year age difference between the students. 
County boards of education must secure a written acknowledgment from every 
employee indicating the employee has received and understands the statement of 
reporting requirements provided by the county board of education. 

§61-7-11a • It is unlawful for any person, excepting the individuals and classes of individuals 
Possessing listed below, to possess a firearm or other deadly weapon on school premises, on 
deadly school buses, or at school-sponsored functions. 
weapons on • Approval of the county board of education is necessary for certain individuals and 
premises of classes of individuals to lawfully possess a firearm or other deadly weapon on 
educational school premises, on school buses, or at school-sponsored functions, which include 
facilities specific areas that are owned, rented, or leased by WV Department of Education, 

West Virginia Secondary School Activities Commission, county board of 
education, or local public school for the actual period a function is occurring. 

• The prohibition against possessing firearms or other deadly weapons on school 
premises, on school buses, or at school-sponsored functions does not apply to: 
o law-enforcement officers employed by federal, state, county, or municipal 

law-enforcement agencies; 
o probation officers appointed to their position by the West Virginia Supreme 

Court of Appeals, or otherwise pursuant to W. Va. Code §62-12-5 or Chapter 
49 of said Code, in the performance of his/her duties; 

o retired law-enforcement officers who are (1) employed by a state, county, 
or municipal law-enforcement agency; (2) covered for liability purposes by 
the law-enforcement agency; (3) authorized by the county board of 
education and the school principal to serve as security for the school; (4) 
qualified to carry a firearm as a retired law-enforcement officer under the 
Law-Enforcement Officer Safety Act of 2004, as amended, pursuant to 18 
U.S.C. §926C(c); and (5) qualified with his/her firearm to his/her employer's 
requirements for handling and using a firearm; 

o individuals specifically authorized by the county board of education or 
school principal to conduct programs with valid educational purposes; 

o individuals who are otherwise lawfully permitted to possess a firearm or 
deadly weapon may possess an unloaded firearm or deadly weapon in a 
motor vehicle on school premises; 

o individuals who are otherwise lawfully permitted to possess a firearm or 
deadly weapon may leave an unloaded firearm or deadly weapon in a locked 
motor vehicle on school premises; 

o programs or raffles, approved by the county board of education or school, 
that include the display of unloaded firearms; 

o individuals 21 years and older may possess a concealed handgun in a motor 
vehicle in a parking lot, traffic circle, or other areas of vehicular ingress or 
egress to a public school if: (1) while occupying the vehicle, the handgun is 
stored out of view from persons outside the vehicle; or (2) when not 
occupying the vehicle, the vehicle as a whole is locked and the handgun is 
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 a student who is 14 or older and a student who is less than 12; 
 a mentally or physically incapacitated students; or 
 a student who is 16 or older and a student who is less than 16 when there is 

at least a 4 year age difference between the students. 
County boards of education must secure a written acknowledgment from every 
employee indicating the employee has received and understands the statement of 
reporting requirements provided by the county board of education.   

§61-7-11a 
Possessing 
deadly 
weapons on 
premises of 
educational 
facilities 

 It is unlawful for any person, excepting the individuals and classes of individuals 
listed below, to possess a firearm or other deadly weapon on school premises, on 
school buses, or at school-sponsored functions. 

 Approval of the county board of education is necessary for certain individuals and 
classes of individuals to lawfully possess a firearm or other deadly weapon on 
school premises, on school buses, or at school-sponsored functions, which include 
specific areas that are owned, rented, or leased by WV Department of Education, 
West Virginia Secondary School Activities Commission, county board of 
education, or local public school for the actual period a function is occurring.  

 The prohibition against possessing firearms or other deadly weapons on school 
premises, on school buses, or at school-sponsored functions does not apply to: 
o law-enforcement officers employed by federal, state, county, or municipal 

law-enforcement agencies; 
o probation officers appointed to their position by the West Virginia Supreme 

Court of Appeals, or otherwise pursuant to W. Va. Code §62-12-5 or Chapter 
49 of said Code, in the performance of his/her duties; 

o retired law-enforcement officers who are (1) employed by a state, county, 
or municipal law-enforcement agency; (2) covered for liability purposes by 
the law-enforcement agency; (3) authorized by the county board of 
education and the school principal to serve as security for the school; (4) 
qualified to carry a firearm as a retired law-enforcement officer under the 
Law-Enforcement Officer Safety Act of 2004, as amended, pursuant to 18 
U.S.C. §926C(c); and (5) qualified with his/her firearm to his/her employer’s 
requirements for handling and using a firearm; 

o individuals specifically authorized by the county board of education or 
school principal to conduct programs with valid educational purposes; 

o individuals who are otherwise lawfully permitted to possess a firearm or 
deadly weapon may possess an unloaded firearm or deadly weapon in a 
motor vehicle on school premises; 

o individuals who are otherwise lawfully permitted to possess a firearm or 
deadly weapon may leave an unloaded firearm or deadly weapon in a locked 
motor vehicle on school premises; 

o programs or raffles, approved by the county board of education or school, 
that include the display of unloaded firearms; 

o individuals 21 years and older may possess a concealed handgun in a motor 
vehicle in a parking lot, traffic circle, or other areas of vehicular ingress or 
egress to a public school if: (1) while occupying the vehicle, the handgun is 
stored out of view from persons outside the vehicle; or (2) when not 
occupying the vehicle, the vehicle as a whole is locked and the handgun is 
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stored in a locked trunk, locked glove box, locked interior compartment, or 
locked container securely fixed to the vehicle; 

o West Virginia University's official mascot, commonly known as the 
Mountaineer, when acting in his/her official capacity; and 

o Parkersburg South High School's official mascot, commonly known as the 
Patriot, when acting in his/her official capacity. 

W. Va. Code School Requirements 
§18-5A-2 • The LSIC shall schedule any meeting that involves the issue of student discipline 
Local School outside the regularly scheduled working hours of any school employee member 
Improvement of the council. 
Councils (LSIC) • The LSIC shall conduct a meeting to engage parent or guardian, students, school 

employees, and other interested parties in a positive and interactive dialogue 
regarding effective discipline policies. 

• The LSIC shall develop and deliver a report (adhering to all applicable student 
privacy regulations) to the county superintendent (council on productive and 
safe schools) that includes: 
o Guidelines for the instruction and delivery of interventions for students 

who have been excluded from the classroom, suspended from the school 
or expelled from the school. The guidelines shall include 
descriptions/recommendations for in-school programs with alternative 
settings and/or schedules, a system to provide effective communication 
and coordination between school and local emergency services agencies, 
preventive discipline strategies and student involvement strategies. 

o Findings from an examination of school discipline procedures including 
disciplinary measures used at the school along with a documented 
assessment of fairness and consistency of disciplinary actions. 

o The superintendent (or designee) shall respond to the LSIC in writing within 
10 days of receiving the report and the county board of education shall 
retain and file all such correspondence for public review. 

§18-9F-9 Each school shall create a comprehensive School Crisis Prevention and Response 
School crisis Plan Template model developed by the WVBE. In developing the School Crisis 
response plan Prevention and Response Plan, schools shall employ necessary safeguards to 

protect information contained in each Plan that may be considered protected 
critical infrastructure information, law enforcement sensitive information or for 
official use only. The safeguards employed to protect sensitive information must 
have the approval of the Division of Homeland Security and Emergency 
Management. School Crisis Prevention and Response Plans, and updates to such 
Plans, are to be filed with the school's county board of education. 

The Crisis Prevention and Response Plans must be developed under the following 
requirements: 
• each school within the state shall form a crisis prevention and response 

planning team consisting of either: (1) the school's Local School Improvement 
Council, or (2) a team consisting of the principal, two teachers, one service 
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stored in a locked trunk, locked glove box, locked interior compartment, or 
locked container securely fixed to the vehicle; 

o West Virginia University’s official mascot, commonly known as the 
Mountaineer, when acting in his/her official capacity; and 

o Parkersburg South High School’s official mascot, commonly known as the 
Patriot, when acting in his/her official capacity. 

 
 

W. Va. Code School Requirements 
§18-5A-2 
Local School 
Improvement 
Councils (LSIC) 

 The LSIC shall schedule any meeting that involves the issue of student discipline 
outside the regularly scheduled working hours of any school employee member 
of the council. 

 The LSIC shall conduct a meeting to engage parent or guardian, students, school 
employees, and other interested parties in a positive and interactive dialogue 
regarding effective discipline policies. 

 The LSIC shall develop and deliver a report (adhering to all applicable student 
privacy regulations) to the county superintendent (council on productive and 
safe schools) that includes: 
o Guidelines for the instruction and delivery of interventions for students 

who have been excluded from the classroom, suspended from the school 
or expelled from the school.  The guidelines shall include 
descriptions/recommendations for in-school programs with alternative 
settings and/or schedules, a system to provide effective communication 
and coordination between school and local emergency services agencies, 
preventive discipline strategies and student involvement strategies. 

o Findings from an examination of school discipline procedures including 
disciplinary measures used at the school along with a documented 
assessment of fairness and consistency of disciplinary actions.  

o The superintendent (or designee) shall respond to the LSIC in writing within 
10 days of receiving the report and the county board of education shall 
retain and file all such correspondence for public review. 

§18-9F-9 
School crisis 
response plan 

Each school shall create a comprehensive School Crisis Prevention and Response 
Plan Template model developed by the WVBE.  In developing the School Crisis 
Prevention and Response Plan, schools shall employ necessary safeguards to 
protect information contained in each Plan that may be considered protected 
critical infrastructure information, law enforcement sensitive information or for 
official use only.  The safeguards employed to protect sensitive information must 
have the approval of the Division of Homeland Security and Emergency 
Management.  School Crisis Prevention and Response Plans, and updates to such 
Plans, are to be filed with the school’s county board of education. 
 
The Crisis Prevention and Response Plans must be developed under the following 
requirements: 
 each school within the state shall form a crisis prevention and response 

planning team consisting of either:  (1) the school’s Local School Improvement 
Council, or (2) a team consisting of the principal, two teachers, one service 
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person, and two parents or guardians of children attending the school. The 
school crisis prevention and response planning team may include one member 
of the county board of education, a school counselor, a member from local law-
enforcement authorities, the local county emergency services director, and one 
student in grade ten or higher if the school has those grades; 

• each school within the state, through the school's crisis prevention and 
response planning team, shall develop a school specific crisis prevention and 
response plan using the state/county template, and with consultation from 
local social services agencies and local first response agencies including police, 
fire, emergency medical services (EMS), emergency management, and any 
other local entities the school's crisis prevention and response planning team 
determines should be consulted; 

• each school's crisis prevention and response planning team shall annually 
review its crisis prevention and response plan and shall update the Plan as 
necessary. Each school shall file either an updated School Crisis Prevention and 
Response Plan or a memorandum stating that no update to the Plan was 
necessary with the county board of education and the Division of Homeland 
Security and Emergency Management no later than August 1 of each year; 

• each school shall make a redacted copy of its school crisis prevention and 
response plan available, upon request, for inspection by the public with any 
information removed, that is necessary for compliance, with the necessary 
safeguards developed by the state. 

• each school shall annually send notice home to all parents and guardians of 
students, at the school, alerting the parents and guardians to the existence of 
the crisis prevention and response plan and the ability to review a redacted 
copy at the offices of the county board of education; and 

• each School Crisis Prevention and Response Plan shall include at least the 
following: 
• the school employee in charge during a crisis and a designated substitute; 
• a communication plan to be used during a crisis; 
• protocols for responding to immediate physical harm of students, faculty or 

staff, and to traumatic events, including the period after the event(s) have 
concluded; 

• disaster and emergency procedures to respond to earthquakes, fire, flood, 
other natural disasters, explosions, or other events or conditions in which 
death or serious injury is likely; 

• crisis procedures for safe entrance to and exit from the school by students, 
parent or guardian, and employees, including an evacuation and lock down 
plan; and 

• policies for enforcing school discipline and maintaining a safe and orderly 
environment during the crisis. 

§18-2-40 
Jamie's Law 
Suicide 
Prevention 

A public middle and high school administrator shall disseminate and provide 
opportunities to discuss suicide prevention awareness information to all middle and 
high school students 

§18A-5-1 • The teacher shall stand in the place of the parent or guardian in exercising 
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person, and two parents or guardians of children attending the school. The 
school crisis prevention and response planning team may include one member 
of the county board of education, a school counselor, a member from local law-
enforcement authorities, the local county emergency services director, and one 
student in grade ten or higher if the school has those grades; 

 each school within the state, through the school’s crisis prevention and 
response planning team, shall develop a school specific crisis prevention and 
response plan using the state/county template, and with consultation from 
local social services agencies and local first response agencies including police, 
fire, emergency medical services (EMS), emergency management, and any 
other local entities the school’s crisis prevention and response planning team 
determines should be consulted; 

 each school’s crisis prevention and response planning team shall annually 
review its crisis prevention and response plan and shall update the Plan as 
necessary.  Each school shall file either an updated School Crisis Prevention and 
Response Plan or a memorandum stating that no update to the Plan was 
necessary with the county board of education and the Division of Homeland 
Security and Emergency Management no later than August 1 of each year; 

 each school shall make a redacted copy of its school crisis prevention and 
response plan available, upon request, for inspection by the public with any 
information removed, that is necessary for compliance, with the necessary 
safeguards developed by the state.   

 each school shall annually send notice home to all parents and guardians of 
students, at the school, alerting the parents and guardians to the existence of 
the crisis prevention and response plan and the ability to review a redacted 
copy at the offices of the county board of education; and 

 each School Crisis Prevention and Response Plan shall include at least the 
following: 
 the school employee in charge during a crisis and a designated substitute; 
 a communication plan to be used during a crisis; 
 protocols for responding to immediate physical harm of students, faculty or 

staff, and to traumatic events, including the period after the event(s) have 
concluded; 

 disaster and emergency procedures to respond to earthquakes, fire, flood, 
other natural disasters, explosions, or other events or conditions in which 
death or serious injury is likely; 

 crisis procedures for safe entrance to and exit from the school by students, 
parent or guardian, and employees, including an evacuation and lock down 
plan; and 

 policies for enforcing school discipline and maintaining a safe and orderly 
environment during the crisis. 

§18-2-40 
Jamie’s Law 
Suicide 
Prevention  

A public middle and high school administrator shall disseminate and provide 
opportunities to discuss suicide prevention awareness information to all middle and 
high school students 

§18A-5-1  The teacher shall stand in the place of the parent or guardian in exercising 

July/August 2020



126CSR99 

W. Va. Code School Requirements 
Authority of authority over the school and has control of all students enrolled in the school 
teachers and from the time they reach the school until they have returned to their respective 
other school homes, except that where transportation of students is provided, the driver in 
personnel; charge of the school bus or other mode of transportation shall exercise such 
exclusion of authority and control over the students while they are in transit to and from 
students having the school. 
infectious • Subject to W. Va. 126CSR51, WVBE Policy 2423, Health Promotion and Disease 
diseases; Prevention, the school administrator or school nurse shall exclude from the 
suspension or school any student known to have or suspected of having any infectious 
expulsion of disease, or any student who has been exposed to any infectious disease. 
disorderly • The teacher or bus driver may exclude from his/her classroom or school bus 
students; 
corporal 

any student who is guilty of inappropriate behavior as outlined in Chapter 2, 
Section 2, Levels 1, 2, 3 or 4 of this policy. 

punishment • Any student excluded, shall be placed under the control of the principal of the 
abolished school or a designee. 

• The excluded student may be admitted to the classroom or school bus only 
when the principal, or a designee, provides written certification to the teacher 
that the student may be readmitted and specifies the specific type of 
disciplinary action, if any, that was taken. 

• If the principal finds that disciplinary action is warranted, he or she shall provide 
written and, if possible, telephonic notice of the action to the parent or 
guardian. 

• When a student is excluded from a classroom or a school bus two times in one 
semester, and after exhausting all reasonable methods of classroom discipline 
provided in the school discipline plan, the student may be readmitted to the 
classroom or the school bus only after the principal, teacher and, if possible, 
the parent or guardian of the student have held a conference to discuss the 
student's disruptive behavior patterns, and the teacher and the principal agree 
on a course of discipline for the student, and inform the parent or guardian of 
the course of action. 

• If the student's disruptive behavior persists, upon the teacher's request, the 
principal may, to the extent feasible, transfer the student to another setting. 

• A student may not be suspended from school solely for not attending class. 
Other methods of discipline may be used for the student which may include, 
but are not limited to, detention, extra class, time or alternative class settings. 

• Corporal punishment of any student by a school employee is prohibited. 
§18A-5-la • Students are not permitted to engage in the following conduct on school 
Possessing premises, on school buses, or school transportation, or at school-sponsored 
deadly weapons functions; such conduct is grounds for suspension: 
on premises of GROUP A 
educational o Intentionally make physical contact of an insulting or provoking nature 
facilities; with a school employee while he or she is performing job duties; is 
possessing a commuting to or from work; or in retaliation to the school employee's 
controlled action to supervise or discipline students 
substance on o Possessing a firearm or other deadly weapon 
premises of o Participating in the sale of a narcotic drug 
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Authority of 
teachers and 
other school 
personnel; 
exclusion of 
students having 
infectious 
diseases; 
suspension or 
expulsion of 
disorderly 
students; 
corporal 
punishment 
abolished 

authority over the school and has control of all students enrolled in the school 
from the time they reach the school until they have returned to their respective 
homes, except that where transportation of students is provided, the driver in 
charge of the school bus or other mode of transportation shall exercise such 
authority and control over the students while they are in transit to and from 
the school. 

 Subject to W. Va. 126CSR51, WVBE Policy 2423, Health Promotion and Disease 
Prevention, the school administrator or school nurse shall exclude from the 
school any student known to have or suspected of having any infectious 
disease, or any student who has been exposed to any infectious disease. 

 The teacher or bus driver may exclude from his/her classroom or school bus 
any student who is guilty of inappropriate behavior as outlined in Chapter 2, 
Section 2, Levels 1, 2, 3 or 4 of this policy. 

 Any student excluded, shall be placed under the control of the principal of the 
school or a designee. 

 The excluded student may be admitted to the classroom or school bus only 
when the principal, or a designee, provides written certification to the teacher 
that the student may be readmitted and specifies the specific type of 
disciplinary action, if any, that was taken. 

 If the principal finds that disciplinary action is warranted, he or she shall provide 
written and, if possible, telephonic notice of the action to the parent or 
guardian.  

 When a student is excluded from a classroom or a school bus two times in one 
semester, and after exhausting all reasonable methods of classroom discipline 
provided in the school discipline plan, the student may be readmitted to the 
classroom or the school bus only after the principal, teacher and, if possible, 
the parent or guardian of the student have held a conference to discuss the 
student's disruptive behavior patterns, and the teacher and the principal agree 
on a course of discipline for the student, and inform the parent or guardian of 
the course of action. 

 If the student's disruptive behavior persists, upon the teacher's request, the 
principal may, to the extent feasible, transfer the student to another setting. 

 A student may not be suspended from school solely for not attending class. 
Other methods of discipline may be used for the student which may include, 
but are not limited to, detention, extra class, time or alternative class settings. 

 Corporal punishment of any student by a school employee is prohibited. 
§18A-5-1a 
Possessing 
deadly weapons 
on premises of 
educational 
facilities; 
possessing a 
controlled 
substance on 
premises of 

 Students are not permitted to engage in the following conduct on school 
premises, on school buses, or school transportation, or at school-sponsored 
functions; such conduct is grounds for suspension: 

GROUP A 
o Intentionally make physical contact of an insulting or provoking nature 

with a school employee while he or she is performing job duties; is 
commuting to or from work; or in retaliation to the school employee’s 
action to supervise or discipline students 

o Possessing a firearm or other deadly weapon 
o Participating in the sale of a narcotic drug 
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educational 
facilities; 
assaults and 
batteries 
committed by 
students upon 
teachers or 
other school 
personnel; 
temporary 
suspension, 
hearing; 
procedure, 
notice and 
formal hearing; 
extended 
suspension; sale 
of narcotic; 
expulsion; 
exception; 
alternative 
education. 

GROUP B 
o Committing an act or engaging in conduct that would constitute a 

felony in West Virginia if committed by an adult 
o Possessing a controlled substance governed by the Uniform Controlled 

Substance Act 

GROUP C 
o Injuring, or threatening to injure, a student, teacher, administrator, or 

other school personnel 
o Willfully disobeying a teacher 
o Possessing alcohol 
o Using profane language directed at a school employee or student 
o Intentionally defacing school property 
o Participating in a physical altercation with another person while under 

the authority of school personnel 
o Habitually violating school rules or policies 

• School personnel that receive information or witness student(s) committing 
conduct described above must immediately report such student(s) and conduct 
to the school principal. 

• Prior to suspending a student, the principal must hold an informal hearing 
immediately after the conduct. The hearing must take place before a student 
is suspended. However, a student may be suspended without first holding a 
hearing if the principal believes the continued presence of the student in the 
school poses a continuing danger or presents a continuing threat of disrupting 
academic progress. In such situations, an informal hearing must be held as 
soon as practically possible following the suspension. 

• The student and his/her parent or guardian must be given telephonic notice, if 
possible, of the informal hearing. This notice shall include a brief statement of 
the grounds for suspension. 

• Informal Hearing Procedure: 
o At the beginning of the hearing, the principal must ask the student if 

he or she admits or denies the charges. 
o If student denies charges, he or she must be provided with an 

explanation of the principal's evidence supporting the charges. 
o The student must be given an opportunity to present his/her version 

of the incident. 
• At the conclusion of an informal hearing or upon the failure of the noticed 

student to appear, if the principal finds the student to have committed the 
alleged conduct, the disciplinary action to be taken by the principal is as 
follows: 

o For students found to have committed the conduct described in 
Groups A and B above, the principal shall suspend the student for up 
to 10 days, including any time the student was suspended prior to the 
hearing. 

o For students found to have committed the conduct described in Group 
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educational 
facilities; 
assaults and 
batteries 
committed by 
students upon 
teachers or 
other school 
personnel; 
temporary 
suspension, 
hearing; 
procedure, 
notice and 
formal hearing; 
extended 
suspension; sale 
of narcotic; 
expulsion; 
exception; 
alternative 
education. 
 

 
GROUP B 
o Committing an act or engaging in conduct that would constitute a 

felony in West Virginia if committed by an adult  
o Possessing a controlled substance governed by the Uniform Controlled 

Substance Act 
 
GROUP C 
o Injuring, or threatening to injure, a student, teacher, administrator, or 

other school personnel  
o Willfully disobeying a teacher 
o Possessing alcohol 
o Using profane language directed at a school employee or student 
o Intentionally defacing school property  
o Participating in a physical altercation with another person while under 

the authority of school personnel 
o Habitually violating school rules or policies 

 School personnel that receive information or witness student(s) committing 
conduct described above must immediately report such student(s) and conduct 
to the school principal.    

 Prior to suspending a student, the principal must hold an informal hearing 
immediately after the conduct.  The hearing must take place before a student 
is suspended.  However, a student may be suspended without first holding a 
hearing if the principal believes the continued presence of the student in the 
school poses a continuing danger or presents a continuing threat of disrupting 
academic progress.  In such situations, an informal hearing must be held as 
soon as practically possible following the suspension.   

 The student and his/her parent or guardian must be given telephonic notice, if 
possible, of the informal hearing.  This notice shall include a brief statement of 
the grounds for suspension. 

 Informal Hearing Procedure: 
o At the beginning of the hearing, the principal must ask the student if 

he or she admits or denies the charges. 
o If student denies charges, he or she must be provided with an 

explanation of the principal’s evidence supporting the charges. 
o The student must be given an opportunity to present his/her version 

of the incident. 
 At the conclusion of an informal hearing or upon the failure of the noticed 

student to appear, if the principal finds the student to have committed the 
alleged conduct, the disciplinary action to be taken by the principal is as 
follows: 

o For students found to have committed the conduct described in 
Groups A and B above, the principal shall suspend the student for up 
to 10 days, including any time the student was suspended prior to the 
hearing. 

o For students found to have committed the conduct described in Group 
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C above, the principal may suspend the student for up to 10 days, 
including any time the student was suspended prior to the hearing. 

• The principal shall report any suspension the same day it is determined, in 
writing, to the parent or guardian of the student by regular United States mail. 
The suspension also shall be reported to the county superintendent and to the 
faculty senate of the school at the next meeting after the suspension. All 
suspensions must also be recorded in WVEIS within 24 hours. 

• For any student suspended as the result of the conduct described in Group A 
above, the principal must make a request, within 24 hours of the suspension, 
to the county superintendent that he or she recommend to the county board 
of education that such student be expelled. 

• For any student suspended as the result of the conduct described in Groups B 
and C above, the principal may make a request to the county superintendent 
that he or she recommends to the county board of education that such student 
be expelled. 

• Each expulsion imposed upon a student shall be recorded in WVEIS. 
• Principals may exercise any other authority and perform any other duties to 

discipline students consistent with state and federal law, including policies of 
the State Board of Education. 

W. Va. Code 
§49-2-803 
Persons 
mandated to 
report suspected 
abuse and 
neglect; 
requirements. 

• Teachers, school personnel, volunteers, counselors, nurses, or other 
professional mandatory reporters within a school, who suspect that a student 
is being abused or neglected, to report the circumstances to the West Virginia 
Department of Health and Human Resources immediately, and within no more 
than 24 hours. 

• If a mandatory reporter suspects a student has suffered sexual abuse, sexual 
assault or serious physical abuse, the West Virginia State Police and the local 
law enforcement entity must also be notified immediately. 

• Mandatory reporters, that are also staff or volunteers of an entity or 
organization that provides services to a school or otherwise organizes activities 
at a school or on school premises, must immediately notify the person in charge 
of the entity or organization providing services or activities to a school. The 
mandatory reporter must follow any additional reporting requirements 
established by such entity or organization. 

§61-7-11a 
Possessing 
deadly weapons 
on premises of 
educational 
facilities; reports 
by school 
principals... 

• It is unlawful for any person, excepting the individuals and classes of individuals 
listed below, to possess a firearm or other deadly weapon on school premises, 
on school buses, or at school-sponsored functions. 

• The prohibition against possessing firearms or other deadly weapons on school 
premises, on school buses, or at school-sponsored functions does not apply to: 

o law-enforcement officers employed by federal, state, county, or 
municipal law-enforcement agency; 

o probation officers appointed to their position by the West Virginia 
Supreme Court of Appeals, or otherwise pursuant to W. Va. Code §62-
12-5 or Chapter 49 of said code, in the performance of his/her duties; 

o retired law-enforcement officers that are (1) employed by a state, 
county, or municipal law-enforcement agency; (2) covered for liability 
purposes by the law-enforcement agency; (3) authorized by the county 
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C above, the principal may suspend the student for up to 10 days, 
including any time the student was suspended prior to the hearing. 

 The principal shall report any suspension the same day it is determined, in 
writing, to the parent or guardian of the student by regular United States mail. 
The suspension also shall be reported to the county superintendent and to the 
faculty senate of the school at the next meeting after the suspension.  All 
suspensions must also be recorded in WVEIS within 24 hours. 

 For any student suspended as the result of the conduct described in Group A 
above, the principal must make a request, within 24 hours of the suspension, 
to the county superintendent that he or she recommend to the county board 
of education that such student be expelled. 

 For any student suspended as the result of the conduct described in Groups B 
and C above, the principal may make a request to the county superintendent 
that he or she recommends to the county board of education that such student 
be expelled. 

 Each expulsion imposed upon a student shall be recorded in WVEIS.   
 Principals may exercise any other authority and perform any other duties to 

discipline students consistent with state and federal law, including policies of 
the State Board of Education. 

W. Va. Code 
§49-2-803 
Persons 
mandated to 
report suspected 
abuse and 
neglect; 
requirements. 

 Teachers, school personnel, volunteers, counselors, nurses, or other 
professional mandatory reporters within a school, who suspect that a student 
is being abused or neglected, to report the circumstances to the West Virginia 
Department of Health and Human Resources immediately, and within no more 
than 24 hours. 

 If a mandatory reporter suspects a student has suffered sexual abuse, sexual 
assault or serious physical abuse, the West Virginia State Police and the local 
law enforcement entity must also be notified immediately. 

 Mandatory reporters, that are also staff or volunteers of an entity or 
organization that provides services to a school or otherwise organizes activities 
at a school or on school premises, must immediately notify the person in charge 
of the entity or organization providing services or activities to a school.  The 
mandatory reporter must follow any additional reporting requirements 
established by such entity or organization.    

§61-7-11a 
Possessing 
deadly weapons 
on premises of 
educational 
facilities; reports 
by school 
principals… 

 It is unlawful for any person, excepting the individuals and classes of individuals 
listed below, to possess a firearm or other deadly weapon on school premises, 
on school buses, or at school-sponsored functions. 

 The prohibition against possessing firearms or other deadly weapons on school 
premises, on school buses, or at school-sponsored functions does not apply to: 

o law-enforcement officers employed by federal, state, county, or 
municipal law-enforcement agency; 

o probation officers appointed to their position by the West Virginia 
Supreme Court of Appeals, or otherwise pursuant to W. Va. Code §62-
12-5 or Chapter 49 of said code, in the performance of his/her duties; 

o retired law-enforcement officers that are (1) employed by a state, 
county, or municipal law-enforcement agency; (2) covered for liability 
purposes by the law-enforcement agency; (3) authorized by the county 
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board of education and the school principal to serve as security for the 
school; (4) qualified to carry a firearm as a retired law-enforcement 
officer under the Law-Enforcement Officer Safety Act of 2004, as 
amended, pursuant to 18 U.S.C. §926C(c); and (5) qualified with his/her 
firearm to his/her employer's requirements for handling and using a 
firearm; 

o individuals specifically authorized by the county board of education or 
school principal to conduct programs with valid educational purposes; 

o individuals that are otherwise lawfully permitted to possess a firearm 
or deadly weapon may possess an unloaded firearm or deadly weapon 
in a motor vehicle on school premises; 

o individuals that are otherwise lawfully permitted to possess a firearm 
or deadly weapon may leave an unloaded firearm or deadly weapon in 
a locked motor vehicle on school premises; 

o programs or raffles, approved by the county board of education or 
school, that include the display of unloaded firearms; 

o individuals 21 years and older may possess a concealed handgun in a 
motor vehicle in a parking lot, traffic circle or other areas of vehicular 
ingress or egress to a public school if: (1) while occupying the vehicle, 
the handgun is stored out of view from persons outside the vehicle; or 
(2) when not occupying the vehicle, the vehicle as a whole is locked and 
the handgun is stored in a locked trunk, locked glove box, locked 
interior compartment, or locked container securely fixed to the 
vehicle; 

o West Virginia University's official mascot, commonly known as the 
Mountaineer, when acting in his/her official capacity; and 

o Parkersburg South High School's official mascot, commonly known as 
the Patriot, when acting in his/her official capacity. 

• State law does contain criminal penalties for unlawfully possessing a firearm or 
deadly weapon on school premises, on school buses or at school-sponsored 
functions. For more information on those penalties, please see: W. Va. Code 
§61-7-11a(b)(3). 

• The principal shall report any unlawful or unauthorized possession of a firearm 
or deadly weapon discovered by such principal on school premises, on school 
buses or at school-sponsored functions to the state superintendent of schools 
as soon as possible, per W. Va. Code §61-7-11a, after the principal becomes 
aware of such unlawful or unauthorized possession. 

• The principal shall report any unlawful or unauthorized possession of a firearm 
or deadly weapon discovered by such principal to the appropriate local office 
of the division of public safety as soon as possible, per W. Va. Code §61-7-11a, 
after the principal becomes aware of such unlawful or unauthorized 
possession. 
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TITLE 126 
LEGISLATIVE RULE 

BOARD OF EDUCATION 

SERIES 162 
EMPLOYEE CODE OF CONDUCT (5902) 

§126-162-1. General. 

1.1. Scope. - Code of conduct for all West Virginia school employees. 

1.2. Authority. - West Virginia Constitution, Article XII, §2 and W.Va. Code §§18-2-
5, 18-2E-5, and 18A-1-1(a). 

1.3. Filing Date. - June 7, 2002. 

1.4. Effective Date. - July 7, 2002. 

1.5. Repeal of Former Rule. - This legislative rule repeals and replaces W.Va. 
126CSR162 "Teacher Code of Conduct" filed February 25, 1992 and effective March 26, 
1992. 

§126-162-2. Application. 

2.1. This legislative rule applies to all West Virginia school employees. 

2.2. This policy is to complement W.Va. §126CSR142, West Virginia Board of 
Education Policy 5310, "Performance Evaluation of School Personnel" and W.Va. 
§126CSR99, West Virginia Board of Education Policy 4373, "Student Code of Conduct". 

§126-162-3. Purpose. 

3.1. The West Virginia Board of Education recognizes that the capabilities and 
conduct of all school employees greatly affect the quality of education provided to 
students in the public schools. The West Virginia Board of Education further believes that 
all school employees should be intrinsically motivated by the importance of the job that 
they do. The purpose of the Employee Code of Conduct is to establish appropriate 
standards of conduct for all West Virginia school personnel. 
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conduct of all school employees greatly affect the quality of education provided  to
students in the public schools.  The West Virginia Board of Education  further believes that
all school employees should be intrinsically motivated by the importance of the job that
they do. The purpose of the Employee Code of Conduct is to establish appropriate
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3.2. These regulations also require that West Virginia public school employees 
respond immediately and consistently to incidents of bullying, harassment, intimidation, 
substance abuse, and/or violence or any other code of conduct violation that impacts 
negatively on students in a manner that effectively addresses incidents, deters future 
incidents, and affirms respect for individuals. 

§126-162-4. Employee Code of Conduct. 

4.1 "Employee" shall include all school personnel employed by a county board of 
education whether employed on a regular full-time basis or otherwise, and shall include 
other personnel such as employees of the West Virginia Schools for the Deaf and the 
Blind, and all employees of West Virginia Department of Education Institutional Programs. 

4.2 All West Virginia school employees shall: 

4.2.1. exhibit professional behavior by showing positive examples of 
preparedness, communication, fairness, punctuality, attendance, language, and 
appearance. 

4.2.2. contribute, cooperate, and participate in creating an environment in 
which all employees/students are accepted and are provided the opportunity to achieve 
at the highest levels in all areas of development. 

4.2.3. maintain a safe and healthy environment, free from harassment, 
intimidation, bullying, substance abuse, and/or violence, and free from bias and 
discrimination. 

4.2.4. create a culture of caring through understanding and support. 

4.2.5. immediately intervene in any code of conduct violation, that has a 
negative impact on students, in a manner that preserves confidentiality and the dignity of 
each person. 

4.2.6. demonstrate responsible citizenship by maintaining a high standard 
of conduct, self-control, and moral/ethical behavior. 

4.2.7. comply with all Federal and West Virginia laws, policies, regulations 
and procedures. 

§126-162-5. Responsibilities for Implementation. 

2 

126CSR162

2

3.2.  These regulations also require that West Virginia public school employees
respond immediately and consistently to incidents of bullying, harassment, intimidation,
substance abuse, and/or violence or any other code of conduct violation that impacts
negatively on students in a manner that effectively addresses incidents, deters future
incidents, and affirms respect for individuals.
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education whether employed on a regular full-time basis or otherwise, and shall include
other personnel such as employees of the West Virginia Schools for the Deaf and the
Blind, and all employees of West Virginia Department of Education Institutional Programs.

4.2  All West Virginia school employees shall:
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5.1. The West Virginia Department of Education shall provide for the distribution of 
the Employee Code of Conduct to all West Virginia school employees. 

5.2. The West Virginia Department of Education shall provide professional 
development for county superintendents and principals on the Employee Code of Conduct. 

5.3. County boards of education shall provide professional development for all 
employees on the Employee Code of Conduct. 

§126-162-6. Severability. 

6.1. If any provision of this rule or the application thereof to any person or 
circumstance is held invalid, such invalidity shall not affect other provisions or applications 
of this rule. 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

January 1998 Term 

No. 24792 

THOMAS P. HARRY, 
Appellant Below, Appellee 

v. 

MARION COUNTY BOARD OF EDUCATION, 
Appellee Below, Appellant 

Appeal from the Circuit Court of Kanawha County 
Honorable Robert K. Smith 

Civil Action No. 99-AA-145 

REVERSED AND REMANDED WITH DIRECTIONS 

Submitted: May 6, 1998 
Filed: July 6, 1998 

Stephen R. Brooks 
Furbee, Amos, Webb & Critchfield 
Fairmont, West Virginia 
Attorney for the Appellant 

David R. Janes 
Tharp, Liotta, Janes & Yokum 
Fairmont, West Virginia 
George P. Surmaitis 
Crandall Pyles Haviland & Turner, LLD 
Attorneys for the Appellee 

SYLLABUS BY THE COURT 

1. "'The authority of a county board of education to dismiss a teacher under W.Va. Code (1931), 18A-2-8, as 
amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or 
capriciously.' Syllabus, Devito v. Board of Education of Marion County, 169 W.Va. 53, 285 S.E.2d 411 (1981); 
Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus 
Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975)." Syllabus, 
Devito v. Board of Education, 173 W.Va. 396, 317 S.E.2d 159 (1984). 
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2. Misconduct by a school employee which can be characterized as sexual harassment can constitute a basis 
for the termination of the offending employee's employment. 

McCuskey, Justice 

This is an appeal by the Marion County Board of Education from an order of the Circuit Court of Kanawha 
County reinstating Thomas P. Harry to a teaching position in the public schools of Marion County. The Board of 
Education had previously terminated Mr. Harry for violating its sexual harassment policy. In the present appeal, 
the Board of Education claims that the termination was appropriate and that the circuit court, which affirmed a 
decision of a hearing examiner in a grievance proceeding instituted by Mr. Harry, erred in ordering the 
reinstatement. 

I. 
FACTUAL BACKGROUND 

This proceeding grows out of the fact that the Marion County Board of Education, on March 11, 1996, 
terminated the employment of Thomas P. Harry, a social studies teacher at North Marion High School, for 

violating its sexual harassment policy. That policy stated that the Marion County Board of Education would not 
tolerate sexual harassment by any of its employees. The policy defined "conduct of a sexual nature," that is, 

conduct which could form the basis of sexual harassment, in the following manner: 
Conduct of a sexual nature may include, but is not limited to, verbal or physical sexual advances, touching, 

pinching, patting, or brushing against; comments regarding physical or personality characteristics of a sexual 
nature; sexually-oriented "kidding," "teasing," double-entendres, and jokes, and any harassing conduct to which 

an employee or student would not be subjected but for such person's sex. 

The policy also established sanctions for sexual harassment: 
Any employee or other person subject to this policy found to have engaged in sexual harassment shall be subject 
to sanctions, including, but not limited to, warning or reprimand, suspension, or termination, subject to 
applicable procedural requirements. 

Prior to actually terminating Mr. Harry, the Marion County Board of Education had written him on January 
25, 1996, notifying him of its intent to terminate him and the reasons for doing so. In the letter the Board of 
Education charged Mr. Harry with, among other things, making repeated remarks of a sexual nature to students 
and fellow employees. 

After his employment was terminated, Mr. Harry filed a grievance pursuant to the provisions of W. Va. Code § 
18-29-1, et seq. The grievance culminated in a Level W grievance hearing conducted on June 10, 1996, before 
an administrative law judge. At the conclusion of that hearing, at which extensive evidence was taken, the 
administrative law judge concluded that the Board of Education had proven by a preponderance of the evidence 
that Mr. Harry had engaged in the alleged acts of misconduct involving students, specifically that he had made 
repeated sexually-oriented remarks to students. The administrative law judge, however, proceeded to rule that: 

[M]isconduct alone does not always support a dismissal . . . . In the present case, dismissal is clearly 
disproportionate to the offense proven . . . . Given the nature of the actions, together with the harm incurred, it 
must be concluded that the Board acted arbitrarily and capriciously in dismissing Grievant. Nevertheless, the 
record lacks any evidence that the Board's action was malicious, and Grievant's wrongdoing merits a sanction. 
Considering all the circumstances of the case, Grievant should be reinstated, but without back pay or 
reimbursement of benefits or costs. 

The administrative law judge also formally ruled that the Board of Education's termination of Mr. Harry was 
excessive. 

The Board of Education appealed from the administrative law judge's ruling to the Circuit Court of Kanawha 
County, and the circuit court, after reviewing the record in this case and considering the arguments of the parties, 

2 

    2.    Misconduct by a school employee which can be characterized as sexual harassment can constitute a basis
for the termination of the offending employee's employment.

McCuskey, Justice

    This is an appeal by the Marion County Board of Education from an order of the Circuit Court of Kanawha
County reinstating Thomas P. Harry to a teaching position in the public schools of Marion County. The Board of
Education had previously terminated Mr. Harry for violating its sexual harassment policy. In the present appeal,
the Board of Education claims that the termination was appropriate and that the circuit court, which affirmed a
decision of a hearing examiner in a grievance proceeding instituted by Mr. Harry, erred in ordering the
reinstatement.

I. 
FACTUAL BACKGROUND 

    This proceeding grows out of the fact that the Marion County Board of Education, on March 11, 1996,
terminated the employment of Thomas P. Harry, a social studies teacher at North Marion High School, for

violating its sexual harassment policy. That policy stated that the Marion County Board of Education would not
tolerate sexual harassment by any of its employees. The policy defined "conduct of a sexual nature," that is,

conduct which could form the basis of sexual harassment, in the following manner:
Conduct of a sexual nature may include, but is not limited to, verbal or physical sexual advances, touching,

pinching, patting, or brushing against; comments regarding physical or personality characteristics of a sexual
nature; sexually-oriented "kidding," "teasing," double-entendres, and jokes, and any harassing conduct to which

an employee or student would not be subjected but for such person's sex.

The policy also established sanctions for sexual harassment:
Any employee or other person subject to this policy found to have engaged in sexual harassment shall be subject
to sanctions, including, but not limited to, warning or reprimand, suspension, or termination, subject to
applicable procedural requirements.

    Prior to actually terminating Mr. Harry, the Marion County Board of Education had written him on January
25, 1996, notifying him of its intent to terminate him and the reasons for doing so. In the letter the Board of
Education charged Mr. Harry with, among other things, making repeated remarks of a sexual nature to students
and fellow employees.

    After his employment was terminated, Mr. Harry filed a grievance pursuant to the provisions of W.Va. Code §
18-29-1, et seq. The grievance culminated in a Level IV grievance hearing conducted on June 10, 1996, before
an administrative law judge. At the conclusion of that hearing, at which extensive evidence was taken, the
administrative law judge concluded that the Board of Education had proven by a preponderance of the evidence
that Mr. Harry had engaged in the alleged acts of misconduct involving students, specifically that he had made
repeated sexually-oriented remarks to students. The administrative law judge, however, proceeded to rule that:

[M]isconduct alone does not always support a dismissal . . . . In the present case, dismissal is clearly
disproportionate to the offense proven . . . . Given the nature of the actions, together with the harm incurred, it
must be concluded that the Board acted arbitrarily and capriciously in dismissing Grievant. Nevertheless, the
record lacks any evidence that the Board's action was malicious, and Grievant's wrongdoing merits a sanction.
Considering all the circumstances of the case, Grievant should be reinstated, but without back pay or
reimbursement of benefits or costs.
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ruled that the administrative law judge's findings of fact were not clearly wrong and that the questions of law 
were properly decided. The court, therefore, affirmed the administrative law judge's conclusions and ordered that 
Mr. Harry be reinstated. It is from that decision that the Board of Education now appeals. 

II. 
STANDARD OF REVIEW 

Recently, in Martin v. Randolph County Board of Education, 195 W.Va. 297, 465 S.E.2d 399 (1995), this 
Court discussed the standard of review in cases such as the one presently under consideration. In that case, we 
stated that we accord deference to the findings of fact made below and that we must uphold any of the 
administrative law judge's factual findings that are supported by substantial evidence. We went on to say, 
however, that we review de novo the conclusions of law and the application of the law to the facts. 

III. 
DISCUSSION 

As previously indicated, the administrative law judge, in the present case, found factually that Mr. Harry had 
engaged in acts of sexual misconduct involving his students. The circuit court, after reviewing the record, ruled 
that the administrative law judge was correct in making this finding. Our own review of the record shows that 
this finding was supported by substantial evidence. In the syllabus of DeVito v. Board of Education, 173 W.Va. 

396, 317 S.E.2d 159 (1984), this Court stated: 
"The authority of a county board of education to dismiss a teacher under W.Va. Code (1931), 18A-2-8, as 

amended, must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or 
capriciously." Syllabus, Devito v. Board of Education of Marion County, 169 W.Va., 53, 285 S.E.2d 411 (1981); 

Syllabus, Fox v. Board of Education of Doddridge County, 160 W.Va. 668, 236 S.E.2d 243 (1977); Syllabus 
Point 3, Beverlin v. Board of Education of Lewis County, 158 W.Va. 1067, 216 S.E.2d 554 (1975). 

As indicated in Devito v. Board of Education, id., the Legislature, in enacting W.Va. Code § 18A-2-8, has 
specified when a board of education may terminate an employee. That Code section states, in relevant part: 
Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at 
any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, 
unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony 
charge. 

In Golden v. Board of Education of County of Harrison, 169 W.Va. 63, 67, 285 S.E.2d 665, 668 (1981), this 
Court attempted to define "immorality" within the meaning of W. Va. Code § 18A-2-8. The Court stated: 
Immorality is an imprecise word which means different things to different people, but in essence it also connotes 
conduct "not in conformity with accepted principles of right and wrong behavior; contrary to the moral code of 
the community; wicked; especially, not in conformity with the acceptable standards of proper sexual behavior. 
(Citation omitted.) 

It appears that, by proscribing comments of a sexual nature and sexually-harassing conduct in its sexual 
harassment policy, the Board of Education of Marion County has reiterated that immorality, as contemplated by 
W Va. Code § 18A-2-8, is inappropriate, and by authorizing termination for such conduct, the policy has tracked 
what is authorized by W. Va. Code § 18A-2-8. In essence, the Court concludes that the portion of the Board's 
policy authorizing termination for violation of the policy conforms to, and is appropriate under, W.Va. Code § 
18A-2-8. 

Having reached this conclusion, the remaining question is whether the Board acted arbitrarily and capriciously 
in terminating Mr. Harry. The documents filed in this case show that in September or October, 1994, Mr. Harry 
commented to J.C., a female student, "I bet you look good in a swimsuit," or "I can't wait to see you in your 
speedo," or a very similar comment. Shortly, after making this comment, again in September or October, 1994, 
he was cautioned about making a comment of a sexual nature to a student. Later, in the early fall of 1995, H. S., 
another female student, reported that Mr. Harry had taken her from her class and proceeded to a stairwell where 
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what is authorized by W.Va. Code § 18A-2-8. In essence, the Court concludes that the portion of the Board's
policy authorizing termination for violation of the policy conforms to, and is appropriate under, W.Va. Code §
18A-2-8.

    Having reached this conclusion, the remaining question is whether the Board acted arbitrarily and capriciously
in terminating Mr. Harry. The documents filed in this case show that in September or October, 1994, Mr. Harry
commented to J.C., a female student, "I bet you look good in a swimsuit," or "I can't wait to see you in your
speedo," or a very similar comment. Shortly, after making this comment, again in September or October, 1994,
he was cautioned about making a comment of a sexual nature to a student. Later, in the early fall of 1995, H. S.,
another female student, reported that Mr. Harry had taken her from her class and proceeded to a stairwell where
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he had made her feel uncomfortable. A few weeks earlier, Mr. Harry had commented to the same student, "Good 
luck at the SEXionals," in reference to a volleyball tournament. 

Further, there was evidence that on several occasions during roll call, Mr. Harry had pronounced a female 
student's name as "Erotica" rather than correctly as "Erica." Finally, a co-employee at North Marion High 
School, Joy Nestor Gaines, reported that Mr. Harry had told her that he was emotionally involved with a student. 

In reviewing this, the Court notes that the record shows that Mr. Harry made not one sexual comment to one 
student, but that he made several, to several students, and he made comments after he was cautioned that they 
were inappropriate. 

It appears that the administrative law judge and the circuit court did not consider the fact that students were 
subjected to sexually harassing remarks to be a sufficiently substantial basis for the Board of Education to 
terminate Mr. Harry's employment. This Court disagrees. Not only does W. Va. Code § 18A-2-8, authorize 
termination of employment for immorality, of which sexual harassment may be considered a species, but the 
Supreme Court of the United States has indicated that sexual harassment is a significant concern and that a 
school board, which receives federal funds, and which tolerates such conduct, violates federal law, specifically 
Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681- 1688 (Title IX). Further, toleration of such 
conduct by individuals in charge of the educational system can justify the imposition of monetary damages on 
the school board under Title IX. See, Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 112 S.Ct. 1028, 
117 L.Ed.2d 208 (1992). 

In this Court's opinion, a Board of Education has a duty to protect the students in its charge and to rectify 
conduct which clearly can constitute violation of federal law. As a consequence, misconduct by a school 
employee which can be characterized as sexual harassment, and which might harm its students, is a substantial 
concern and can constitute a basis for the termination of the offending employee's employment. 

Having determined that sexual harassment is a substantial matter and that W Va. Code § 18A-2-8 authorizes 
termination for it, and having examined the evidence on which the Board acted in this case, this Court concludes 
that the Marion County Board of Education did not act arbitrarily or capriciously in terminating Mr. Harry's 
employment and that the administrative law judge and the Circuit Court of Kanawha County erred in concluding 
that it did. 

The judgment of the Circuit Court of Kanawha County is, therefore, reversed, and this case is remanded with 
directions that Mr. Harry's termination be reinstated. 

Reversed and remanded with directions. 
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HYPOTHETICAL NO. 1 

Mr. Smith has been teaching at the high school for ten years and is well liked by 
many students. Several students have reported that they can talk to him about any problems in their 
lives and that he is always available to them. However, other students have reported that Mr. Smith 
makes them uncomfortable because he is always asking questions about their personal lives. 

Last year, a parent shared text messages between her daughter and Mr. Smith. In 
these text messages, the female student shared information with Mr. Smith about her sexual 
history. An investigation was conducted. While it was found that Mr. Smith had engaged in 
inappropriate communications between a student and a teacher, the investigation found that Mr. 
Smith did not attempt to engage the student in a sexual relationship. The parent reported that she 
did not want her daughter to have any contact with Mr. Smith. 

This year, another teacher at the school, Ms. White, reported that she overheard Mr. 
Smith and a female student making plans to meet on Saturday night. Specifically, the teacher 
heard Mr. Smith tell the female student "it's a date" and "wear something special for me." Ms. 
White overheard her students gossiping about this female student dating an older guy, but did not 
initially connect the student to Mr. Smith. Ms. White reports this matter to administration on Friday 
after lunch. 

What are the obligations, if any, of the Title IX Coordinator? 

Is this a Title IX violation? Why or why not? 
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HYPOTHETICAL NO. 1 

Mr. Smith has been teaching at the high school for ten years and is well liked by 
many students. Several students have reported that they can talk to him about any problems in their 
lives and that he is always available to them. However, other students have reported that Mr. Smith 
makes them uncomfortable because he is always asking questions about their personal lives.   

Last year, a parent shared text messages between her daughter and Mr. Smith. In 
these text messages, the female student shared information with Mr. Smith about her sexual 
history. An investigation was conducted. While it was found that Mr. Smith had engaged in 
inappropriate communications between a student and a teacher, the investigation found that Mr. 
Smith did not attempt to engage the student in a sexual relationship.  The parent reported that she 
did not want her daughter to have any contact with Mr. Smith. 

This year, another teacher at the school, Ms. White, reported that she overheard Mr. 
Smith and a female student making plans to meet on Saturday night.  Specifically, the teacher 
heard Mr. Smith tell the female student “it’s a date” and “wear something special for me.” Ms. 
White overheard her students gossiping about this female student dating an older guy, but did not 
initially connect the student to Mr. Smith. Ms. White reports this matter to administration on Friday 
after lunch.  

What are the obligations, if any, of the Title IX Coordinator? 

Is this a Title IX violation?  Why or why not? 
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HYPOTHETICAL NO. 2 

Two special education students engaged in sexual relations in the boys' bathroom 
at the high school. The female student's IEP provides that she has an intellectual disability and the 
male student's IEP reflects that he has a behavior disorder. The male student's IEP also provides 
that he is not to be left unsupervised with female students. The two students were in Ms. Turner's 
classroom when the incident occurred. 

The matter is brought to the administration's attention when another female student 
reports the matter to the assistant principal on the Friday afternoon before Spring Break. The 
assistant principal immediately calls the female student to his office and notifies the Title IX 
investigator. 

In investigating the matter, the Title IX investigator pulls the video from the 
hallway outside of Ms. Turner's room. The video revealed that Ms. Turner's daughter had stopped 
by the school for a visit. It also revealed that Ms. Turner left her classroom, moved several feet 
away from her classroom door and engaged in an eight-minute conversation with her daughter. 
The video shows the two students leaving Ms. Turner's room about two-minutes apart. Ms. Turner 
was faced away from the classroom door. Had she turned around, or even been facing the 
classroom door, Ms. Turner would have seen the two students leaving her classroom. 

What are the obligations, if any, of the Title IX Coordinator? 

Is this a Title IX violation? Why or why not? 
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HYPOTHETICAL NO. 2 

Two special education students engaged in sexual relations in the boys’ bathroom 
at the high school. The female student’s IEP provides that she has an intellectual disability and the 
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that he is not to be left unsupervised with female students. The two students were in Ms. Turner’s 
classroom when the incident occurred.  

The matter is brought to the administration’s attention when another female student 
reports the matter to the assistant principal on the Friday afternoon before Spring Break. The 
assistant principal immediately calls the female student to his office and notifies the Title IX 
investigator. 

In investigating the matter, the Title IX investigator pulls the video from the 
hallway outside of Ms. Turner’s room. The video revealed that Ms. Turner’s daughter had stopped 
by the school for a visit. It also revealed that Ms. Turner left her classroom, moved several feet 
away from her classroom door and engaged in an eight-minute conversation with her daughter. 
The video shows the two students leaving Ms. Turner’s room about two-minutes apart. Ms. Turner 
was faced away from the classroom door. Had she turned around, or even been facing the 
classroom door, Ms. Turner would have seen the two students leaving her classroom. 

What are the obligations, if any, of the Title IX Coordinator? 

Is this a Title IX violation?  Why or why not? 
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