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9-17-2021

Community High School District 117 Families,

Over the course of the past two months several flyers challenging the authority of schools to
implement state issued mitigations have been developed and widely distributed throughout the
D117 communities. In an effort to provide the most accurate information to date, below are
responses to questions/claims made on the flyers regarding COVID-19 mitigations in schools:

Claim: The Governor does not have authority to issue a disaster proclamation or exercise
emergency powers for more than 30 days.

Response: The Illinois Emergency Management Agency Act (20 ILCS 3303/1, et seq.) authorizes
the Governor to declare a disaster and exercise emergency powers for a period of 30 days. However,
the Act permits the Governor to issue successive disaster proclamations to address disasters that last
longer than 30 days. It simply means that he must renew the disaster proclamation at least every 30
days in order to exercise emergency powers.
The appellate court in Fox Fire Tavern, LLC v. Pritzker, 2020 IL App. (2d) 200623, ¶24,
specifically held “[t]he Act plainly authorizes the Governor to issue successive disaster
proclamations stemming from one ongoing disaster . . . .” The Illinois Supreme Court refused to
consider an appeal of the appellate court’s decision on May 26, 2021.

Claim: ISBE does not have the power to strip a school district of its recognition status.

Response: ISBE is authorized “[t]o determine for all types of schools conducted under this Act [the
School Code] efficient and adequate standards for physical plant, heating, lighting, ventilation,
sanitation, safety, equipment and supplies, instruction and teaching, curriculum, library, operation,
maintenance, administration and supervision, and to issue, refuse to issue or revoke certificates of
recognition for schools or school districts pursuant to standards established hereunder. . . .” 105
ILCS 5/2-3.25.
ISBE may place a school district on “probation” if it “exhibits deficiencies that present a health
hazard or a danger to students and staff.” 23 Ill.Admin.Code, 1.20(b)(2)(A). Being placed on
probation is the beginning of a review of a school district’s recognition status, which may lead to
the revocation of recognition. Recently, the Illinois Joint Committee on Administrative Rules voted
to require a more clearly defined process by ISBE before revoking schools recognition.

Claim: The Health Care Right of Conscience Act (745 ILCS 70/1, et seq.) prevents school districts
from mandating mask wearing, COVID-19 testing, or vaccination.

Response: The HCRCA applies only to “health care” which is defined to be “any phase of patient
care, including but not limited to testing; diagnosis; prognosis . . . or other care or treatment
rendered by a physician or physicians, nurses, or paraprofessionals, or a health care facility. . .”
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To be clear, students and school employees are not patients, and mask, testing, and vaccination
requirements are not part of “patient care,” in the employment or educational setting. Additionally,
such services are not rendered by a physician or guided by a physician’s orders.
Moreover, the HCRCA applies only to a person’s “conscience” which “means a sincerely held set of
moral convictions arising from belief in and relation to God, or which, though not so derived, arises
from a place in the life of its possessor parallel to that filled by God among adherents to religious
faith.” In determining the sincerity of a person’s conscience, it is permissible to look at a person’s
past conduct, including whether they have sought medical treatment in the past, particularly with
respect to the nature of the objected health care services, such as other testing or other vaccination.

Claim: The Nuremberg Code of 1947 and Helsinki Declarations prohibit requiring COVID-19
vaccinations.

Response: Currently, there is no vaccination mandate for Pre-K-12 students. The vaccination
mandate, as applied to “School Personnel” (defined in Executive Order 2021-22), provides for
weekly testing for those who are not vaccinated.
The Nuremberg Code of 1947 and the Helsinki Declarations set ethical standards to prevent the
involuntary medical experimentation on persons. While it may apply to clinical trials, the concept of
“medical experimentation” is not synonymous with “emergency use,” and does not apply to
treatments that have received full FDA approval. The purpose of the Nuremberg Code and Helsinki
Declarations is to ensure that participation in experimental medical trials is undertaken by
individuals based on their informed consent. In the case of COVID-19, the vaccinations
administered in the U.S. have received either “Emergency Use Authorization” or full-approval for
persons aged 12 and older. These approvals are based on significant amounts of data demonstrating
both the effectiveness and safety of the vaccines. Given that over 350,000,000 shots have been
administered in the U.S. alone, and the significant amounts of data, the COVID-19 vaccines can no
longer be considered “experimental.”
FDA EUA requirements are directed at individuals and not to employers or educational institutions.
In other words, it does not prohibit an employer from requiring the vaccine as a condition of
employment or receipt of educational services. Rather, the EUA applicable to COVID-19 vaccines
requires informed consent of the person receiving the vaccine. However, neither federal law, nor
EUA authorization permit a person to avoid the consequences of refusing the vaccine, which
include testing requirements and may include consequences with respect to continued employment.
As courts of law have observed, including with respect to vaccination requirements, having to make
hard choices is not the same as coercion.
The EEOC has issued guidance that vaccine requirements do not violate the ADA or Title VII
anti-discrimination laws.
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While change (State guidance/mandates) continues to be the one constant, the District remains
committed to student safety and students remaining in school, in-person full-time. We recognize the
Governor’s mandates brings both comfort for some of our community members and frustration for
other members of our community. Despite differing views on the various mandates, we ask and
hope that we all can commit to helping students to have a successful school year.

Sincerely,

Dr. Jim McKay

Superintendent


