
                                                                                                     

 
1. For Soldiers and military families who frequently move from state to state on military orders,  
confusion often surrounds determining which state to file taxes in, and correspondingly which state is 
their state of legal residency.  One’s state of legal residence is significant in that it can determine 
where one votes, pays taxes, registers vehicles, as well as estate planning and even whether or not 
he or she receives privileges from a state.  Additionally, federal law allows military spouses, under 
certain circumstances, to establish and maintain one state of legal residency despite having to make 
frequent state-to-state PCS moves.  As of 2009, the Military Spouses Residency Relief Act (the Act), 
allows military spouses to claim domicile (legal residence) in the Soldier’s “home” state for tax 
purposes so long as:   
      1) both the Soldier and the military spouse are physically residing in the new state,  
      2) their presence there is pursuant to military orders, and  
      3) the military spouse is not a legal resident of the new state.  
Generally, if those 3 criteria are met, the military spouse will not have to pay income taxes to the 
new state. However, depending on the laws of the state of legal residence or “home” state prior to 
the move, the spouse may be required to pay income tax to the “home” state just as though they still 
lived there.  
 
2.  ESTABLISHING AND MAINTAINING RESIDENCY: 
    a. A Soldier can establish legal residence by registering to vote, obtaining a driver’s license, 
registering an automobile, or purchasing real estate in that state.  The primary indicator of residency 
however is physical presence; the individual claiming legal residence must have been physically 
residing in that state and must also intend to remain or return there, in order to be able to claim that 
state as their legal residence.  Simply having a state listed as the Soldier’s “Home of Record” on 
their ORB/ERB or “State of Residency” on their LES does not in itself establish residency.  As a 
matter of fact, the primary purpose of the “Home of Record” is to determine military benefits such as 
travel entitlements upon separation from the military.  To establish legal residence, the Soldier must 
meet the requirements and take the steps listed above. 
 
     b.  Once established, a Soldier’s legal residence remains the same, even if that Soldier is moved 
to another state on military orders.  Legal residence will only change if the Soldier desires to do so or 
if circumstances change it.  A Soldier cannot maintain more than one state of legal residence at a 
time.  Soldiers and families who PCS frequently must maintain ties with that “home” state in order to 
to maintain legal residence in there.  This includes taking actions such as voting absentee, 
maintaining drivers’ licenses and automobile registration, and maintaining the intent to return to the 
state to reside permanently when no longer on military orders to live elsewhere. 
 
     c.  Under the Act, a state cannot tax a military spouse’s income earned in that state if the military 
spouse and Soldier both have established legal residence outside the state and are present in the 
state solely due to the Soldier’s being assigned to that state.  Under the Servicemembers Civil Relief 
Act, only a Soldier’s military income is exempt from state taxation.   A Soldier with a part-time job is 
still subject to state taxation on the non-military income earned in the state.  Both Soldier and spouse 
will still be subject to state taxation, if applicable, in their state of legal residence.  See paragraph 4 
for examples. 
 
3.  CLAIMING PROTECTION UNDER THE ACT: 
     a. State taxing authorities do not have a uniform response to implementing the Act.  Some states 
are requiring that the Soldier and spouse have the same state of legal residence before they can 
claim protection of the Act. This means they both must have lived in the same “home” state prior to 
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moving.  Also note that there are a few states which do not require legal residence be shared 
between the spouses.  Paragraph 4 provides example scenarios.  Some states plan to challenge a 
spouse’s residency when a tax exemption is claimed and others have indicated that they will not.  
Spouses should be prepared to show proof of marriage, military affiliation, and legal residency in 
another state in the event the non-resident state challenges his or her residency status. The 
Oklahoma Tax Commission requires that the Soldier and the military spouse share the same state 
of legal residency, otherwise, the military spouse cannot claim the protection of the statute.  
 
     b. Spouses who believe they meet the Act’s provisions and want to request a refund of 2011 
state income tax withholding will have to file a non-resident state income tax return in accordance 
with the directives of the state from which a refund is requested.  Spouses should be prepared to 
provide proof substantiating their claim of legal residence in another state and entitlement to relief 
from taxation under the new law.  Spouses and Soldiers will also have to file a resident state 
income tax return in accordance with the laws of their state of legal residence.  Note that some 
states do not assess state income tax and thus do not require the filing of either a resident or non-
resident return (TX, WA, NV, WY, AK, FL, and SD).         
 
     c. Spouses who wish to assert an exemption from income tax withholding in 2012 and beyond will 
need to complete a new W-4 withholding form with their employer.  Spouses should be prepared to 
provide their military ID card and in many cases a current LES of the Soldier when completing the 
state withholding form. 
 
     d.  Contrary to media reports, neither the Servicemembers Civil Relief Act nor the Spouse’s 
Residency Relief Act exempt a Soldier or spouse who physically reside in a state from complying 
with that state’s driver’s license requirements.  Driver and vehicle licensing requirements remain 
state law functions.   
 
4.  EXAMPLE SCENARIOS: 
     a. Soldier is a legal resident of Texas.  The spouse takes the required steps to establish and 
maintain legal residency in TX as well.  Soldier is assigned to Virginia and spouse moves to VA to 
live with the Soldier and gets a job in VA.  The spouse can assert the Servicemembers Civil Relief 
Act and VA cannot tax the spouse’s income earned in VA.  The Soldier and spouse must file a non-
resident state income tax return in VA to receive a refund of any income tax withheld there.  Since 
TX does not assess income tax, they do not need to file a TX return or pay state income tax to TX. 
 
     b. Soldier is a legal resident of Texas.  He is assigned to Virginia.  While in VA he meets and 
marries his spouse who is working in VA.  The Relief Act does not permit the spouse to claim TX 
residency, since she did not physically reside in TX, have the intent to remain permanently, or 
establish the proper ties.  VA can continue to tax the spouse’s income.  The Soldier may continue to 
maintain his TX residency. 
 
      c. Soldier is a legal resident of Pennsylvania.  Her spouse takes the required steps to establish 
and maintain legal residency in PA.  Soldier is assigned to North Carolina and spouse moves to NC 
to live with the Soldier and gets a job in NC.  The spouse can assert Servicemembers Civil Relief Act 
and NC cannot tax the spouse’s income earned in NC; however, PA can tax the income.  It is the 
spouse’s responsibility to file PA estimated taxes on the income earned in Virginia or have his 
employer withhold and remit the state tax withholding to PA, if possible and to file a PA state income 
tax return. 
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If you have questions concerning the information in this fact sheet, please call the Legal Assistance Office 
(580) 442-5058 or (580) 442-5059. Our hours of operation are Monday, Tuesday, Wednesday and Friday, 
0800 – 1600, and Thursdays 1300-1600. The Fort Sill Legal Assistance Office is located on the 4th floor of 
Building 4700, Hartell Hall (Welcome Center) on Mow-Way Road. 


