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M E M O R A N D U M  

TO: David Olney, Superintendent 

FROM: Robert McCollum, Assistant Superintendent 

DATE December 3, 2020 

RE: STAFF ANALYSIS AND PROPOSED FINDINGS OF FACT REGARDING 
REQUEST FOR RENEWAL OF CHARTER PETITION FOR ENCORE 
JUNIOR AND SENIOR HIGH SCHOOL FOR THE PERFORMING AND 
VISUAL ARTS (“ENCORE”) 

PROCEDURAL STATUS 

The Hesperia Unified School District (District or HUSD), received a renewal charter petition 
(Charter), from Encore Junior and Senior High School for the Performing and Visual Arts on 
September 11, 2020.  Encore Junior and Senior High School for the Performing and Visual Arts 
is operated by Encore Education Corporation, a nonprofit public benefit corporation, and the 
school and the corporation are referred to collectively and interchangeably herein as “Encore.”   

Pursuant to the Charter Schools Act of 1992 (CSA), the District Governing Board is to hold a 
public hearing on the provisions of the Charter within 60 days of receipt, which hearing was held 
on November 2, 2020.  The District Board is to approve or deny the renewal request within 90 
days of receipt, which time can be extended for an additional 30 days upon mutual agreement of 
the parties.   

Encore and the District have agreed to an eight-day extension through and including December 
18, 2020.  Both prior to Encore’s submission of the Charter, and multiple times since the 
submission, the District has requested that Encore agree to a further extension to the District 
Board’s January 2021 meeting in order to provide both entities more time to address the 
outstanding concerns with Encore’s renewal Charter.  Encore has repeatedly declined any 
additional extensions, indicating that it believes such an extension would detrimentally affect its 
appeal opportunities and student enrollment should Encore determine to appeal a denial.  Given 
the December 18, 2020, deadline for District Board action, the CSA mandates that the District 
publish all Staff recommendations, including the recommended findings, regarding Encore’s 
request for renewal no later than December 3, 2020. 

In response to concerns expressed by the District with regard to Encore’s renewal Charter, 
Encore has made a variety of revisions to its Charter and resubmitted a revised version of the 
Charter.  It is that revised version of the Charter that Encore is asking the District Board to 
consider and act upon.  (A copy of the revised Charter is attached as Exhibit A. 
https://5il.co/nkow. 

As discussed in detail below, on November 4, 2020, the District issued Encore a notice in 
accordance with Education Code Section 47607(e), setting forth substantial fiscal and 
governance factors that could support a finding that Encore is demonstrably unlikely to 
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successfully implement the program set forth in its renewal Charter (“Notice,” a copy of which is 
attached as Exhibit B https://5il.co/nkov.  The Notice and all of the information and evidence 
contained therein, including in the exhibits thereto, are incorporated herein by this reference as if 
set forth in full herein.   

CRITERIA FOR RENEWAL OF A CHARTER PETITION 

Charter renewals are governed by the requirements and criteria set forth in Education Code 
Sections 47605, 47607, and 47607.2, and shall be considered by the District Board in accordance 
with the following standards:  

(1) Standards and Criteria in Education Code Section 47605  

A renewal charter shall be governed by the standards and criteria described in Education Code 
Section 47605.  Education Code Section 47605(c) establishes that governing boards are to be 
aware of “the intent of the Legislature that charter schools are and should become an integral part 
of the California educational system and that the establishment of charter schools should be 
encouraged. The governing board of the school district shall grant a [renewal] charter for the 
operation of a school under this part if it is satisfied that granting the charter is consistent with 
sound educational practice and with the interests of the community in which the school is 
proposing to locate.”  As described below, the renewal process includes additional considerations 
and standards.  Education Code Section 47605(c) specifies that the District Board may deny a 
renewal petition if it makes written factual findings to support one or more of the following 
findings:  

a. The charter school presents an unsound educational program for the pupils to be enrolled 
in the charter school.  

b. The petitioners are demonstrably unlikely to successfully implement the program set 
forth in the petition.  

c. The petition does not contain an affirmation of each of the conditions required by statute.  

d. The petition does not contain a reasonably comprehensive description of all of the 
required elements.  

e. The petition does not contain a declaration of whether or not the charter school shall be 
deemed the exclusive public employer of the employees of the charter school for 
purposes of the Educational Employment Relations Act (EERA). 

(2) Determination of High, Middle, or Low Performing School Status 

Education Code Sections 47607 and 47607.2 require a determination of whether a charter school 
seeking renewal is in the High, Middle, or Low Performance category based on academic 
performance results. 

a. High performing: The renewal term may be 5-7 years, based on authorizer’s discretion if 
either of the following criteria has been met in the two years preceding renewal: 
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(i) Had all students in the two highest performance bands for all indicators on the 
California Dashboard for the preceding two years prior to renewal, OR 

(ii) Had all students out-perform the State in all academic indicators on the 
California Dashboard (or a majority of the student groups out-perform the State) 
for the preceding two years prior to renewal. 

b. Low performing: A school will not be renewed if either of the following criteria has been 
met in the two years preceding renewal: 

(i) Had all students in the two lowest performance bands for all indicators on 
California Dashboard for the preceding two years prior to renewal, OR 

(ii) Had all students not out-perform the State in all academic indicators on the 
California Dashboard (or a majority of the student groups not out-perform the 
State) for the preceding two years prior to renewal. 

However, the authorizer may make an exception and renew a low performing school if it 
makes both of the following written factual findings: 

(i) The charter school is taking meaningful steps to address the underlying cause or 
causes of low performance reflected, or will be reflected, in a written plan 
adopted by the charter school’s governing board, and 

(ii) There is clear and convincing evidence that the charter school has either 
achieved measurable increases in academic achievement, as defined by at least 
one year’s progress for each year in school, or the charter school has 
demonstrated strong postsecondary outcomes. 

c. Middle Performing: Any school not deemed high or low performing is eligible to be 
considered for a 5-year renewal term.  In determining whether to renew the charter, the 
chartering authority is to consider: 

(i) Performance on the state and local indicators on the Dashboard, giving greater 
weight to measurements of academic performance. 

 (ii) Clear and convincing evidence based on verified data showing either: 

(a) The school achieved measurable increases in academic achievement, 
defined by at least one year of growth for each year of school, OR 

(b) Strong post-secondary outcomes, as defined by college enrollment, 
persistence, and completion rates equal to similar peers. 

State Level Data Availability 

On July 1, 2020, the California Department of Education (CDE) published the Charter 
School Performance Category Data File containing a list of non-Dashboard Alternative 
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School Status (DASS) program charter schools and their respective performance levels based 
on performance indicators from the California Dashboard.  This list was intended to relieve 
the burden on authorizers and provide a starting place for the renewal process.  Due to the 
cancellation of all statewide testing for the 2019-20 school year because of the COVID-19 
pandemic, the data used to create the list is from the 2018 and 2019 California Dashboard, as 
provided for in Education Code Sections 47607 and 47607.2. 

(3) A Renewal Charter Petition 

The renewal charter shall include a reasonably comprehensive description of any new 
requirements of charter schools enacted into law after the charter was originally granted or last 
renewed (Education Code Section 47607(b)).  The charter should also be updated as necessary to 
reflect the current program offered by the charter school. 

(4) Additional Criteria for Denying a Charter Renewal 

Pursuant to Education Code Section 47607(e), a chartering authority may deny renewal of a 
charter school in any of the three performance categories if it finds that the school is unlikely to 
successfully implement the program due to: 

 a. Substantial fiscal factors, 

 b. Substantial governance factors, or 

 c. The charter school is not serving all pupils who wish to attend. 

In such cases, the District must provide the charter school at least 30 days’ notice of the alleged 
violation(s) and provide the charter school with a reasonable opportunity to cure the violation(s), 
including a corrective action plan proposed by the charter school.  The District Board may then 
deny renewal on these bases only by making either of the following findings: 

a. The corrective action proposed by the charter school has been unsuccessful. 

b. The violations are sufficiently severe and pervasive as to render a corrective 
action plan unviable. 

PERFORMANCE CRITERIA FOR RENEWAL OF ENCORE 

As specified on CDE’s Performance Category Data File, and in accordance with the performance 
criteria described above, Encore is in the middle performing category.  Therefore, any renewal of 
Encore’s Charter would be for a five-year renewal term.  If the District renews the Charter, the 
new Charter term would begin on July 1, 2021, and run through and including June 30, 2026.   

The Dashboard reports how districts, schools (including charter schools), and student groups are 
performing across state and local measures.  For state measures, performance is based on two 
factors: (1) current year results (Status) and (2) whether results improved from the prior year as 
compared to themselves (Change).  Performance on state measures, using comparable statewide 
data, is represented by one of five colors – starting with red as the lowest, through orange, 
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yellow, green, and blue as the highest.  A performance level (Color) is not provided on the 
Dashboard when a student group has fewer than 30 students, but the Status and Change data will 
be displayed.  When a student group has less than 11 students, the group does not receive a 
performance level (Color), and the group’s Status and Change are not displayed in order to 
protect the anonymity of the students.  In this case, this information is represented by using a 
grey gauge with the words “No Performance Color.”  Because the Dashboard performance level 
(Color) relates to how the particular entity performed compared to past performance, the colors 
cannot necessarily be compared across schools or entities.  For example, a district with a lower 
performance score could have a “better” color than a district with a higher score, because the 
former district had greater improvement from the preceding year than did the latter district.   

In its Charter, Encore states that it meets the minimum required academic performance standards 
and that its academic performance supports charter renewal.  To assess its academic performance 
against the criteria for middle-performing charter schools, Encore submitted some of its data 
from the Dashboard and the California Assessment of Student Performance and Progress 
(“CAASPP”), as well as comparison school data from the local districts and local district schools 
Encore students would otherwise have attended.  Encore states the data submitted on pages 13 
through 40 of the renewal Charter establishes that Encore meets the criteria for charter renewal.  
Staff has not reproduced all of the information provided by Encore in this Staff Analysis and 
Proposed Findings of Fact (“Staff Analysis”) but incorporates it and the CAASPP and 
Dashboard data herein by this reference.  

However, while Encore’s Charter specifically cited to the requirement that the District consider 
the schoolwide and student subgroup performance on the state and local indicators on the 
Dashboard, when Encore initially submitted the Charter, it provided only schoolwide data and 
failed to submit any data for or otherwise drill down to the subgroup performance results.  In 
fact, a review of the subgroup data for both 2018 and 2019 showed substantial underperformance 
by a number of Encore’s subgroups.  Nor did Encore provide clear and convincing evidence 
based on verified data of measurable increases in performance or strong postsecondary 
outcomes.  As early as November 18, 2020, the District’s legal counsel discussed with Encore’s 
legal counsel these concerns with Encore’s performance and data, and particularly noted the 
concerns with Encore’s student subgroup performance and Dashboard results and the lack of 
clear and convincing evidence from verified data of measurable increases in academic 
achievement or strong postsecondary outcomes.  The District’s attorney requested, both orally 
and in writing, that if Encore had additional information, including verified data, that it desired 
the District to consider to address either Encore’s Dashboard performance (including for its pupil 
subgroups) or the other performance indicators, that Encore provide that information and data as 
soon as possible.  In response, in the revised draft of the Charter submitted on November 27, 
2020, Encore added additional data to its revised Charter (pages 37-40).  However, this 
additional data does not resolve the District’s concerns.   

The Dashboard results establish serious concerns with the performance by Encore’s pupil 
subgroups.  More specifically: 

In 2019, while schoolwide Encore received a yellow (17 points below standard) in English 
Language Arts (ELA), Encore’s Students with Disabilities received a red (120.6 points below 
standard) and Encore’s English Learners received an orange (74.4 points below standard).   In 
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math, schoolwide Encore received a yellow (103.6 points below standard), but its English 
Learners received a red (158.2 points below standard), while its African American students 
(128.5 points below standard) and Students with Disabilities (189.7 points below standard) each 
received  orange. 

In 2018, in ELA, schoolwide Encore was orange (35.4 points below standard), but five of its six 
student subgroups – African American, English Learner, Hispanic, Socioeconomically 
Disadvantaged, and Students with Disabilities – were red.  In math that year, schoolwide and 
these five student subgroups were all red (123.5 points below standards schoolwide), with only 
the White subgroup in the orange. 

The same discrepancy in student subgroup performance can be found in the Dashboard metric, 
Detailed Test Results Over Time.  In the subject of ELA, the percentage of schoolwide grade 8 
students scoring at “Standard Met” and “Standard Exceeded” grew by 3.12% from 2018 to 2019.  
In contrast, when looking specifically at the performance of the student subgroups of the same 
student cohort, scoring achievement actually decreased significantly.  For Students with 
Disabilities, the percentage of students scoring at “Standard Not Met” increased from 53.85% to 
81.25% – a 27.4% increase. 

The same trend can be observed in the subject of math.  From 2018 to 2019, the percentage of 
schoolwide grade 8 students scoring at “Standard Met” and “Standard Exceeded” decreased by 
5.1%, from 13.04% in 2018 to 7.94% in 2019.  This decrease is much more pronounced in 
Encore’s student subgroups.  For its Students with Disabilities, the percentage of students 
scoring at “Standard Not Met” increased from 76.92% to 93.75% – a 16.83% increase and 
encompassing virtually all of the subgroup.  For Encore’s English Learners, the percentage of 
students scoring at “Standard Not Met” increased from 84.21% to 94.74% – a 10.53% increase 
and encompassing virtually all of the subgroup.  Finally for Encore’s economically 
disadvantaged students, the percentage of students scoring at “Standard Not Met” increased from 
62.99% to 68.94% while the percentage of students scoring at “Standard Met” decreased from 
10.24% to 8.33%.   

As discussed above, overall, Encore students did improve their performance in ELA and math in 
2019 compared to 2018, but their performance is still, at best, only approximately the same level 
as in 2017, because in 2018 their performance decreased from the 2017 level.  In 2017, all 
students scored an average of 17.1 points below standard in ELA.  In 2019, they scored an 
average of 17 points below standard.  In Math, all students scored an average of 95.9 points 
below standard in 2017, while two years later, in 2019, they were an average of 103.6 points 
below standard, which is 7.8 points lower than two years before.  

In addition, chronic absenteeism has increased for Encore students schoolwide and most student 
subgroups.   

Another area of concern is English Learner progress.  Based on the EL Progress Indicator (ELPI) 
on the CA Dashboard, only 38.4% of Encore’s English Learners are making progress towards 
English language proficiency.  In addition, 32.8% of English Learners decreased at least one 
ELPI level in 2019 compared to the previous year.   
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While the data presented by Encore concentrates almost exclusively on nominal comparisons to 
other schools and districts, the performance criteria mandated by CSA is primarily focused on 
Encore’s own performance, including actual growth and increases in achievement at Encore by 
Encore students rather than in comparison to other schools.  The comparison data may be 
considered relevant as part of the overall consideration of Encore’s performance on the 
Dashboard, but does not alone establish that Encore met the performance criteria for renewal of 
its Charter.  Additionally, as explained above, a comparison of Dashboard colors between 
schools, and specifically between Encore and the District as a whole, is not a valid means of 
comparing performance, because the colors indicate the reported entity’s performance against its 
past performance; the colors do not indicate each entity’s relative progress towards standards.   

The Dashboard results data that Encore added at the District’s request consists of two tables 
(pages 37-38).  The first table purports to compare student subgroups at Encore vs. the District, 
exclusively based on performance colors.  Given the actual meaning and interpretation of the 
Dashboard performance colors as detailed above, this table is of limited probative value.  In any 
case, even when simply comparing the colors, the results between the two entities are mixed (and 
the District has many more pupil subgroups for which Encore has no performance color against 
which to compare).  The second table is entitled “Subgroup Dashboard Data 
Results/Comparisons” and includes an entry for each of Encore’s pupil subgroups, and narrative 
statements indicating performance categories for each subgroup in which Encore asserts that it 
“outpaced” or “was on pace” with the District.  The table does not, however, include all 
measures and reports, but only cherry-picked areas in which Encore asserts its performance was 
equal to or better than the District’s.  There is no report or acknowledgment of the measures by 
which the District “outpaced” Encore.  Encore also does not define what it means by these terms.   

In reality, the data underlying these relative performance colors, however, establishes that simply 
comparing performance colors is not a reliable way to establish relative performance, and also 
establishes that there are many areas in which the District’s students outperformed Encore’s 
students that Encore chose to omit from this table.   

For example, according to Encore’s table, for all students, “Encore was on pace with HUSD in 
ELA and Mathematics.”  Presumably Encore asserted that it was “on pace” with the District in 
ELA and math because both were yellow in both subjects.  However, Encore was 17 points 
below standard in ELA and 103.6 points below standard in math, while the District was 37.7 
points below standard in ELA and only 70.3 points below standard in math, so there were 
significant deviations in the performance between the two entities, which can hardly be 
characterized as “on pace.”  Additionally, Encore’s results were based on 485 students in ELA 
and 484 in math, compared to the District’s 10,879 students in ELA and 10,837 in math, further 
establishing the lack of comparability of this information.   

An example of the limited value of this table in assessing comparative subgroup performance is 
evident in the discussion of English Learners.  The table states only, “Encore outpaced HUSD 
according to Dashboard in Suspension Rate.  Encore was on pace with HUSD with Chronic 
Absenteeism.”  It is true that Encore’s English Learners were green in suspension rate (2.1%) 
and yellow in chronic absenteeism while the District’s English Learners were orange in 
suspension rate (5.2%) and yellow in chronic absenteeism.  However, the District’s English 
Learner chronic absenteeism rate was 8.9% compared to 14% at Encore.  Moreover, Encore 
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failed to provide any information on the academic performance measures, or the other state and 
local measures for English Learners, standards and criteria as mandated by the CSA.  Encore’s 
59 English Learners were red in math, 158.3 points below standard, whereas the District’s 2,663 
English Learners were yellow and much closer to standard at 91.5 points below.   

Furthermore, as discussed above, while schoolwide Encore saw a decrease of 5.1% in its grade 8 
students scoring at “Standard Met” and “Standard Exceeded,” the decrease is even more 
pronounced in Encore’s English Learners, the percentage of whom scoring at “Standard Not 
Met” increased from 84.21% to 94.74% – a 10.53% increase and encompassing virtually all of 
the subgroup.  Therefore, Encore’s inclusion of only suspension rate and chronic absenteeism 
when discussing the performance of its English Learner subgroup, and its intentional omission of 
the academic performance of this subgroup, makes the data Encore provided unusable as a 
means of assessing subgroup performance. 

As noted, the charter renewal performance criteria are not focused primarily on comparison to 
other schools or school districts, including the district or districts that Encore’s students would 
otherwise attend.  However, to the extent that comparison data is pertinent to consideration of 
Encore’s performance and request for renewal, the comparison data considered must necessarily 
be clear, accurate, and an actual means of comparing performance.  Simply listing comparative 
performance colors does not demonstrate an accurate picture of student performance and 
outcomes.  Moreover, selectively citing to only the particular categories and outcomes in which 
Encore can assert that it compared equally or favorably to the District’s performance, and 
omitting the many measures by which the District’s students outperformed Encore’s, is not a 
legitimate “comparison” or measure of relative or objective success. 

As explained above, in addition to consideration of the state and local indicators, the District is to 
consider clear and convincing evidence showing either measurable increases in academic 
achievement (defined as at least a year’s progress for each year in school) or strong 
postsecondary outcomes (defined by college enrollment, persistence, and completion rates equal 
to similar peers).  This evidence must be based on verified data, which means “data derived from 
nationally recognized, valid, peer-reviewed, and reliable sources that are externally produced,” 
and includes measures of postsecondary outcomes.  (The State Board of Education has now 
adopted specific verified data that must be used for this consideration for charter renewals 
submitted January 1, 2021, or later, but those mandates do not apply to Encore’s current renewal 
request.)  Staff has determined that Encore has not provided clear and convincing evidence based 
on verified data that its students have experienced at least one year’s progress for each year in 
school, either schoolwide or within its subgroups.  Indeed, as detailed above, the available data 
indicates that students at Encore have, at best, maintained the same level of performance for the 
last three years, with even a decrease in math performance since 2017.   

Additionally, Encore did not provide any data that would support conclusions regarding the 
requisite postsecondary outcomes.  The only information Encore provided in its initial Charter 
submission was a report that it had experienced three consecutive years of growth of students 
scoring a “3” or higher on an Advanced Placement (AP) exam.  While there may be some 
correlation between AP scores and college readiness, these scores do not provide any evidence of 
“college enrollment, persistence, or completion rates equal to similar peers.”  Encore did not 
present any specific data that would corroborate any conclusions about Encore’s students’ 
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success beyond high school.  In response to the District’s request for additional data supporting 
postsecondary outcomes, Encore added three pie charts (pages 38-40) setting forth the results of 
a “survey” of Encore’s 2019 graduates.  Encore did not provide any information about how the 
survey was conducted, the number of students surveyed, or what percentage of the class of 2019 
responded to the survey, so the charts do not provide much reliable or informative data.  
Furthermore, these survey results would not fit the CSA’s definition of verified data as it is not 
“data derived from nationally recognized, valid, peer-reviewed, and reliable sources that are 
externally produced.”   

Nevertheless, the first pie chart includes the information most closely tied to the requisite 
measure of postsecondary outcomes, indicating that 53.8% of respondents enrolled in a four-year 
college, 33% enrolled in vocational school, 6.6% enlisted in the military, and 6.6% are 
employed.  While this information is related to the college enrollment factor, it does not indicate 
even with informal data the percentage of total students in the class of 2019 enrolled in college, 
and provides no information about persistence, completion, or how these results compare to 
Encore students’ similar peers.  Of the other two pie charts, the first indicates the percentage of 
respondents in postsecondary school who attend private nonprofit institutions (20%) and public 
institutions (80%), and the final chart indicates the fields in which the employed respondents are 
working, neither of which are pertinent to the mandatory measures of postsecondary outcomes.   

When taken together, and giving greater weight to Encore’s performance on the measures of 
academic performance – specifically ELA, math, English Learner Progress, and College/Career – 
Staff recommends that the District Board find that Encore has failed to meet or make sufficient 
progress toward meeting standards that provide a benefit to the pupils of the school and closure 
of the school is in the best interest of pupils.  While District Staff has great respect for the 
concept and value of a school for the performing and visual arts, academic success must be 
prioritized, and the available data, and particularly the Dashboard results, establish that Encore’s 
students, particularly many of its pupil subgroups, are not experiencing academic success at 
Encore.  There is no evidence of students achieving measurable increases in academic 
achievement, as students have at best maintained, if not decreased, their ELA and math results 
over the past several years.  Encore students have not made much progress toward meeting 
standards, with students schoolwide in 2017 scoring 37.6 points below standard in ELA and 94.2 
points below standard in math (both of which were substantial declines from 2016); and in 2019 
increasing in ELA to 17 points below standard, but decreasing math to 103.6 points below 
standard.  The Encore renewal Charter also does not include appropriate steps or plans to address 
the performance concerns indicated by the available data.  Given the lack of academic progress 
and achievement, it is in the best interest of students to close Encore and return the students to 
their schools of residence or other schools they may choose to attend. 
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REVIEW OF THE CHARTER PETITION  

Staff reviewed the renewal Charter using the criteria established in California Education Code 
Sections 47605, 47607, and 47607.2, and Encore’s November 27, 2020, response to the 
District’s Education Code section 47607(e) Notice, and made the following findings: 

1. Unsound Educational Program 

Staff found evidence supporting a finding that the Charter presents an unsound educational 
program for the pupils to be enrolled in Encore for the following reasons. 

a. Independent Study  

Independent study (Education Code Sections 51745-51749.3) is an alternative instructional 
strategy, not an alternative curriculum.  Independent study students work independently 
according to a written agreement and under the general supervision of a credentialed teacher(s).  
(The District recognizes that Encore is currently authorized to offer independent study as part of 
the statewide response to the COVID-19 pandemic.  This discussion of the independent study 
program does not apply to Encore’s COVID-19 response, though the District cautions that 
Encore must ensure compliance with all legal requirements for its program during the pandemic, 
including the use of fully credentialed teachers.) 

Staff found that the Charter initially proposed the addition of an expansive independent study 
program that included both a full independent study program and a hybrid model, which changes 
would have constituted a material revision to the Charter, distinct from the renewal of the 
Charter.  The proposed expansion of the independent study program did not provide adequate 
development and detail regarding this material revision to Encore’s educational program.  While 
in response to the District’s stated concerns, Encore has removed a significant portion of these 
proposed changes regarding its expansive independent study program proposal, Encore still 
proposes increasing the maximum size of its independent study program from 15%, the 
percentage currently authorized by the District Board, to 20%.  This proposed increase, or even 
continuation of Encore’s existing independent study program, is concerning given that Encore’s 
discussion of independent study in the Charter does not establish that it has been properly 
implementing its existing independent study program.  For example, Encore failed to provide a 
copy of its independent study master agreement or sufficient evidence that Encore’s independent 
study students are under the general supervision of a credentialed teacher(s).  To demonstrate an 
understanding of and compliance with the requirements regarding independent study, Encore 
should have included, at a minimum, the following information: 

 A copy of an Independent Study Master Agreement.  

 A description of the qualifications for the Independent Study Coordinator position(s) that 
will be assigned to Encore students proposed to be enrolled in Encore’s independent 
study program, including appropriate credentials required.  The description of the 
Independent Study Coordinator’s role and responsibilities – including completing the 
Independent Study contracts and creating the student’s academic plan – are of such a 
nature as to require an appropriate teaching credential, though as described it appears that 
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Encore may be treating this as a non-credentialed position.  Additionally, an explanation 
is required of why an Independent Study Coordinator carries out these functions, and 
apparently acts as the conduit between the teacher and independent study student, rather 
than the teacher working directly with students.  During the Charter review process, the 
District specifically informed Encore that the Charter omitted the employee qualifications 
and job description for the Independent Study Coordinator, but Encore did not add those 
items to the revised Charter. 

 Enrollment information indicating how many students are enrolled in independent study 
and compliance with the student to teacher ratio mandates for independent study. 

 A sample of the assessment that is given to students to determine whether independent 
study is appropriate for a student. 

Without compliance with all of the above requirements to establish that Encore’s independent 
study program is properly developed and complies with law, Encore should not be permitted to 
operate an independent study program, and Staff recommends against any expansion of Encore’s 
independent study program without a material revision to the Charter.  

Additionally, while Encore has removed language explaining its previously proposed hybrid 
program as part of the elimination of the request for material revision to substantially expand its 
independent study program, it left in several references to the hybrid program throughout its 
revised renewal Charter.  Because the District Board has not approved Encore’s proposed hybrid 
program – which would have to be approved as part of a request for material revision – all 
references to the hybrid program should be removed from the renewal Charter. 

b. Career Technical Education 

A Career Technical Education (“CTE”) program of study involves a multi-year sequence of 
courses that integrates core academic knowledge with technical and occupational knowledge to 
provide students with a pathway to postsecondary education and careers.  Education Code 
Section 51226 requires the State Superintendent of Public Instruction to coordinate the 
development on a cyclical basis of model curriculum standards mandated by Education Code 
Section 51225.3 (requirements for high school graduation) and for a career technical education 
course of study necessary to assist school districts in complying with Education Code Section 
51228(b). 

Staff found that the proposed transition of Encore’s arts programs to a formal CTE program, 
similar to Encore’s proposed expansion of its independent study program, lacked adequate 
development and detail and constituted a material revision.  A clear mapping of CTE pathways 
must include teacher, credential, course, CALPADS State Course Code, and course description 
with identified standards.  Encore’s Charter lists proposed CTE classes labeled as Level I, II, or 
III, however, simply labeling the classes as different levels is not adequate to describe what will 
actually be included in each class and whether it constitutes a valid CTE pathway that meets the 
requirements for an introductory, concentrator, and/or capstone course of study.  Although 
Encore’s Chief Executive Officer has represented in a November 24, 2020, correspondence to 
the District that Encore has “always offered career technical education as a basis for the arts 
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programs on campus,” Encore’s prior approved charters did not describe a CTE course of study 
and the District Board has not approved or authorized Encore to offer CTE programming as part 
of its educational program during the prior charter terms.  Ms. Griffin’s letter appears to 
acknowledge that what she refers to as Encore’s prior CTE offerings were not formal CTE 
programming that complied with all state requirements.  Encore now asserts that in January 2020 
it “formalized the program using all of the state approved completer pathways that are in 
conjunction with California’s Dashboard.”  However, as explained above, Encore’s Charter does 
not include adequate information to confirm that Encore’s proposed CTE program actually 
conforms to the state approved completer pathways.  As such, Encore could not be authorized to 
offer CTE without the appropriate evidence of compliance with the state requirements.  
Furthermore, this proposed transition would be a material revision to Encore’s Charter as it 
requires development and compliance with a distinct educational program and legal standards. 

Staff recommends that all references to Encore’s proposed CTE program be removed unless 
further evidence is provided establishing a clear mapping of Encore’s proposed CTE pathways in 
compliance with state requirements to support this proposed material revision. 

c. Dual Enrollment  

Education Code Section 76004 expands dual enrollment opportunities between high schools and 
community colleges by reducing fiscal penalties and policy barriers that might discourage dual 
enrollment opportunities. The statute provides that the governing board of a community college 
district may enter into a College and Career Access Pathways (“CCAP”) partnership with the 
governing board of a school district or charter school for the purpose of offering or expanding 
dual enrollment opportunities for students who may not already be college bound or who are 
underrepresented in higher education, with the goal of developing seamless pathways from high 
school to community college for career technical education or preparation for transfer, improving 
high school graduation rates, or helping high school pupils achieve college and career 
readiness.   

Although the renewal Charter makes multiple references to “dual enrollment” opportunities with 
Victor Valley College (“VVC”) (at page 39, “Encore is also working on getting more dual 
enrollment with students going to VVC to improve the college and career population further,” 
and, at page 44, that “Encore adopted CTE pathways and are in process of partnering with VVC 
to initiate dual enrollment for high school students”), the District was neither informed of a 
CCAP partnership agreement or other dual-enrollment agreement, with VVC, nor any dual 
enrollment opportunities offered by Encore to its students.  Encore has also provided no evidence 
of a CCAP partnership.  In response to the District’s stated concern during review of the Charter 
about the distinction between dual enrollment and concurrent enrollment, Ms. Griffin’s letter 
assured the District that Encore was aware of the distinction.  The letter explained that Encore’s 
counseling department has been working with VVC on a dual enrollment agreement.  Encore 
thus acknowledged that it does not currently have a dual enrollment contract in place with VVC, 
yet the Charter continues to specify at page 45 that “Encore is also working on getting more dual 
enrollment with students going to Victor Valley College.”  (Emphasis added.)  This language 
incorrectly suggests that some Encore students are currently dual enrolled in VVC and that 
Encore will be expanding that number.  This language incorrectly indicating that dual enrollment 
is currently permitted cannot be retained in the Charter.  
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Unless Encore can provide evidence that it has proposed a CCAP dual enrollment agreement to 
VVC, it must remove the references to dual enrollment from the Charter, or revise the Charter to 
specify that dual enrollment is not currently available, but Encore may in the future pursue the 
possibility of providing dual enrollment opportunities if it secures a CCAP agreement with VVC.  
While efforts to expand dual enrollment opportunities for students are encouraged, Encore 
cannot advertise, recruit, or otherwise promote a dual enrollment program, or imply that dual 
enrollment is available at Encore, unless and until Encore has an approved CCAP agreement 
with VVC. 

d. Educational Program and Outcomes 

The concerns with Encore’s Dashboard results and other performance measures and data, 
described in detail above, are hereby incorporated herein by this reference. 

2. Inability to successfully implement the program set forth in the Petition 

Staff found evidence that support a finding that the Petitioners are demonstrably unlikely to 
successfully implement the program for the following  reasons: 

a. Unsound Educational Program 

The above-described concerns regarding the unsoundness of the educational program are hereby 
incorporated herein by this reference. 

b. Failure to Protect Against Potential Liability 

During the District Staff’s review of the renewal Charter, the District informed Encore that the 
provisions that Encore had included concerning insurance and indemnification, defense and hold 
harmless, were inadequate, and requested that Encore add replacement provisions that meet the 
District’s risk management standards, comply with best practices, and help protect both Encore 
and the District from potential civil liability effects resulting from Encore’s operations.  Encore 
agreed to include most of the insurance and indemnification language provided by the District’s 
risk management team.  However, Encore unilaterally and substantially decreased the specified 
limits of coverage from those required by the District.  Encore stated that it made these revisions 
to “match industry standards according to [Encore’s] insurance agents.” As a result of these 
changes, the proposed insurance coverage is inadequate and exposes both Encore – including its 
individual Board members and employees – and the District to unacceptable risks and potential 
liabilities and do not adequately address potential civil liability effects on Encore and the 
District, as required by Education Code Section 476605(h). 

Additionally, although Encore indicated that these limits of coverage “match industry standards 
according to [Encore’s] insurance agents,” Encore did not provide evidence of this 
recommendation from its insurance agents, or the basis for the assertion that the amounts are 
consistent with industry standards.  Nor can Encore effectively indemnify, defend, and hold 
harmless the District from potential liabilities related to Encore’s operations if Encore does not 
have the fiscal resources, including appropriate insurance with adequate liability limits, to carry 
out its indemnification obligations should a claim or liability arise.  Regardless of any 
recommendation from Encore’s insurance agents to substantially decrease its limits of coverage, 
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the reality is that Encore’s proposed limits are inadequate given recent jury verdicts and 
settlements involving public education institutions, as well as the passage of Assembly Bill 218 
since Encore’s last renewal, which extends the statute of limitations on the commencement of 
actions for recovery of damages suffered as a result of childhood sexual assault, and thus 
Encore’s potential exposure to liability.  As just a few examples of claims from the past several 
years against schools/school districts that have reached far above $1 million per occurrence, 
there have been auto related claims above $20 million, abuse/molestation cases that have 
exceeded $11 million, and students struck by vehicles with settlements in excess of $3 million.  
Clearly, a $1 million per occurrence liability limit would not have been adequate or appropriate 
in any of these circumstances.  It is also imperative to recognize that the types and amounts of 
coverage that a charter school must carry should generally be equivalent to the coverage 
maintained by a school district, because insurance claims are made based on discrete 
occurrences, so the total overall student population is not the defining factor in determining 
adequate coverage amounts.  Based on all of this information, and the professional expertise of 
the District’s risk management team, the coverage levels proposed by Encore do not comply with 
industry standards nor do they adequately protect either Encore or the District from liabilities. 

c. Substantial Fiscal and Governance Factors 

Additionally, Staff identified a number of concerns/violations that support a determination that 
Encore is demonstrably unlikely to successfully implement the program set forth in the renewal 
Petition based on substantial governance and fiscal factors, which are detailed in the Notice 
below in the “Additional Criteria for Denying a Charter Renewal” Section. 

d. Noncompliance with Complaint Investigation Procedures 

3. While Encore acknowledges its obligation to comply with various complaint procedures, 
including the Uniform Complaint Procedure and the requirements of Title IX, the 
information that Encore has provided to the District in response to the District’s inquiries 
about Encore’s processing of various complaints indicates that Encore is not complying 
with these legal mandates.  Rather, Encore appears to rely on a generic complaint process 
that is not consistent with the legal requirements applicable to the particular types of 
complaints.  For example, based on the information Encore has provided to the District, 
Encore has apparently not issued written notices and reports of findings as required by 
law.  Additionally, as discussed in the Notice, in the past Encore has permitted 
administrators who were the subject of complaints to be part of the team investigating the 
allegations, and did not commit in response to the Notice to prohibit that practice in the 
future.  During the Charter review process, the District raised this concern to Encore and 
explained that Encore needed to provide a plan whereby it would review, update, and 
adopt complaint policies and procedures in accordance with the requirements of state and 
federal law, train its personnel on the reporting and investigation requirements, and 
ensure compliance with these legal mandates.  However, Encore did not respond to that 
request to address the deficiencies in its handling of complaints as required by law.  As 
such, the evidence indicates that Encore will not carry out its functions to maintain and 
implement appropriate complaint and investigation procedures as required by law. 
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4. Affirmation of each of the conditions required by the statute 

Staff found that the renewal Petition contains all of the required affirmations.  However, 
although the renewal Petition contains an explicit statement that Encore shall provide notice of 
the requirements of Education Code Section 47605(e)(4)(D) in the form developed by the 
California Department of Education, which notice shall be posted on Encore’s internet website 
and shall be made available to parents, this notice could not be located on the Encore website.  
The District requested that Encore post this information and provide a link to the posting, but 
Encore did not provide that information.  Additionally, although the renewal Petition contains an 
explicit statement that Encore shall not charge tuition, District Staff noted substantial concerns 
regarding potential unlawful pupil fees, which are detailed in the Notice and below in the  
“Additional Criteria for Denying a Charter Renewal” section, and that discussion is incorporated 
herein by this reference. 

5. Reasonably comprehensive description of the required elements 

a. Elements One through Three: Educational Program 

The above-described concerns regarding the unsoundness of the educational 
program, including Encore’s performance measures and data, are hereby 
incorporated herein by this reference. 

b. Element Four: Governance Structure 

Encore is operated by Encore Education Corporation, a California nonprofit 
public benefit corporation, pursuant to California law.  Until recently, the 
corporation operated the Hesperia school, which is chartered by the District 
Board, and a Riverside school (Encore-Riverside), which was chartered by the 
Riverside Unified School District Board.  However, following its decision to 
close Encore-Riverside, Encore only operates the Hesperia campus.  Encore’s 
bylaws were not submitted with the renewal Charter, but in response to the 
Notice, Encore provided draft bylaws that its Board will consider at its December 
14, 2020, meeting.  In response to the District’s request during the review of the 
renewal Charter, Encore made a number of revisions to the Governance element 
of its Charter. 

Substantial concerns regarding Encore’s governance structure are detailed in the 
Notice and below in the “Additional Criteria for Denying a Charter Renewal” 
section.   

c. Element Five: Employee Qualifications 

Encore states its philosophy for hiring employees is to “find people that the team 
could ‘go camping with.’”  Although the Encore Charter provides job descriptions 
for thirty-nine (39) positions, it does not provide a reasonably comprehensive 
description of the employee qualifications due to inconsistent references to certain 
positions and the omission of job descriptions or other employee qualifications for 
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several other positions, including key employees such as the General Executive 
Manager and the Independent Study Coordinator.  As such, even though an 
Independent Study Coordinator will be assigned to each full-time independent 
study student, as also discussed above, it is unclear whether this position is a 
certificated teacher or a non-certificated employee, which causes significant 
concern because the Independent Study Coordinator will purportedly carry out 
functions that should be completed by a certificated teacher, but based on the 
various references to the position, the implication is that Encore may be treating 
this as a non-certificated position. 

The District informed Encore of these missing qualifications during its review of 
the Charter, but Encore did not address these concerns in the revised Charter.  

Further, the provided job descriptions raise concerns about the sufficiency of and 
the reasoning behind certain qualifications.  For example, although Encore 
provides job descriptions for two “Assistant Dean of Students” positions, for 
“Arts/Enrollment” and for “Discipline,” it is unclear why only the Assistant Dean 
of Students, Discipline is required to have a Bachelor’s degree or at least five 
years of related work experience.   

d. Element Six: Health and Safety 

The renewal Charter provides a description of Encore’s Health and Safety 
Policies and addresses fingerprinting and background checks for all employees 
and volunteers.  The Charter provides that all staff are expected to comply with 
Education Code Section 47605(b)(6) and legal requirements, and Encore is 
committed to providing a safe, compliant work environment.  It also provides that 
Encore has committed to adopting and updating by March 1 of each year a legally 
compliant school safety plan.  However, Encore has not included a copy of its 
school safety plan in its renewal Charter.  Additionally, Encore indicated that it 
commits to annually updating and reviewing its health and safety procedures with 
staff and a specified subcommittee.  However, best practice dictates that it should 
commit to the annual review and update in consultation with its insurance carriers 
and risk managers. 

Overall, District Staff believes this section includes a reasonably comprehensive 
description, though Encore should commit to annual review and updates in 
consultation with its insurance carriers and risk management team.   

e. Element Seven: Racial, Ethnic, English Learner and Special Education 
Balance 

On July 1, 2020, most requirements of AB 1505 took effect.  This element was 
thus updated to require that charter schools provide a reasonably comprehensive 
description of how the school will achieve a balance of racial and ethnic pupils, 
special education pupils, and English learner pupils, including redesignated fluent 
English proficient pupils, that is reflective of the general population residing 
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within the territorial jurisdiction of the District.  Encore acknowledged this 
change in the Charter, and added the following two items to its recruitment 
program: 

1. Encore will employ efforts including messaging and translators available 
in multiple languages to help recruit EL students. 

2. Encore works with elementary school counselors to recruit and support the 
enrollment of special education students. 

Encore’s Charter does not include a commitment to ongoing monitoring of the 
success of its plan and adjustments as necessary to achieve the requisite balance, 
which is a necessary component of the recruitment program. 

Additionally, it is unclear whether Encore has budgeted enough resources to 
successfully implement its recruitment program.  The renewal Charter states, “In 
order to implement our recruitment program, Encore will reserve 10% of its 
recruitment marketing budget for the efforts described above.”  Based on its 
“Advertising & Recruitment” budget, that 10% amounts to only $3,971 this year, 
up to $4,610 in 2023-24, to implement this recruitment program, which may be 
inadequate to achieve these goals, particularly as Encore is committing to using 
translators in multiple languages, and may require adjustment based on the 
success of Encore’s efforts. 

Accordingly, Staff believes this section includes a reasonably comprehensive 
description only if Encore includes a commitment to audit and expand its efforts 
and properly budget for those efforts as necessary to achieve the requisite 
balances. 

f. Element Eight: Admission Policies and Procedures 

Encore has articulated its student admission policies and procedures.  While 
Encore affirms that it is nonsectarian, tuition free, and does not discriminate 
against any pupil on the basis of protected characteristics, the District notes that, 
as detailed in the Notice and below, there is concern that Encore has charged 
unlawful pupil fees.  

In compliance with the District’s request during the Charter review process, 
Encore made substantial revisions to this element of the Charter, thereby 
providing greater detail and information concerning the admission application, 
public random drawing, and enrollment procedures.  Encore also adjusted its 
admission preferences and other components of this element to address District 
concerns and to ensure compliance with the law.  

Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 



 18 

g. Element Nine: Financial Audit 

Encore states in the renewal Charter that the audit will be conducted in 
accordance with Education Code Sections 47605(c)(5)(I) and 47605(m), generally 
accepted accounting principles, and with applicable provisions within the 
California Code of Regulations governing audits of charter schools as published 
in the State Controller’s K-12 Audit Guide.  The renewal Charter outlines 
Encore’s financial audit procedures, including how the independent auditor will 
be selected and retained, the qualifications the independent auditor needs to 
possess, and the timing of the audit. Encore addressed Staff concerns regarding 
this element, through revisions to the renewal Charter.   

Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 

h. Element Ten: Student Suspension/Expulsion Procedures 

Encore’s renewal Charter sets forth its comprehensive suspension and expulsion 
policies and procedures which have been updated to reflect current law, including 
revisions made at the District’s request to address concerns. 

Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 

i. Element Eleven: Employee Retirement Systems 

Encore states that all eligible employees participate in the State Teachers’ 
Retirement System (STRS) or in the Public Employees’ Retirement System 
(PERS), while all other employees will participate in the federal social security 
program.  The renewal Charter also identifies the Chief Executive Officer, with 
the assistance of Encore’s business services provider, as responsible for ensuring 
that appropriate arrangements for retirement coverage have been made for all 
employees.  

Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 

j. Element Twelve: Public School Attendance Alternatives  

Encore Charter specifies that no student may be required to attend Encore.  
Students who reside within the District who choose not to attend Encore may 
attend other District schools or pursue an intra- or inter-district transfer in 
accordance with existing District enrollment and transfer policies.  Parents and 
guardians of each student enrolled in Encore will be informed on admissions 
forms that students have no right to admission to a particular school of any local 
education agency as a result of enrollment in Encore, except to the extent that 
such a right is extended by the local educational agency. 
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Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 

k. Element Thirteen: Description of the Rights of An Employee of the District, 
Upon Leaving the Employment of the District, to be Employed by the Charter 
School 

Encore specifies that District employees who choose to leave the District’s 
employment to work at Encore have no automatic rights of return to the District 
unless specifically granted by the District, and shall have only such rights as the 
District may specify. 

Accordingly, Staff believes this section includes a reasonably comprehensive 
description. 

l. Element Fourteen: Dispute Resolution 

Encore, in describing its internal dispute resolution policies and procedures, 
affirms that it shall maintain a Uniform Complaint Policy and Procedures and will 
provide its stakeholders with a copy of Encore’s policies and dispute resolution 
process.  However, it is not evident from the renewal Charter, the Rules and 
Guidelines, or the website, that all of these policies and procedures have been 
made available to stakeholders.  Accordingly, Encore must ensure that these 
policies and procedures are appropriately available and distributed.  Encore 
replaced its initially proposed dispute resolution procedures with the District’s 
procedures, thereby addressing Staff's concerns through revisions to the renewal 
Charter.  However, as detailed above, despite the claiming in the discussion of 
internal dispute resolution Encore’s compliance with the Uniform Complaint 
Procedure and Title IX requirements, Staff believes that Encore has not fully 
complied with those obligations and requires training and a plan to ensure 
compliance going forward. 

Accordingly, Staff believes this section includes a reasonably comprehensive 
description of the procedures to be used to resolve disputes between Encore and 
the District, but Encore must address its implementation of legally required 
complaint procedures in compliance with Uniform Complaint Procedure and Title 
IX requirements. 

m. Element Fifteen: Closure Procedures 

Encore replaced its initially proposed closure procedures with the District’s 
suggested procedures, thereby addressing Staff concerns through revisions to the 
renewal Charter.  Accordingly, Staff believes this section includes a reasonably 
comprehensive description. 
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ADDITIONAL CRITERIA FOR DENYING A CHARTER RENEWAL 

Background 

In reviewing the renewal Charter, Staff identified significant concerns and violations that support 
a determination that Encore is demonstrably unlikely to successfully implement the program set 
forth in the Renewal Charter due to substantial fiscal and governance factors.  As explained in 
detail above, these findings are a separate basis on which a renewal Charter may be denied, and 
impose additional procedural requirements on the District.  Specifically, those requirements are 
that the District provide at least 30 days’ notice to Encore of the alleged violation(s) and provide 
Encore with a reasonable opportunity to cure the violation(s), including Encore proposing a 
corrective action plan.  The District may then deny Encore’s renewal on the basis of these 
substantial fiscal and/or governance factors only by making either of the following findings: 

(1) The corrective action plan proposed by Encore has been unsuccessful, OR 

(2) The violations are sufficiently severe and pervasive as to render a corrective action plan 
unviable. 

During its meeting of November 2, 2020, the District Board authorized the Superintendent or 
designee to issue the Notice in accordance with Education Code Section 47607(e), setting forth 
the substantial fiscal and governance factors that could support a finding that Encore is 
demonstrably unlikely to successfully implement the program set forth in its renewal Charter  
This Notice provided detailed information to Encore of the concerns/violations and of the 
reasonable opportunity accorded by Education Code Section 47607(e) for Encore to cure the 
violations, including the submission and implementation of a corrective action plan.   

The District issued the Notice to Encore via email on November 4, 2020, in accordance with 
Education Code Section 47607(e), and concurrently sent a copy to Encore’s legal counsel.  
Encore was required to submit its corrective action plan and cure all violations as soon as 
possible, but by no later than December 7, 2020, which time constitutes a reasonable 
opportunity for Encore to remedy the violations.   

To be clear, these additional findings, and the Notice and any corrective action plan, are limited 
to findings pursuant to Education Code Section 47607(e), in Encore’s case of substantial fiscal 
factors and substantial governance factors indicating that Encore is demonstrably unlikely to 
successfully implement the program set forth in the Charter.  These issues and the provision of 
the Notice specified for these particular areas of concern are in addition to and do not obviate or 
eliminate the other matters under consideration when reviewing and acting on Encore’s request 
for charter renewal or the other potential causes for denying that renewal request.  Rather, this is 
an additional procedural protection and opportunity afforded to Encore to correct and remediate 
these particular concerns, which occurs concurrently with the consideration of Encore’s renewal 
Charter and any additional issues related to the Charter, including any other opportunities 
provided by the District for Encore to resolve other concerns potentially affecting the renewal 
Charter. 
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The Notice itself specifically recommended that, given the variety of concerns and the exigencies 
of time during the renewal process, that Encore consider responding separately to discrete issues 
as information and responses became available.  District legal counsel also asked Encore legal 
counsel to provide information responsive to discrete items as it became available.  Nevertheless, 
Encore chose to submit its entire response in one package.   

On November 27, 2020, Encore submitted its written response (“Response,” including 12 
exhibits, a copy of which is attached as Exhibit C https://5il.co/nkox.  For the reasons detailed 
below, Staff recommends that the District Board find that Encore has not satisfactorily addressed 
the District’s concerns, that Encore’s corrective action plan has been unsuccessful, and deny 
Encore’s Charter renewal because Encore is demonstrably unlikely to successfully implement 
the program set forth in the Charter due to the substantial fiscal and governance factors detailed 
in the Notice that remain unresolved by Encore’s Response. 

This Staff Analysis will not repeat all of the information contained in the Notice, or Encore’s 
Response, but will provide an overview and highlights of the deficiencies and inadequacies of 
Encore’s Response.  As a general matter, the Response is lacking in detail, specificity, evidence, 
and/or concrete corrective action plans.  While the Response included some appropriate 
components of cures and corrections for some of the concerns, overall, the Response constitutes 
placatory statements and generalized assurances that Encore has or will resolve the substantial 
fiscal and governance factors detailed in the Notice, but, for the most part, does not substantively 
acknowledge and/or address/resolve the concerns.  Encore’s Response also ignored and failed to 
respond to a number of the specific allegations and concerns while misstating and 
misinterpreting others.   

The Notice grouped the many fiscal and governance concerns into the following general 
categories: 

1. Concerns Regarding Past Performance Under Current Leadership 

2. Conflict of Interest and Related Concerns 

3. The Brown Act and Non-Compliance with Charter 

4. Unlawful Pupil Fees 

5. Significant Internal Control Weaknesses 

6. Management of Associated Student Body (ASB) Funds 

7. Financial Solvency 

8. Overstated/Inaccurate Enrollment and ADA Projections 
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Specific Requirements for Corrective Action Plan 

While the Notice specified that it was up to Encore to determine how it would resolve the 
various fiscal and governance concerns, including the development, submission, and 
implementation of a corrective action plan, it also specified that the District required that 
Encore’s response and plan include six specific items.  Unfortunately, Encore did not provide 
most of the information and documentation requested in these six specific items.  Each of these 
items is quoted below directly from the Notice, followed by a short analysis of Encore’s 
compliance with each request: 

1. Submission of copies of any and all Conflict of Interest Codes adopted by the Encore 
Board, along with any supporting backup documentation, including, but not limited to, 
the agenda and adopted minutes for each meeting at which the Conflict of Interest Code 
was adopted or revised. 

Encore did not provide any existing, adopted Conflict of Interest Code or any supporting 
documentation for any meetings at which the Encore Board adopted any such Code.  
Encore provided only a draft Conflict of Interest Code proposed to be presented for 
Encore Board consideration at its December 14, 2020, meeting.  The Response includes 
no indication of whether Encore currently has in place the legally required Conflict of 
Interest Code, how or why it either does not have a Code in place and/or why its Code is 
no longer legally compliant and requires replacement with this new Code, given the fact 
that the law and Encore’s current charter both mandate that Encore maintain a legally 
compliant Conflict of Interest Code in place at all times. 

2. Submission of copies of any and all Form 700s (including assuming office, leaving 
office, and annual) filed by individuals required to complete and file Form 700s by 
statute or Encore’s Conflict of Interest Code during the current Charter term, as well as 
the previously requested information about with which agency or agencies the Forms 700  
were filed.  Please include an explanation for any Form 700s that should have been filed 
but were not. 

Pursuant to its existing charter and the law, all Encore Board members and many 
employees and consultants are required to file a Form 700 Statement of Economic 
Interests upon assuming office, leaving office, and annually.  These Forms must be 
maintained open to inspection and reproduction at all times during Encore’s normal 
business hours, meaning that they should be readily and immediately available.  (Gov. 
Code § 81008.)  Prior to the issuance of the Notice, the District requested copies of the 
Forms, and it took Encore more than a week to produce a partial sampling of the Forms.  
The Notice reiterated the Request.  However, Encore did not provide any Forms with its 
Response, but instead stated that all such Forms “will be submitted” to the District – 
though with no date by which Encore will do so – and stated that if any of the required 
Forms have not been filed, Encore will endeavor to have them filed late and provide an 
explanation for the non-filing by January 31, 2021.  There is no explanation as to why it 
would take Encore more than three months from the initial request to provide these 
Forms, which Encore is legally required to be able to produce immediately.  The 
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provision of all required Forms would address one compliance concern, but would not 
alone resolve the broader conflict of interest and related issues specified in the Notice. 

3. Copies of Encore’s bylaws and articles of incorporation, including all versions that have 
been in place during the current Charter term and agendas and minutes of any meetings at 
which these governance documents were revised. 

Inexplicably Encore did not include its articles of incorporation or bylaws in its renewal 
Charter, though those governance documents are fundamental to the school’s 
governance and the Charter submission.  Despite the District’s explicit requirement that 
Encore provide with its Response copies of all versions of the bylaws and articles that 
have been in place during Encore’s current charter term, along with evidence of their 
approval, Encore provided no such documents.  Instead, it submitted only a draft copy of 
bylaws that will be considered by the Encore Board during its December 14, 2020, 
meeting.  As such, the District is unable to review Encore’s current or previous 
governance documents or assess Encore’s compliance therewith to assess whether 
related governance concerns are resolved. 

4. An explanation regarding the discrepancies in Encore’s projected enrollment, including a 
discussion of the foundational data on which each of the different projected enrollment 
figures are based, along with any updated budget documents and projections necessitated 
by any updates to Encore’s projection of enrollment and ADA. 

Encore had submitted three conflicting enrollment projections.  The Response explained 
that one number was Encore’s projection, another included in the 3-year financial 
projections was a “conservative” approach to ensure that Encore was “preparing for the 
worst,” and provided no explanation for the third projected enrollment number.  While 
acknowledging that enrollment projections are unpredictable post-COVID, and the fact 
that Encore has experienced substantial declining enrollment, Encore expressed 
confidence that it would see an increase in enrollment and ADA and so adjusted its 
financial projections to reflect the optimistic enrollment growth.  The bases for Encore’s 
projection of increased enrollment are not convincing, so the modified budget premised 
on overly optimistic enrollment does not resolve the fiscal concerns. 

5. Any updated budget documents necessary to reflect the impact of reasonable efforts to 
ensure full reimbursement of unlawful pupil fees as well as how Encore will fund its 
operations, including its arts programs, teams and any and all curricular and 
extracurricular activities, in compliance with the prohibitions against pupil fees.  To the 
extent this will require adjustments or reductions in arts or other programming, please 
include a description of those changes. 

The Response briefly addresses the extensive pupil fee/free schools guarantee concerns, 
ignoring or not substantively responding to most of the issues, and states that Encore “is 
willing to continue this conversation with legal counsel after the charter renewal petition 
is approved.”  Encore proposes providing a “full report” to the District on the pupil fees 
issues by January 31, 2021.  Compliance with the free schools guarantee is a 
constitutional and statutory requirement, not an optional topic for Encore to agree to 
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discuss further after its Charter is renewed.  In any case, Encore did not acknowledge 
any pupil fees concerns or provide any plans to address the potential economic effects 
this issue may have on Encore’s budget and operations. 

6. Additional information on the impact of the closure of Encore-Riverside, including 
detailed information on the basis for Encore’s application for and receipt of the PPP loan.  
This response must specifically describe what information was included in the loan 
application regarding Encore-Riverside and the fact that Encore had chosen to close that 
school and terminate or reduce much of Encore-Riverside’s school-specific staff as well 
as some shared staff, and how those changes will potentially affect Encore’s obligation to 
repay some or all of the PPP loan. 

Encore provided no response to these requests.  Encore provided a brief “update on the 
spending of the PPP loan that EEC received earlier this year,” though that information 
was nonresponsive to the issues raised in the Notice and this request for information. 

Encore’s Plan for Remedial/Corrective Action 

Encore’s Response included nine bullet-pointed items which constituted its entire Plan for 
Remedial/Corrective Action (“Action Plan”), which was then followed by Encore’s “Specific 
Responses to HUSD Staff Findings” (“Specific Responses”).  This section of the Staff Analysis 
sets forth Encore’s Action Plan, quoted directly from the Response, followed by a brief analysis 
of each component of the Action Plan.  These nine actions are not adequate to serve as an 
effective plan to cure and correct the myriad violations identified in the Notice, as discussed 
more fully below in addressing Encore’s Specific Responses. 

 Encore-Hesperia has reviewed and updated the Board Bylaws and the Conflict of Interest 
Code. It should be noted that the Bylaws were significantly changed with a different 
structure to better suit the corporation as a public agency. The Conflict of Interest Code 
mirrors the Fair Political Practices Commission model code as requested by the District. 
The EEC Board of Directors will review and consider adopting these documents during 
its December 14, 2020, meeting. (See Updated Bylaws as Exhibit 1 and new Conflict of 
Interest Code as Exhibit 2.) 

It would be necessary for Encore’s Board to actually approve these governance 
documents during the December 14, 2020, meeting to make this component of the Action 
Plan viable.  However, it is not enough that the Encore Board adopts these governance 
documents.  Encore would have to fully understand and comply with the laws underlying 
these documents and charter school governance requirements – specifically including, 
but not limited to, Education Code Section 47604.1, the Political Reform Act of 1974, 
Government Code Section 1090, and the Brown Act.  Encore has always been required to 
comply with its adopted bylaws and a Conflict Code, but has been unable or unwilling to 
produce the current versions of those documents, and the evidence described in the 
Notice indicates that Encore was out of compliance with these requirements, irrespective 
of the contents of its governance documents.  Additionally, there are concerns about 
several provisions in the proposed bylaws related to contracts with officers and 
employees, and it would be necessary for Encore to further revise the bylaws to be 
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consistent with its revised renewal Charter.  Staff is not expressing an opinion on the 
designated employees or disclosure categories contained in the Conflict Code, which 
Encore must submit to its code reviewing body.  Adoption and compliance with these 
updated governance documents would address some discrete issues identified in the 
Notice, but would not, alone or in combination with the other items in the Action Plan, 
resolve the broad governance concerns identified in the Notice. 

 All Forms 700 will be submitted to HUSD. If any are missing, Encore-Hesperia will 
make efforts to have individuals file such forms and provide an explanation for the non-
filing by no later than January 31, 2021.  

As previously noted, were Encore maintaining these Forms in accordance with the law, 
Encore should have been able to provide them immediately.  This commitment to submit 
the Forms, and address any missing Forms, is responsive to a discrete issue in the Notice 
but does not address the broad concerns related to conflicts of interest and related issues 
described in the Notice. 

 Encore-Hesperia will update all relevant handbooks and policies, and its website, to 
reflect the updated conflict of interest language by January 15, 2021. 

The District agrees that all handbooks, policies, and the Encore website would need to be 
updated to accurately reflect conflict of interest legal requirements and Conflict Code 
requirements.  While Encore provided some draft documents, they were provided without 
explanation.  It is, therefore, unclear whether these include all of the proposed revisions, 
and the submitted documents do not appear to include the entirety of Encore’s “Policy 
and Rule Book 2020/2021” which was cited in and attached as an exhibit to the Notice 
due to a variety of concerns therein.  The District continues to have concerns about the 
revised language included in these documents relative to conflicts of interest (as just two 
examples, it is not only “designated” officials who are subject to conflict of interest laws, 
and the standard pursuant to Government Code Section 1090 is not “material financial 
interest”).  It is unclear from this component of the Action Plan whether these drafts are 
still a work in progress, and the District would expect Encore to more fully develop and 
fine-tune all such policies and handbooks to be clear, informative, and consistent with 
law, prior to adoption.  Again, beyond updating policies and procedures, the key is 
understanding of and compliance with these legal mandates and prohibitions, which the 
evidence indicates has not been the case to date.  

 The EEC Board will review and consider adopting a Training Policy that includes annual 
Brown Act and Conflict of Interest training at the December 14, 2020, Board meeting. 
(See proposed policy in Exhibit 3.) 

It would be necessary for Encore’s Board actually to adopt the Training Policy for this to 
be a relevant component of the Action Plan.  The Training Plan is inconsistent with the 
training requirements included in the revised renewal Charter, which undermines 
confidence in Encore’s potential compliance with the training requirements specified in 
the Charter. 



 26 

 The EEC Board of Directors will have legal counsel attend board meetings through at 
least the end of the 2020-21 school year to provide assistance and training on the Brown 
Act. Legal counsel will review all draft agendas before posting, to ensure Brown Act 
compliance.  

The District agrees that the inclusion of legal counsel in the agenda preparation process 
and attendance at Board meetings should assist Encore to correct its Brown Act 
violations.  However, this component of the Action Plan includes no measures by which it 
would be determined that counsel’s attendance at Encore Board meetings is no longer 
necessary, and Staff does not believe that simply setting a date for discontinuing this 
assistance is adequate.  It would also be necessary for Encore to confirm whether legal 
counsel review of agendas is a permanent requirement or if it is also proposed only to 
last until the end of 2020-21, and whether legal counsel will be reviewing the backup 
materials (including the proposed purpose of each closed session) to determine 
compliance beyond the face of the agenda, and advising on matters such as limits on 
closed sessions and reporting out requirements.  Additionally, the District requested that 
Encore commit to posting links to its backup materials as well as minutes on its website, 
in order to increase transparency in its operations and to help ensure Brown Act 
compliance and assist with District oversight, but Encore declined to agree to these 
necessary transparency requirements.   

 EEC will hire a controller by March 1, 2021, to provide internal expertise and knowledge 
regarding finances and accounting. (See proposed duty statement in Exhibit 4.)  

While this is specified as a commitment, this proposal has not been taken to the Encore 
Board for consideration or approval, and the updated budget documents submitted with 
the revised Charter do not appear to include any increased budget for non-certificated 
administrative positions to cover the costs of a controller.  Additionally, Encore’s 
administration has previously specifically committed to hire a chief financial officer 
(CFO) to resolve past complaints and fiscal management concerns, but the 
administration never brought this recommendation to the Encore Board, and three years 
later, that action has not been implemented.  As such, merely including this 
representation in the Action Plan does not resolve this concern.  Additionally, the 
requirement would, at minimum, have to be not just that Encore would hire a controller 
by March 1, 2021, but that Encore would at all times maintain in employment a 
controller or CFO, and there would need also to be a means of ensuring that the 
proposed controller would have the actual authority to implement sound fiscal practices 
despite the fact that it is not proposed as a chief officer position. 

 Encore-Hesperia will submit and redline version of the proposed charter renewal petition 
to satisfy District staff concerns of missing or insufficient information in the charter 
renewal petition on November 27, 2020. This includes adding conflict of interest 
language in Element 4 and updating budget documentation. 

Encore has provided the revised, updated Charter, incorporating many items requested 
by District Staff.  Continuing concerns about the specific contents of the Charter are 
discussed above. 
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 Encore-Hesperia will review the claims of pupil fees being charged in violation of 
Education Code Section 49010 and the California Constitution, and provide HUSD a full 
report by January 31, 2021. 

It would be imperative that Encore review, analyze, and remediate all pupil fees issues, 
but Encore’s Specific Responses on this topic undermine Staff’s confidence in Encore’s 
resolution of the pupil fees issue.  Additionally, there are potentially significant fiscal 
impacts from changes that may be necessary to resolve the pupil fees issues that have not 
been accounted for in Encore’s budget projections. 

 Encore will create a separate non-profit corporation, Encore Education Foundation, to 
provide fund raising opportunities for the students that is walled off from the public funds 
the Charter School receives. 

District Staff objects to and does not agree with this proposal as stated in the Action 
Plan, and does not believe that this proposal as set forth in the Action Plan cures or 
corrects any of the concerns identified in the Notice.  There is no adequate information 
about exactly what is being proposed, the potential negative impact it could have on 
pupil fees concerns and/or how it could actually reduce transparency and public 
accountability, rather than increase these protections.  Far more information about the 
proposal, including the purpose, structure, and makeup of the contemplated separate 
nonprofit corporation, would be necessary in order to assess the advisability and 
potential impacts of this proposal. 

Violations and Encore’s Specific Responses 

As outlined above, the Notice grouped the numerous substantial fiscal and governance concerns 
into eight general categories.  Below, the discussion of the inadequacy of Encore’s Response, 
including the Specific Responses, is organized using these same categories of concern.   

1. Concerns Regarding Past Performance Under Current Leadership 

The Notice noted that this is not the first time that many of the fiscal management and 
governance concerns contained therein have been raised with Encore, and provided a variety of 
such past concerns as way of background.  One governance concern noted relative to past 
complaints was the fact that when the District previously received a complaint about Encore, 
specifically including substantial allegations against Denise Griffin and John Griffin, Ms. Griffin 
and Mr. Griffin actually helped investigate those allegations and reported no findings of 
wrongdoing.  The District noted that “[i]t is fundamental to good governance and investigation 
practices that persons who are accused of misconduct cannot be the persons who investigate 
those allegations.”  The findings of any such “investigation” cannot be deemed neutral or 
reliable.   

Encore’s response to this concern entirely ignored the impropriety of the Griffins’ investigating a 
complaint filed against them.  Instead, Encore indicated that the complainant was a disgruntled 
employee who is not credible and that the Griffins started Encore as a grassroots effort and are 
now refocusing on the school’s success.  Encore also attempted to defend this impermissible 
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practice by asserting that subsequent investigations confirmed the findings, including an agreed 
upon procedures engagement conducted by Nigro & Nigro on the District’s behalf.  Encore 
stated, “The independent third-party investigation conducted by Nigro & Nigro concluded that 
they did not see any fraudulent behavior or mismanagement, but did offer measures to improve 
internal controls….”   

As an initial matter, Nigro & Nigro was not investigating the same complaint or determining 
whether Encore’s investigation practices were appropriate.  Moreover, Encore’s claim is an 
inaccurate and self-serving assessment of Nigro & Nigro’s report that actually specified, 
“Overall, considering the procedures performed in the aggregate, there is no explicit evidence 
that fraud has been committed.”  That is far different from either a determination that there has 
never been mismanagement at Encore or that there was no truth to these past allegations. 

Whether or not the allegations are true, and regardless of the Griffins’ history with Encore, 
Encore’s response misses the point.  The Griffins cannot investigate allegations against 
themselves, and Encore’s failure to acknowledge this as an error and commit not to repeat it and 
ensure that it follows appropriate investigatory practices, and does not prejudge complaints, is 
deeply concerning.  As described above, the District has noted other concerns with Encore’s 
handling of serious complaints of wrongdoing, and apparent failure to follow legally mandated 
complaint procedures, and specified that it was necessary for Encore to provide a plan to 
implement appropriate complaint procedures, including proper training of Encore staff.  Encore 
failed to respond to that requirement, and Encore’s response to this concern of administrators 
investigating allegations against themselves validates and exacerbates the serious governance 
and mismanagement concerns. 

The Notice also pointed out the serious concerns that Riverside Unified School District (RUSD) 
raised relative to Encore’s recent effort to have its Riverside charter renewed, and the many 
requirements RUSD imposed on that renewal, specifically including means of addressing 
RUSD’s serious concerns about Encore’s governance and fiscal management.  The District 
expressed concern that Encore did not incorporate any of the changes it had agreed to with 
RUSD to address these issues into the renewal Charter.  On one hand, Encore was quick to point 
out that RUSD ultimately conditionally approved the charter renewal – meaning that the 
approval was only granted because Encore agreed to these conditions – but then asserted that it 
was unnecessary for Encore to incorporate any of those changes into the renewal Charter because 
it was a separate school and a separate district.  This defense, which Encore has previously raised 
and the Notice rejected, is unconvincing since both schools are operated by a single corporation 
and senior administration, so the governance and fiscal operations concerns would apply equally 
to both schools.   

Encore also incorrectly asserts that “the performance of another charter school cannot be used to 
deny the Encore-Hesperia charter renewal petition . . . .”  This is incorrect.  Even the State Board 
of Education’s own regulation setting forth its criteria for charter denial specifies that in 
determining whether charter petitioners are “demonstrably unlikely to successfully implement 
the program,” it considers “[i]f the petitioners have a past history of involvement in charter 
schools or other education agencies (public or private), the history is one that the SBE regards as 
unsuccessful.  (Cal. Code Regs., tit. 5 § 11967.5.1(c)(1).)   
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Naturally, in considering Encore’s request to renew its Charter, the District can and must take 
account of Encore’s operations as a whole, and is not obligated to ignore issues and concerns, 
including governance and fiscal management issues, at another school operated by Encore.  In 
any case, Staff is not recommending that the District Board deny Encore’s renewal because of 
the past performance of Encore-Riverside.  Rather, the Notice pointed out that Encore has 
previously been made aware during that renewal process of a variety of the same fiscal and 
governance concerns, and even negotiated resolutions of some of these issues, so it is surprising 
and disappointing that Encore actively chose not to incorporate those corrections into its 
operations generally and the renewal Charter in particular. 

Encore’s deflection of concerns about its past performance issues and lack of appropriate 
responses to these concerns does not assist in correcting the substantial governance and fiscal 
factors identified in the Notice. 

2. Conflict of Interest and Related Concerns 

The Notice specified a number of general and specific concerns with an apparent lack of 
knowledge/understanding and corresponding noncompliance with various conflict of interest 
laws, as well as concerns with favoritism and nepotism in light of the large number of related 
employees at Encore.   

Encore has proposed a new Conflict of Interest Code to be considered by its Board at its 
December 14, 2020, meeting, as well as an updated nepotism policy.  The Board will also 
consider a Training Policy (which, as noted above, is not entirely consistent with the Charter 
terms), and a change to its policies to require advice from legal counsel prior to the hiring of any 
relative of an Encore Board member or employee.  The Specific Responses also state that Encore 
agrees not to hire any more Griffin or Barkdull family members, though that was not included in 
the Action Plan and would need to be a specifically agreed upon requirement.  These are all 
positive steps towards attempting to resolve these issues, though, as previously noted, simply 
adopting new policies is not a cure without a clear understanding and implementation of the 
requirements.  The District has raised related concerns previously and Encore’s past responses 
have not been effective or legally compliant, which also causes concern about the potential 
ineffectiveness of the corrections proposed at this time. 

At the same time, some of Encore’s defenses to the concerns evidenced in the Notice continue to 
illustrate a fundamental misunderstanding of the requirements and legal prohibitions against 
conflicts of interests.  For example, Encore defends the fact that the CEO and the COO each 
improperly, in their official capacity, recommended approval of their own contracts by asserting 
that the CEO and COO have taken pay cuts and are being paid at a lower rate than would be 
expected for their positions.  However, it is fundamental to conflict law that the fact that the 
public agency is “getting a good deal” is not a defense to a violation of Government Code 
Section 1090 or the Political Reform Act.  Similarly, while Encore has made some revisions to 
its various policies and handbooks, the revised provisions do not fully comport with the 
applicable legal standards.  Encore also fails to respond to or explain many of the past policies, 
handbook terms, and practices that were inconsistent with the legal requirements, and does not 
address how these matters arose despite the charter and legal requirements that Encore comply 
with conflict laws.  Encore also failed entirely to respond to evidence that a Board member’s 
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child has been hired to work at Encore in violation Encore’s own rules on such matters.  As such, 
these are not appropriate defenses to or corrections of the concerns.   

Encore also asserted that “any accusation of favoritism should be limited, as it is noted that EEC 
has terminated employment of five Griffin family members and two Barkdull family members in 
the past 18 months.”  However, the fact that there were recently five additional Griffin family 
members and two additional Barkdull family members employed by Encore indicates that there 
is a history of favoritism and nepotism in Encore’s hiring practices.  Moreover, Encore did not 
provide any explanation as to why these individuals were terminated, which would also be 
pertinent to any consideration of whether those actions indicated that there is not favoritism at 
Encore. 

The Notice also raised serious concerns about the appearance and perception of favoritism and 
preferential treatment, including anonymous reports from Encore parents to the District.  The 
District was clear that it was not reporting these concerns as specific instances of wrongdoing, 
but as information in the hope that Encore would attempt to find ways of remediating these 
negative perceptions.  Rather than indicating an understanding that these are perceptions that 
Encore should strive to allay, Encore complained that parents take the concerns to the District 
instead of directly to Encore (despite the fact that the District reported that the parents expressed 
concerns about retaliation) and that it is difficult to respond to these types of concerns.  The 
District does not disagree that it may be difficult, but again points out that it is incumbent on 
Encore to consider and implement means of assuring its stakeholders that it operates in a fair 
manner, does not engage in favoritism, and that stakeholders have no reason to fear retaliation if 
they raise concerns of this nature. 

While Encore has provided some important components of a cure plan for these conflict and 
related concerns, it has not fully responded to or remediated these issues. 

3. The Brown Act and Non-Compliance with Charter 

The Notice set forth evidence of a number of Brown Act violations, as well as violations of the 
provisions of the current charter, including a requirement to post a calendar of Encore Board 
meetings.  Encore did not dispute these Brown Act violations, and has stated that it will 
undertake further Brown Act training and will have counsel review all agendas and attend all 
Board meetings at least until the end of the current school year.  These are appropriate steps to 
cure and correct these Brown Act violations, but more information and specific commitments are 
necessary to constitute a viable plan to cure these issues.  There needs to be a specific 
commitment to additional Brown Act training (including on closed sessions as indicated in the 
Specific Responses), with a calendar of additional trainings in the short-term, rather than just the 
annual training proposed in the Training Plan.  As Encore notes, its counsel provided Brown Act 
training in July 2020, but Encore has had a number of Brown Act violations since that time, so 
annual training is not adequate to bring the Board and administration up to speed on these legal 
requirements.  Encore also needs to provide some means by which to determine when it is 
appropriate for its legal counsel to stop attending all meetings, and more fully describe the level 
of legal counsel review of agendas and backup materials.   
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Additionally, Encore has specified that because the terms of the CEO and COO contracts were 
misreported in violation of the Brown Act, notwithstanding the terms of their contracts, neither 
will be eligible for any additional compensation or bonus unless and until the contracts are 
amended in accordance with all Brown Act requirements in the future.   

Encore did not explicitly commit to posting its meeting calendar in an accessible location and 
format, but needs to do so. 

If Encore were to fully implement these cures, and address the open issues described above, this 
would be an appropriate cure plan for the Brown Act and charter violations. 

4. Unlawful Pupil Fees 

The Notice includes an extensive description of various actions and charges by Encore that 
appear to violate the California Constitution and Education Code prohibitions against unlawful 
pupil fees.  The Notice included a number of detailed examples, including information 
disseminated by Encore to its students and families that appeared clearly to run afoul of these 
prohibitions.  These include, for example, information on the costs of joining Encore’s 
Ambassadors program, which includes a long list of costs and specifies, “Total estimated annual 
costs to be on the Ambassador team – $4,135.”  There were also internal lists of fees and 
charges, a “refund policy” that specifies there are “required” payments, and serious concerns 
about information on costs of classes included on Encore’s student website, as well as 
correspondence between an Encore parent and Encore’s Board President that evidences pupil 
fees concerns. 

Encore’s response to these serious constitutional and Education Code issues was incomplete and 
does not constitute a successful corrective action plan.  Encore’s Specific Responses purport to 
list a large number of items for which it charges that Encore asserts (without detail or 
explanation) are permissible fees.  On its face, this list does not provide adequate information to 
establish that each of the items is something for which Encore can charge or that Encore is 
implementing even those charges that may be permissible in accordance with law.  Encore fails 
to respond at all to some of the most glaring concerns, such as the fees for the Ambassadors and 
similar school programs.   

Encore’s explanations regarding the serious issues with its student website are unconvincing and 
do not address the many specific and detailed concerns noted by the District, which also 
contradict the explanation provided previously by Encore’s legal counsel.  The fact that Encore 
used a “template” to build its website is not a defense to these concerns, and it is not responsive 
or productive for Encore to fail to address the specific issues the District has noted with the 
website or the other pupil fees concerns. 

Additionally, Encore’s Response attempts to shift responsibility for its apparent violations to the 
District.  Encore complains baselessly that the District received a complaint about Encore’s pupil 
fees in February and did not share it with Encore at that time.  Encore further claims that if the 
District had brought it to Encore’s attention at that time, Encore would have fully reviewed the 
facts and law.  However, Encore’s claims are false.  The complaint in question is a complaint 
that was raised directly with Encore in February, and consists of a series of emails between a 
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parent and Suzanne Cherry, Encore’s Board President, which also includes Ms. Griffin, Mr. 
Griffin, and Ashlin Barkdull, Encore’s General Executive Manager.  Copies of these emails were 
included as an exhibit to the Notice, so there is no reason for Encore to misunderstand or 
misinterpret the facts.  This is not a complaint that was filed with the District and that the District 
kept from Encore.  This parent raised these concerns directly with Encore and Encore had ample 
opportunity and obligation to investigate, respond, and resolve any pupil fees issues at that time. 

Moreover, Encore is a separate legal entity that operates a charter school and is currently seeking 
renewal of its Charter to independently operate a California public school.  As such, it is 
Encore’s responsibility to know and comply with the law, including the California Constitution 
and the provisions of the Education Code that specifically apply to charter schools, including the 
prohibition against unlawful pupil fees.  It is not “unfair” for the District to raise concerns that 
Encore is operating in violation of the law.  Rather, it is Encore’s responsibility to comply with 
the law and to have taken the opportunity afforded by the Notice to consider how the law applies 
to its operations and provide a plan to remediate any violations.  Encore’s Action Plan states that 
it will “review” the pupil fee claims and provide a “report” by January 31, 2021.  Encore’s 
Specific Responses on this topic, however, indicate an ongoing misunderstanding of the free 
schools and pupil fees requirements and no plan to address the potentially substantial fiscal 
impacts correcting its operations might have on Encore’s operations.  Encore’s proposal to 
review and report also provides no information about the identity or qualifications of the 
person(s) who would conduct this important technical review and analysis, which involves 
potentially complicated legal determinations and requires expertise in this area of law as well as 
familiarity with CDE’s application of these requirements when it reviews pupil fees complaint 
appeals, and clear and complete access to Encore’s past and present operations and practices, 
including communications with parents.  As such, this proposal to “report” its findings long after 
its Charter has been renewed is not a successful corrective action plan. 

5. Significant Internal Control Weaknesses 

The audit firm Nigro & Nigro found “significant internal control weaknesses” and that “[a] lack 
of financial expertise at key management-level positions internally is a clear internal control 
weakness, despite having this provided externally.”  Encore’s 2018-19 FYE Audit Report by 
Clifton Larson Allen also reported a significant deficiency in internal control over financial 
reporting.  That audit report recommended that Encore “update its year end closing procedures to 
include additional review procedures to ensure accounts and transactions are reconciled before 
the audit.”   

In a November 16, 2017, letter to the District, Encore’s CEO, Denise Griffin, presented an 
“action plan” to respond to various fiscal complaints and concerns.  In that letter, Ms. Griffin 
specified in pertinent part: 

While I do believe that I am the appropriate person to handle the overall 
operations of Encore as the CEO, I also believe that I am not experienced enough 
to handle the day to day accounting measures needed for a corporation that is the 
size of what Encore Education Corporation has become. As a result, I am 
proposing the following as our action plan to remedy this situation moving 
forward . . . Hiring a Chief Financial Officer (CFO). Encore needs to have a 
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person that specializes in accounting and fiscal operations that can be on 
property every day to help with onsite planning[.]” 

(Emphasis added.) 

Consistent with Ms. Griffin’s own representations and the auditing firms’ findings, RUSD, when 
considering renewal of an Encore charter earlier this year, also required Encore to hire a Chief 
Business Officer.  However, despite this clear need and Encore’s past promise, Encore’s 
administration has not recommended to its Board, and Encore has taken no action to hire a CFO 
or similar official to address Encore’s internal control weaknesses. 

Additionally, Encore has projected that, despite the fact that, according to the Unaudited Actuals, 
Encore-Riverside closed on June 30, 2020, with a negative fund balance of ($1,407,058), upon 
final closure of that school, it will transfer approximately $500,000 from Riverside to Hesperia.  
This projected surplus is apparently premised on the fact that Encore secured a Paycheck 
Protection Program (PPP) loan, which will allow it to shift other Encore monies to pay off 
Encore-Riverside’s substantial debts while using the PPP funds for PPP-authorized expenditures.  
The Notice raised a number of questions about the PPP loan, how it was secured (including what 
was included about Encore-Riverside and its planned closure in the application and spending 
plans), and how this shifting of funds actually affects Encore-Hesperia. 

Encore’s Specific Responses assert that Encore “immediately” made the improvements to its 
year-end closing procedures recommended in the 2018-19 audit, and further stated: 

EEC has also worked collaboratively with Nigro & Nigro as its independent audit 
firm to implement a comprehensive overall program of strengthening accounting 
controls across the organization since the time of the 2018-19 audit, with 
particular focus on student body accounting, cash controls, and local 
bookkeeping. 

Encore did not provide any specifics of these “improvements,” the means by which it is 
strengthening controls, evidence that these changes have been made, or their impact on Encore’s 
internal controls.   

A District representative contacted Jeff Nigro of Nigro & Nigro to follow up on Encore’s 
statement.  Mr. Nigro confirmed that Ms. Griffin has requested that Nigro & Nigro provide 
feedback on the school’s progress towards improving its controls and suggestions for 
improvements, but stated that until the audit has been completed, the auditors cannot provide the 
requested feedback.  Mr. Nigro indicated that he cannot state with certainty whether or not 
Encore has implemented internal control improvements since the time of the 2018-19 audit.  He 
further explained that Nigro & Nigro has not at this time “worked collaboratively” with Encore 
“to implement a comprehensive overall program of strengthening accounting controls across the 
organization since the time of the 2018-19 audit, with particular focus on student body 
accounting, cash controls, and local bookkeeping.”  Thus, Encore’s representations on this point 
and its efforts to improve internal controls are overstated at best, and are not indicative of actual 
improvements that Encore has decided upon and/or implemented or work that it has done in 
collaboration with its auditor.  Thus, these statements do not represent a corrective action plan 
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and Encore’s deficiencies in internal controls over financial reporting have not been cured in this 
manner, nor are they in the process of being resolved. 

Encore did not provide the requested information about the PPP loan or the impacts of the 
closure of Encore-Riverside.  Instead, Encore reported that it had used the PPP funds in 
accordance with the program requirements and “also maintained staffing levels at pre-pandemic 
levels in alignment with the goals of the PPP,” so expected to have the loan forgiven in 
approximately January 2021.  The District questions Encore’s statement that it maintained 
staffing levels at pre-pandemic levels given that it has since closed Encore-Riverside and 
terminated many employees, including administrators who previously worked at both campuses. 

Encore also failed to address the District’s questions about why Encore had not carried out its 
plan and assurance to the District to hire a CFO over the preceding three years since it initially 
informed the District that such a position was necessary to Encore’s sound financial operation.  
Encore did, however, state that it agrees that additional on-site fiscal oversight is necessary and 
that it plans to hire a controller (rather than the higher level CFO or CBO) by March 1, 2021.  
The District strongly agrees that, at minimum, a controller would be necessary to assist Encore to 
resolve its many fiscal management issues.  However, the District is concerned that Encore 
would need to have in place a workable and enforceable plan to ensure that the controller would 
have the necessary authority to institute and implement appropriate financial practices and 
protocols without interference or objection from the more senior chief officers who admittedly 
do not have the financial expertise necessary to ensure Encore’s sound fiscal management.  It 
would also be necessary for Encore to commit not just to hiring a controller in the short term, but 
to maintaining someone in this position, or a CFO/CBO position, throughout the term of the 
Charter.  Additionally, based on past history, a statement from the administration that Encore 
will hire someone into this financial management position is not adequate to establish that the 
position will actually be filled. 

The District also notes additional concerns with the revised budget documents Encore submitted 
with its revised Charter.  For example, as noted above, while Encore stated that it will hire a 
controller, the submitted budget for non-certificated supervisory/admin does not appear to 
include funding for that position, either in the current year or out years.  Additionally, FCMAT’s 
projected COLA is 0 for the next several years, and Encore’s stated assumptions specify that it is 
assuming FCMAT’s statewide COLA assumption and an average 2.5% step/column annual 
increase in it pay projections.  However, the actual pay increase projections in out years indicate 
a 5% increase, which appear to assume a 2.5% COLA.  Encore’s original budget documents 
assumed health care costs at 16% of total payroll (averaged), but without explanation, the revised 
budget documents have decreased that by more than 9% to only 6.8% of total payroll.  These 
types of errors and inconsistencies in Encore’s budget projections, particularly when combined 
with other concerns, such as overly optimistic ADA projections, lead to financial uncertainty and 
instability. 

Encore’s proposal to hire a controller is a positive corrective action, though the effectiveness of 
such a staffing addition is dependent on the expertise of the individual and the authority granted 
to the position.  Encore did not properly address or correct the other concerns in this area, and the 
exaggerated and incorrect statement about the work and steps it has undertaken to address these 
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issues in conjunction with Nigro & Nigro substantially undermines Encore’s credibility in 
claiming that it has taken effective measures to resolve the deficiencies in its internal controls. 

6. Management of Associated Student Body (ASB) Funds 

The Notice detailed serious concerns with the lack of appropriate systems and controls in the 
management of Encore’s ASB funds.  Nigro & Nigro has identified hundreds of thousands of 
dollars in debit card transactions without appropriate backup.  Encore had already admitted that 
its “past systems” did not focus on backup documentation and there was little backup for 
expenses.  Encore had asserted that it has improved its internal controls and “corrected” these 
deficiencies.  The Notice pointed out that it was inadequate for Encore simply to make those 
assertions, without explaining the improved systems and providing evidence substantiating that 
the changes had been implemented and were effective in improving fiscal management.  The 
Notice also addressed potential abuses of credit card and debit card systems for expenses, and the 
mandatory need for detailed and formalized systems and protocols involving multi-step 
preapprovals and protections against abuse. 

The Specific Responses again glossed over the concerns with generalized statements and 
assurances, but without any specific plans, protocols, documentation, or evidence of corrections 
and appropriate fiscal management procedures and practices.  Encore explained that it has 
trained and terminated multiple bookkeepers whose systems and practices have been 
unsuccessful, though simply making those statements does not resolve the fact that over the 
course of time Encore’s systems did not require backup documentation, and Encore has not 
provided evidence of its claimed improved systems.  Encore also stated “One of the accounting 
control issues that we are working to strengthen is preserving sufficient accounting controls in 
the Student Services Accounts while using a debit/credit card for certain transactions, which we 
plan to work with our Controller and third-party Student Services bookkeeping firm to resolve.”  
However, this is not a plan, it is only a statement that Encore plans to make a plan in the future, 
after hiring a controller in three months and a bookkeeping firm on an unspecified timeline.   

While Encore states that it terminated past bookkeepers for failures to organize, file, and retain 
documentation, it provided no specifics or documentation of the current system for organizing 
and filing this documentation, much less the necessary full system of protocols, details, and step-
by-step procedures for the entire process of considering, preapproving, making, documenting, 
and ultimately paying for purchases.  It is Encore’s lack of systems and supports for purchases 
and incurring expenses that is the problem.  However, Encore’s Response did not identify any 
systems and supports, but instead simply stated that it “has made several improvement on the 
approval and preapproval methods on campus” and plans to make more.  Encore includes three 
unclear bullet points referencing its “approval process,” but did not actually detail the process or 
provide documentation thereof.  As such, Encore did not provide a corrective action plan or any 
actual evidence of its reported improvements or corrections of its admitted past mismanagement 
of these accounts.   



 36 

7. Financial Solvency 

The Notice summarized concerns with ongoing fiscal solvency for Encore.  These include 
negative net assets for both Encore campuses at the end of 2018-19, and noted concerns in the 
audit report that year.  Encore ended 2019-20 with an ending balance of only $5,402, which was 
an improvement over the ($145,479) reported in the FYE 2019-19 Audit Report, but it was still 
well below a healthy balance.  Encore has a history of declining enrollment, though, as discussed 
more fully below, it is budgeting and planning based on an unsubstantiated increase in 
enrollment over the proposed renewal term.  Encore’s plan for current and long-term fiscal 
health is premised on one-time monies attained from the COVID-19 pandemic, including the 
“hold harmless” ADA funding (which benefits Encore since it has again experienced declining 
enrollment), one-time federal stimulus money, and a PPP loan.  Many factors could potentially 
affect ongoing funding for Encore, and there is little past evidence that Encore can maintain a 
balanced or surplus budget.  Encore’s projection of a positive balance based on one-time cash 
infusions is insufficient to resolve long-term budgeting, fiscal management, and GAAP concerns.  
The Notice specified that Encore needed to take appropriate steps to correct the sources of its 
past financial concerns and implement a plan for its long-term financial solvency. 

Encore’s Response was non-substantive and did not address either the sources of its past 
financial problems or any plan for its long-term solvency.  Encore briefly acknowledged that 
“the low net asset balances and current short-term debt levels are a cause of concern,” but 
claimed that it “has shown an upward trajectory in recent years in generating budget surpluses, 
improving its net asset balances, and reducing its debt burden, and projects continuing that 
positive trend over the next several years as shown in the petition’s budget and financial 
projection.”  Of course, Encore simply “projecting” its own positive financial outcomes cannot 
serve as evidence that it will achieve those positive outcomes, and Encore provided no 
evidentiary basis to support that projection.  Encore did not address the fact that its current fiscal 
solvency is dependent on one-time monies, that its projections are not consistent with its history, 
and that Encore does not have a consistent trend of positive financial outcomes on which to rely.  
In sum, Encore’s Response was that it is “confident” that it will remain fiscally solvent, with the 
only factual basis for that confidence being that it had a positive ending fund balance last year of 
just over $5,000.  This does not constitute a plan to cure and correct these fiscal management and 
fiscal solvency concerns. 

8. Overstated/Inaccurate Enrollment and ADA Projections 

The Notice explained that, contrary to Encore’s history of substantial declining enrollment, the 
Charter projected significantly increased enrollment/ADA over the Charter term, without any 
historical or factual basis for the projections.  Because Encore’s funding is based primarily on 
ADA, unrealistic ADA projections are unsound and can have dire fiscal consequences.  Encore 
also projected three different enrollment numbers and an overstated ADA rate, all of which 
directly affect Encore’s budget.  As previously noted, Encore’s Specific Responses specified that 
its Charter enrollment projection was its actual projection, but the lower projection used in the 
original budget documents was a conservative planning tool.  However, in response to the 
District’s concerns in this area, rather than committing to the conservative projection and 
corresponding conservative financial projections, Encore instead modified its budget based on 
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the more optimistic projection.  While Encore defended its proposed higher ADA rate, it did 
modify its budget documents to use a lower rate more consistent with its track record. 

While acknowledging that the long-term impact on its enrollment caused by the COVID-19 
pandemic is unknown, Encore defended its optimistic projections based on its assertions that its 
enrollment declines were based in part on one-time events and its belief that the closure of 
Encore-Riverside will result in increased enrollment both from approximately 50 prior Riverside 
campus students and the administration’s ability to focus marketing efforts on the Hesperia 
campus.  However, these arguments are not a sound basis for planning a budget on these 
unproven enrollment increases.  Encore-Riverside is already closed, and the referenced 50 
students are presumably already attending the Hesperia campus, though Encore still experienced 
a substantial enrollment decline this year, and it is unlikely that more former Encore-Riverside 
students will transfer to Hesperia in the future.  Whether the administration’s focus on a single 
campus will have a substantial impact on future enrollment, particularly in light of the unknown 
impacts of COVID-19, is too speculative to form a reasonable basis to project and budget based 
on increased enrollment/ADA that is at odds with Encore’s historical patterns. 

II. CONCLUSION 

Staff reviewed the renewal Charter for Encore utilizing the criteria for charter renewal set forth 
in Education Code Sections 47605, 47607 and 47607.2. 

It is the recommendation of the Staff that the Encore renewal Charter be denied based on the 
findings and the facts supporting those findings detailed above, and that the District Board adopt 
Board Resolution No. 2020/21-23 Denying the Charter Renewal for Encore Junior and Senior 
High School for the Performing and Visual Arts and Making Written Factual Findings 
Supporting Denial, by the Governing Board of the Hesperia Unified School District, and setting 
forth specific factual findings supporting the denials. 

In the event the District Board determines that the Encore renewal Charter should be approved, it 
is Staff’s recommendation that any such renewal be conditioned on Encore addressing all of the 
Staff’s concerns to the Superintendent’s or designee’s satisfaction, including but not limited to 
those specifically addressed in the Notice and the Staff Analysis and Proposed Findings of Fact, 
as well as any additional conditions identified by the Board, and that the Board adopt Board 
Resolution No. 2020/21-24 Conditionally Approving the Charter Renewal for Encore Junior and 
Senior High School for the Performing and Visual Arts, and, Alternatively, Making Written 
Factual Findings Supporting Denial and Denying the Renewal Charter if the Conditions Are Not 
Met, by the Governing Board of the Hesperia Unified School District, for the period of July 1, 
2021, through June 20, 2026. 

 

 


